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23 A. L. J. 585; L. R. 6 A. 186 Rev. (1925) A 1 
It. (A.) 677. 
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29 C. W. N. 851; 12 C. L J. 5; (1925) A. I. It. 
(C.) 906. F. B. 

L. R. 6 A. 511 Civ. 23 A. L. J. 877. 
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Present :—Sir Lancelot Sanderson, Kt., 
Chief Justice, Justice Sir Hugh Walmsley, 
Kt., Mr. Justice Rankin, Mr. Justice 
Buckland and Mr. Justice Mukerji. 
FRANCIS HIGGINS FELL— Plaintiff 

—Appellant 
versus 

MINNIE GREGUli V —Defen dan t — 

Respondent. 

Limitation Act (IX of 11)1*8), Sch. I, Art.lSl Civil 
Procedure Code {Act V of O. XXXI \ , r. 0 

Mortgage decree— Application tor personal decree-— 
Limitation applicaute—Letters Valent t Calcl. lo 
—Court hearing appeals from Original Side, whe¬ 
ther Division Court—Reference to full Bench. 

An application for a personal decree against a mort¬ 
gagor under O. XXXiV, r. 6 of the C. P. G is 
governed by Art. 1<?1 of Sch. 1 to the Limitation Act: 

Held, (u»/ Division Bench), that a Court sitting 

to hear appeals from the Original Side is a Division 
Court wituin the meaning of tiie rule which lays down 
that whenever one Division Court differs from an) 
other Division Court upon a point of law or usage 
having the force of law, the case shall be referred ioi 
decision by a Full Bench, [p. 6, col. 1; p. G, col. p. id, 
col. 1; p. 14, col. 2. | . 

Reierence to a Full Bench made by 
Sanderson, C. J., and Walmsley, J., dated 
the 15th July 1924, preferred against a 
judgment of Greaves, J., in Suit No. J2o 
of 1911, dated tiie 28th May 1923. 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Sanderson, C. J.—This is an appeal 
by Francis Higgins Pell against the judg¬ 
ment of my learned brother Mr. Justice 
Greaves which was delivered on the -otn 

of May 1923. XT . 

The suit-was brought by S. A. Nathan 
and another against Minnie Gregor}’, and 
one Harry Jones Nathan and another weie 
the mortgagees, Minnie Gregory was the 
mortgagor and Harry Jones was the puisne 

1 4 1 Wk i 


mortgagee of certain property, the details 
of which it is not necessary for me to 
mention. The appellant is the assignee 
of Harry Jones. 

in the first instance the learned Judge 
made an order on the 8th of May 1923 in 
favour of the appellant against the de¬ 
fendant Minnie Gregory. But an applica¬ 
tion was made to him to vacate that order, 
and upon the hearing of that application 
the learned Judge delivered the judgment 
against which this appeal is directed. 
The learned Judge dismissed the applica¬ 
tion on the ground that tiie application 
was within Art. 181 of the Limitation Act 
of 1908 and was out of time. 

The learned Judge in his judgment re¬ 
ferred to the application as dated the 8th 
of March 1923. The notice of application 
was dated tiie 18th of April 1923. Ihe 
mistake obviously arose bv reason of 
the fact that the petition, on which his 
application was based, was sworn by the 
appellant on the 8th of March 1923. The 
correct date of application is the 18th of 
April 1923. 

The application was that the cause title ot 
the suit should be amended by striking 
out tiie name of Harry Jones and substitut¬ 
ing the name of the applicant F. H. Pell 
in°the place and stead thereof and that the 
defendant Minnie Gregory should be order¬ 
ed and decreed to pay to the applicant a 
sum of Rs. 48,442, being the balance 
due under the preliminary and final 
decrees made in the suit and dated respec¬ 
tively the 28th day of July 1911 and the 
8th day of July 1913 with interest. The 
latter part of this application was made 
under O. XXXIV, r. G of the C. P. G, 1908. 

The facts which it is necessary for me to 
mention are as follows A mortgage suit 

was instituted on the 29th of March 1911 
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and there was a preliminary decree which 
was made by consent, dated the 26th of 
July 1911. The decree absolute for sale 
was dated the 8th of July 1913 and the 
sale took place on the 8lh of June 1914. 
The preliminary decree which was in the 
usual form adopted in suits by a mort¬ 
gagee against the mortgagor and a puisne 
mortgagee provided for the taking of ac¬ 
counts in the usual form and for sale in 
default of the amount found due being 
paid, and it contained the following pass¬ 
age :—“And it is further ordered and 
decreed with the like consent that if the 
money to arise by such sale shall not be 
sufficient for the payment in full of the 
amounts payable to the plaintiffs and the 
said defendant Harry Jones under this 
decree the plaintiffs or the said defendant 
Harry Jones, as the case may be, shall be 
at liberty to apply for a personal decree 
for the amount of the balance.” 

It is clear that so far as the plaintiffs 
were concerned it was intended that they 
should be at liberty to make an applica¬ 
tion under O. XXXIV, r. f> of the C. P. C. 
Our attention was drawn to the fact that 
that order provides merely for a plaintiff 
obtaining a decree for recovery of the 
balance due from the mortgagor in the 
event of the money realized by the sale 
not being sufficient to pay the amount 
due to the plaintiff and it was urged 
that Mr. Jones, being a defendant, 
would not be entitled to make an applica¬ 
tion under O. XXXIV, r. 6, and that the 
appellant, his assignee, would be in no 
better position than Mr. Jones. 

The learned Judge, however, came to 
the contusion that inasmuch as the decree 
was made by the consent of the parties, it 
was not open to the mortgagor to contend 
that Mr. Jones or his assignee was not 
entitled to apply for a personal decree in 
pursuance of the preliminary deciee, dated 
the 28th of July 1911, and^on that point I 
agree with the learned Judges conclusion. 

The real point, which has been argued 
in this Court, is whether the application 
of the 18th of April, 1923, is barred by any 
. article of the Limitation Act. It is to be 
noted that the sale took place on the 8tli 
of June, 1914, and it could then have been 
ascertained whether the money to ari<= e bv 
the sale was sufficient to pay the amounts 

in full to the first and the second mortirao-ppe 

The fact was that the amount so realized 
was not sufficient to pay the amount due 


to the puisne mortgagee. Therefore, the 
right of the defendant Jones to apply for 
a personal decree against the mortgagor 
arose at that time. 

It has been argued on behalf of the ap¬ 
pellant that the article which is applicable 
to this application is Art. 183 which pro¬ 
vides that where the application is “ to en¬ 
force a judgment, decree or order of any 

Court established bv Roval Charter in the 

• 

exercise of its Ordinalv Original Civil 
Jurisdiction or an order of Ilis Majesty in 
Council, thepeiiodof limitation is twelve 
years and the time from which it begins 
to run is when a present right to enforce 
the judgment, decree or order accrues to 
some person capable of releasing the right.” 
There is no doubt that if that Article is 
applicable to this case the application was 
made in time. 

On the other hand it has been argued 
on behalf of the respondent that this ap¬ 
plication does not come within the terms 
of Art. 183 and that consequently Art. 181 
applied. Article 181 applies to applications 
for which no period of limitation is pro¬ 
vided elsewhere in this Schedule or by 
s. 48 of the C. P. C., 1908. The period of 
limitation is three years running from the 
time when the right to apply accrues. It is 
clear that if that Article applies to this ap¬ 
plication then the application was out of 
time. 

1 lie learned Counsel for the appellant 

has stated that there is no decision of this 

Court to the effect that Art. 183 would 

a PPly loan application under O. XXXIV, 
r 6. 

Hie first question which this Court 
lias to decide is whether it can be said 
that this application having regard to 
the facts of this case and the terms of 
the preliminary decree of 28th of July, 
1911, can be said to be an application for 
the enforcement of a judgment, decree or 
order of this Court. In my judgment the 
argument of the learned Counsel for the 

appellant in this respect ought not to be 
accepted. 

The preliminary decree of the 28th of 
July, 1911, did not contain a decree for 
the payment by the mortgagor personally 
of the balance which would be found due 
it the sale did not realize a sufficient sum 
to pay the amount due under the decree 
although, as the learned Counsel for the 

respondent pointed out, the decree might 
have contained such a provision in view of 
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the decision of the Privy Council in the 
case of Jeuna Baku v. Parmeshwar 
NarayanMahtha (1). 

The preliminary decree of the 2btli ol 
July, 1911, merely gave to the defendant 
Jones liberty to apply for a personal decree 

for the balance due. Having regard to the 
terms of the preliminary decree in this 
case I am of opinion that the application 
of the 18th April, 1923, was really an ap¬ 
plication in the original suit for a new 
decree. I am confirmed in that opinion by 
the decision of the Allahabad High Court 
in Mohmmad Iltifat Hossain v. Alimunmssa 
(2). The result is that in my judgment 
Art. 183 does not apply to the application 

in question. . . . . . 

The question still remains whether Art. 

181 applies. Prima facie, I should have 
thought that if Art. 183 did not apply 
then it must follow that Art. lbl would 
apply inasmuch as s. 48 of the C. 1. C. is 
not applicable to this case and there is no 
other Article in the Schedule which is ap- 

Pl But’ 1 2 on this point I find that there is a 
decision of a Division Bench of this Couit 
in the case of Biswambhar Shalia v Ram 
Sundar Kaibarta Das (3) that Art. 181 does 
not apply to an application under U. 

XXXIV r. 6. 

With much respect to the learned Judges 
-who decided that case, I am not prepared 
to agree with the conclusion at which 

they arrived. . . , _ 

The basis of the decision was that wheie 

there has been a preliminary decree m a 
mortgage suit with liberty to apply foi a 
personal decree against the mortgagor in 
case the sale did not produce sufficient lo 
satisfy the claim of the mortgagee, no ex¬ 
ception by way of limitation would arise 
with the result that an application ioi a 
personal decree against the mortgagoi 
might be more than twelve years after the 
right to apply for that decree accrued. 

Apart from the decisions to which our 
attention has been drawn I should not be 
prepared to adopt that reasoning but i am 
relieved from any difficulty upon that point 
because the learned Counsel for the ap¬ 
pellant frankly admitted that he could not 

(1) 40 Ind. Cas. G20; 46 I A. 294; 17 C. 370; 23 C. 
W. N. 490; 3G M. L. J. 215; 1' A. L J.-l)*. -o M. L. 
T. 278; 29 C. L. J. 443; 21 Bom. L K. obJ 10 L. M . 
26; (1919) M. W. N. 317; 12 Bur. L I. 80 (1. C.). 

(2) 47 Ind. Cas. 562; 40 A. 551; 16 A. L. J. 4 6i. 

<3) 30 Ind. Cas. 719; 42 C. 291. 


support that reasoning in view of the deci¬ 
sions of the Privy Council. 

It. is due, however, to the learned Counsel 
to say that he did not admit that the above- 
mentioned reasoning was the sole ground 
of tlie decision in the case of Bimvanibhar 
Shalia v. Ram Sundar Ka ibarta Das( 3). 

In my opinion the reasoning to which 
I have referred was the real ground of the 
decision and the result is, as I have 
already said, that I am unable to agree with 
the decision in that case. In my judgment 
Art. 181 applies to the application ; conse¬ 
quently the application is barred by the 
Act of Limitation. 

Inasmuch as my conclusion differs from 
the decision of two learned Judges of this 
Court, sitting in a Division Court, it is 
necessary to refer this case to a Full Bench, 
because 1 lie rule of tliis (Sourt is as fol¬ 
lows ;—“ Whenever one Division Court 
shall differ from any other Division Court 
upon a point of law or usage having the 
forces of law, the case shall be referred for 
decision by a Full Bench.” 

• 

The learned Counsel for the respondent 
in the first instance submitted that it was 
not necessary for me to refer this to a hull 
Bench inasmuch as this Court is hearing 
appeals from a Judge of this Court sitting 
in the Original Side, and the learned 
Judge’s decision in the case of Bishio - 
ambhar Saha v. Ram Sundar Kaibarta 
Das (3)was given when they were hearing 
an appeal from a lower Appellate Court. 
At the end of the argument, however, he 
did not press that contention in view of 
the fact that this Court referred a case to 
a Full Bench in circumstances whioli were 
identical with those of the present case. I 
refer to the case of Mani Lai Singhv. 1 rustees 
-for the Improvement of Calcutta (4). In 
that case mv learned brother Mr. Justice 
Greaves, sitting on the Original Side, con¬ 
strued the provisions of a section of the 
Act in question in one way and the late 
Mr. Justice Hookerjee and my learned 
brother Mr. Justice Cuming sitting on the 
Appellate Side construed the section in 
another way. When the appeal from Mr. 
Justice Greave’s judgment came to this 
Appeal Court, this Court was of opinion that 
the view which Mr. Justice Greaves expres¬ 
sed was right and Mr. Justice Woodroffe, 
Mr. Justice Chitty and I who were mem- 

(4) 41 Ind. Cus. 770; 45 0. 313; 22 C. \\ . N. 1; 27 0. 
L. J. 1. 
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hers of the Appeal Court felt hound to refer 
the matter to a Full Bench. 

The learned Counsel for the respond¬ 
ent drew our attention to cl. 15 of the 
Let'-. i> Patent and to the fart that this 
Cou: i si 11 ing to hear appeals from a Judge 
on i hr Original Side is a Division Court 
an l iii iny opinion the matter clearly 
comes within the rule regarding a Kefer- 

enee to a 1' ull Bench, to which I have 
referred. 

Court, therefore, having held that 
An. 16 5 of the Limitation Act does not 
ap.oiy to the appellant's application for 
a decree under O. XXXIV, r. G, diiTers from 
l,je d-cision in the case of Biswambhar 
Saha v. Rani Sundar Kaibarta Das (3; upon 
the questions. 

(D Whether there is any period of limi¬ 
tation in respect of an application for a 
decree under O. XXXIV, r. G. 

(2) Whether Art. 181 of the Limitation 

vv’\ri’& P ^ e8 to au application under O. 
XXXl\ , r. G, C. P. C., where no other Article 

ap £ ,® nd refers to the decision of 
a r ull Bench, the question whether the 
case of Bisivambhar Saha v. Ram Sundar 
Kaibarta Das (3) so far as it decides that 
Art 161 of the Limitation Act does not 
apply to an application under O. XXXIV 
r. G. 0. P. C., was rightly decided. 
VValmsly, J.—I concur. 

Sir Benode JUitter (with him Messrs. B. C. 
G/m5e and 6\ C. Mitter ), for the Appel- 

Sgs. <"' uh h » f « >»• 

JUDGMENT OF THE FULL 
_ BENCH. 

Sanderson, C. J. -This a Reference 
by my learned brother, Walmslev, J., and 
me to a Full Bench. ' * 

J he facts of the case are set out in the 
referring judgment and it is, therefore, not 
necessary for me to state them again 

Art y fsw d Jr0t T her ., and 1 decided that 
Art. 1 o«> of the Limitation Act of 1908 

does not apply to the appellant’s appli¬ 
cation for a decree under O. XXXIV r G 
of the First Schedule to the C. P. C. 

V e were of opinion that Art. 181 is 
applicable but we found that there is a 
decision of a Division Bench of this Court 
viz., Biswambhar Saha v. Ram SirnrhZ 
Kaibarta Dos (3) to the effect that Art 181 

O XXXlvTT Th a r m^ea.ion under 
r\ lV Iheba sis of that decision 

1 ' as that> ln a mortgage suit in which 
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there has been a decree for sale and in 
which the plaintiff had his personal 're¬ 
medy at the dale of the institution of the 
suit, no exception by way of limitation 
would arise with regard to au application 
under O. XXXIV, r. G and that such 
an application is not covered by Art. 
181 . 

As my learned brother and I were unable 
to agree with the decision in the above- 
mentioned case, we referred the matter to a 
P ull Bench. 

1 lie Reference is as follows : — 
ihis^ Court, thorefore, having held that 
Ait. Ib3 of the Limitation Act does not 
apply to the appellant’s application for a 
decree under O. XXXIV, r. G, differs from 
tue_decision in the case of Biswambhar Saha 

v. Ram Sundar Kaibarta Das (S) upon the 
question : 

‘(1) V hetlier there is any period of 
limitation in respect of an application for 
a decree under O. XXXIV, r. 6. 

(2) \\ hether Art. 181 of the Limitation 
ie ? to an application under O. 
A iV r * p - C., where no other Article 
applies, and, refers to the decision of a Full 
Bench—the question whether the case of 
Biswambhar Saha v. Ram Sundar Kaibarta 
Das (3) so far as it decides that Art. 181 of 
the Limitation Act does not apply to an 
appliction under O. XXXIV, r 6 C P C 
was rightly decided. ” 

Having regard to the fact that mv learn- 
ed brother and I decided that Art. 183 
aid not apply and no question with respect 
thereto having been referred to the Full 
Bench, it might be said that it was not 
open to the learned Counsel, who appeared 
tor the appellant on the Reference to 

mfttfd h" 1 An ‘ 1 l 83 did apply He sub- 

Ibat Art hat . hiS , a,- S ument was 

y q dl dld not apply, because Art. 

I. , JPPly. an d the learned Counsel was 

allowed by the Court to argue the point 

admirt»!f a ' ned - Counsel for the appellant 
Jiidicfnwi ln V ‘ eW ° f the decisions of the 

thaf h wh° m ? lttee of the Priy y Council, 
theiVM., n ° ope .“ to h ‘m to argue that 

stated ; n S j?-° per , 1 ? d °f limitation as was 
stated in Biswambhar Saha v. Ram Sundar 

aonheat? d <3) ' but he argued that the 
XVVtv K for a Person 01 decree under O. 

iudernent b 'ya? 111 application to enforce a 
S M b6lng either a Proceeding in 
la under a / proceedin S for judicial re- 

Art. 183 appl1ed ree ’ conse< l uentl y «»* 
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On behalf of the appellant reliance was 
chiefly placed upon the decision in Amolak 
Chand Parack v. Sarat Chandra Mukerjec 
(5) which was affirmed by the Judicial Com¬ 
mittee of the Privy Council in Manna Lai 
Parack v. Sharat Chunder Mukherjec (G). 

In the first place it is to be noted that 
the argument in the above-mentioned case 
was that the application was “ free from 
the law of limitation 1 ' to use the words 
of the learned Chief Justice ; that is the 
argument which it has been admitted can¬ 
not be supported. 

In the second place the learned Chief 
Justice pointed out that the decree in 
that case was “ in a sense peculiar ” for 
it included not only a decree for personal 
payment by the mortgagor but also a pro¬ 
vision for sale of the property in default 
of payment. It was assumed, however, for 
the purpose of the judgment that the decree 
was within the Transfer of Property Act, 
and that it was a decree made under s. 88 of 
that Act; and the learned Chief Justice drew 
attention to the fact that if it were a decree 
under s. 83 of the Transfer of Property 
Act no further decree was necessary and 
that all that was required was, under s. 89, 
an order for sale. 

The conclusion arrived at was that the 
application for the order for sale might be 
regarded as an application for the realiza¬ 
tion of the decree, and that being so it was 
not unfair to say that it was an applica¬ 
tion to enforce a judgment as being a pro* 
ceeding in execution or a proceeding for 
judicial relief under a decree. 

It was not contended that the present 
case is governed by the Transfer of Pro¬ 
perty Act, and it was argued on the basis 
that the Code of Civil Procedure is appli¬ 
cable. 

It is, therefore, material to draw atten¬ 
tion to the concluding portion of the learned 
Chief Justice’s judgment in Amolak Chand 
Parak v. Sharat Chandra Muherjee(5) where 
he referred to the alterations created by the 
Code of 1908, and to the terms thereof, 
whereby it is now provided that the ap¬ 
plication which follows a preliminary 
decree, is not for an order for sale, but for a 
decree for sale. 

It is interesting to observe that in the 

(5) 11 Ind. Gas. 913; 38 C. 913; 1C 0. W. N. 49. 

(6) 27 lnd. Cas. 683: 42 I. A. 88; 42 G. 776; 19 G. W. 
tf. 561; 17 M. L. T. 123; 21 G. L. J. 118; 2 L. W. 282; 
17 B. 408; 28 M. L. J. 470 (P. O.). 
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report of the casein the Judicial Coininiin.v 
of the Privy Council [Manna Lai Parrm-k \ 
Sarat Chunder Mukerjee (G)J llie intorpivri- 
tion placed upon that part ul the lemnc 
Chief Justice’s judgment is as io! 'mvs : “I he 
learned Chief Justice was also of oi inion t hat. 
if the decree had been an incomplete one, a 
further decree being required, then ,\vt. 
181 of the Act of 1908 would ha\ e barret, 
the application, since the difficulties ol ap¬ 
plying the conesponding Article of the Act. 
of 1877 to an application for an order to sell 
had been removed in the ease ol: Art. 181 
by the provisions of the C. P. C., 1908. 

It is not necessary for me to express 
any opinion in this case upon the question 
whether that is a correct interpretation ol 
the learned Chief Justice's judgment, and 
I do not express any opinion. 

It is, however, clear, in my judgment, 
that the decision in the above-mentioned 
case is not any authority for the proposi¬ 
tion advanced on behalf of the appellant 
that Art. 183 applies to an application 

under O. XXXIV, r. 6. 

Further, it cannot reasonbly be argued, 
in my judgment, that there is any analogy 
between an application for a final deciee 
for sale under O. XXXIV, r. o (2) and an 
application for a personal decree against the 
mortgagor for the balance if legally re¬ 
coverable under O. XXXIV, r. G. 

In the case of the final decree for sale, 
O. XXXIV, r. 5 (2j provides that where such 
payment is not so made the Court shall on 
application made in that behalf by the 
plaintiff pass a decree that the mortgaged 
property be sold and that the proceeds of 
the sale be dealt with as is mentioned in r. 4. 
Rule 4 deals with the preliminary decree or 
sale, which in itself contains a direction 
for the sale of the property if the payment 
directed thereby is not made on or before 
the date specified in the decree (see Korin 
4 in First Schedule, App. D). In the case, 
therefore, of an application for a final de¬ 
cree for sale, if it is made within the speci¬ 
fied time, it may be said that the Court is 
bound as a matter of course to make the 
final decree for sale if the payment, which 
has been directed by the preliminary de¬ 
cree is not made, and that the Court is 
merely giving effect to the order contained 
in the preliminary decree. 

In the case of an application for a per¬ 
sonal decree under O. XXXIV, r. G the posi¬ 
tion is different. The rule provides ; 
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“ W here the net proceeds of any such sale 
are found to be insufficient to pay the 
amount due to the plaintiff, if the balance 
is legally recoverable from the defendant 
otherwise than out of the property sold, 

the Court may pass a decree for such 
amount. 

On such an application the Court has 
to be satisfied that the balance is legally 
recoverable from the defendant otherwise 
than out of the property sold, and if so 
satisfied the Court may pass a decree for 
such amount. 

Form 11 of the First Schedule, App. D, 
is the form of a decree against the 
mortgagor personally. This read with the 
rule makes the point clear ; the form con¬ 
tains the sentence “ and whereas it ap¬ 
pears to this Court that the defendant is 
personally liable for the said balance. ” 


For these reasons, in my judgment the 
application under O. XXXIV, r. (>, dated the 
18th April 1923, was an application for a 
new decree in the suit and it cannot be 
said to be an application for enforcing a 
judgment er decree within the meaning of 
Art. 183, and consequently Art. 183 is°not 
applicable to an application under O 
XXXIV, r. 6. 


It was admitted by the learned Counsel 

who appeared for the appellant, that if 

Art 183 does not apply, Art. 181 must 
apply. 

In my judgment, therefore, there is a 

period of limitation in respect of an appli¬ 
cation for a decree under O. XXXIV r 
6, and the answer to the question submitted 

to the full Court should be as follows-_ 

Aiticle 181 of the Limitation Act does apply 

to such an application and the case of 
Bishwambhar Saha v. Ram Sunday Kaibarta 
Das (3) in so far as it decided that Art 
181 of the Limitation Act does not apply 

to such an application, was not rio-htfu 
decided. ° nu ? 

Walmsley, J. —I agree with my Lord 
the Chief Justice. 

Rankin, J.— The special facts of this 
case need not be again detailed but t c 
facts which give rise to the single chips 

tt^se 3 — U6d bef ° re US may b ® sta ted fs 
That the suit is a suit brought i n iq n 

to enforce a mortgage on the Original kirit 
of this High Court. That by co l 
prelimmuy decree for sale was made there 
m which provided that if the money 
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arise by such sale should not be suffici¬ 
ent the present appellant (mortgagee) 
should be at liberty to apply for a personal 
decree for the amount of the balance. That 
the present appellant made his application 
for a persona] decree some nine years after 
the^ mortgaged property had been sold. 

The application is made under O. XXXIV, 
r. fi of tlie Code of 1908. Unless there is no 
period of limitation prescribed for such an 
application, or Art. 183 of the Limitation Act, 
1908, applies, the present appellant is clearly 
out of time. Learned Counsel on his be¬ 
half disclaims and rejects the contention 
that no period of limitation has been pres¬ 
cribed. In that view it is clear that the case 
falls either under Art. 181 or Art/183. If 
it falls under Art. 181 the appellant is too 
late. It is contended on his behalf that it 
falls under Art. 183, and this is the only 
contention which he desires to raise. 

I am of opinion that the terms of Refer¬ 
ence to the Full Bench do not preculde us 
from deciding as to the correctness of this 
contention. Having regard to the frame of 
the Schedule to the Limitation Act, it 
would be quite impossible to hold that Art. 
l8l is applicable without deciding that Art. 
183 is not, or to hold (in the abstract) that 
there is a period of limitation prescribed 
without stating the Article or Articles by 
which it is prescribed. Whether it is ever 
right to decide a point of law on an 
hypothesis of law which may or may not be 
correct, may be doubted; but it would not 
be right in this ease. The alternatives are 
to decKk upon the applicaiblity of Art. 
183 or to make no answer to the Reference. 

, }*}' T judgment we have jurisdiction to 

decide the question and should do so. 

The appellant’s argument is that an ap- 
p ication under O. XXXIV, r. 6 is anappli- 
cation to enforce the preliminary or final 
decree for sale. He supports this argument 

v citing decisions to the effect that appli¬ 
cations under s. 89 of the Transfer of Pro- 
perty Act for an order absolute come with¬ 
in the articles of the Limitation Act, which 
are now numbered 182 and 183. This argu- 
ment from analogy takes us to debateable 

f n . d - . High Court for years held that 
..it 3 - and 183 did not apply to applica- 

Iw S fk nde i -j S9 ‘ ° ther Hi § h Courts held 

i they did. In 1914, some years after 

ie piesent Code had altered the aspect of 
the question, the Judicial Committee in 
" o cases from Allahabad applied what 
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is now Art. 182 [Batuk Nath v.Munni Dei 
(7) and Abdul Majid v. Jaicahir Lai (8)j. 
Lord Moulton in the latter case describing 
the application under s. 89 as being “ for 
an order absolute to sell the moitgaged 
properties, in other words, for an order 
directing enforcement of the order nisi. 
Meanwhile in 1911 this Court in Amolak 
ChandParak v. Sharat Chandra Muklierje 
(5) dealt with a case in which a mortgagee 
applied for an order absolute for sale some 
23 years after his suit had been decreed 
on the Original Side. The mortgagees 
contention was that the case was governed 
bv the Transfer of Property Act and that 
there was no limitation whatsoever. 1 rent¬ 
ing the case as one outside the present 
Code, Jenkins, C. J., laid stress upon the 
fact that no further decree was requisite 
and that all that was required was ail ordei 
for sale He regarded the application as a 
petition for realization of the decree follow¬ 
ing Lord Davey in ; a previous case who 
had spoken of a similar proceeding as a 
matter of execution, t.e., as if Art. 18- 
would cover it. It was held accordingly 
that in a High Court Art. 183 would applj. 
This case was affirmed in very general 
terms bv the Judicial Committee in 191-1 
very shortly after the decision in the All¬ 
ahabad cases already mentioned Munna 
Lai Parruek v. Sarat Chunder Mukerji ((>). 

Now if there were good and rffiiable 
authority in cases under s. 90 of the l ian. 
fer of Property Act, for holding tha ap¬ 
plications thereunder were governed \ > the 
Articles now numbered 182 and 188, it uoiu 

{fSXS—r >° »“• 

drawn from cases under s. 8 ). nat v. as 
Provided for by s. 90 was a decree and it 

has frequently been caUeda s ^ p b 

ary decree. It is true that at ditieien 

times in Madras, MalhIcarjuandu^cOu v. 

Lingamurti Pantulu (9) and n A1 a ^ 

Durga Dai v. Bhugwat 

Zaman Khan v. Inayetullah (11) 


A 

L 


(V f Jsf; ^ *S T % u^wuh: So!| | 

I’ J1 16 M L T. lV 1 U W. 72!); (19H) M. W • N. 


4 ^) 4 23 I M.C 4 aB (T 610; ) -36 A «0; IB C W ^666; 12 

tj: aif ir 1' L W. 

Ind- I**- (s.e.) 

22 (il) 14 A. 513; A. W. N. (1802) 8D; 7 Ind. Dec. (m. b.) 

698. 


Dam Siintp v. Gha a ran i (12), decisions have 
been given to the effect that an application 
under s. 90 is an application in execution, 
but these decisions never became accepted 
law, and decisions to the contrary were 
not lacking. In the case of Puma Chandra 
Mandal v. Radha Nath Das (13) these cases 
were dissented from, Mookerjee, J., ex¬ 
pressly stating that “ even if.the view 

maintained by the other High Courts as to 
the true nature of an application under 
s. 89 were adopted, it seems to me that an 
application under s. 90 stands upon an 
entirely different footing." (page 148). 
Curiously enough in Biswmnbhar Saha v. 
Ram Sunday Kaibarta Das (3), the. Court 

proceeded on the view that all application 
under s. 90 or r. (> of O. XXXE* , was ex¬ 
actly parallel to an application under 
s. 89 or r. 3. The real question is which of 
these two views is right ? The Allahabad 
High Court in 1918 [. Mohammad Iltifat 
H ossa in v. Alimunnissa (2)] decided, that 
Art. 181 was applicable to 0. XXX1N , r. 6, 
holding that such an application is one 
made in the original suit for a new decree 
and that it cannot be regarded as an appli¬ 
cation in execution. This is exactly the 
view taken by Mookerjee, J., of s. 90 in the 
case already cited and in my opinion it is 
the correct view both in substance and in 

form. , ., 

In India a mortgage does not necessarily 

import a personal obligation to re-pay. 
Prima facie, this obligation is present in 
simple mortgages and of course in English 
mortgages. Prima facie it is not present 
in mortgages by conditional sale and in 
usufructuary mortgages. In each case the 
question is one of construction of the 
mortgage instrument and the personal lia¬ 
bility to re-pay may become barred before 
the right of recourse to the mortgaged pro¬ 
perty is barred. In these circumstances 
a decree for sale made in a mortgage suit, 
unless it contains an express decision as to 
personal liability, is not in any way an affir¬ 
mation that such liability exists or ever has 
existed. Even where it exists, the mort¬ 
gagee is not in India allowed in a suit to 
enforce the security to have recourse to 
the personal covenant until he has first ex¬ 
hausted the security and given credit for its 
proceeds This is the real meaning of s. 90 
and of r. 6 of O. XXXLV, and this is very 

(12) ‘21 A. 453; A. W. N. (1899) 166; 9 Ind. Dec. (n'.s.) 

nqfi 

(13) 4 C. L.J. Ml; 33 C. 867 
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different from a mere claim to have the 
decree for sale enforced. Execution against 
the mortgagor’s person or against his 
general assets cannot begin in the 
absence of any decision as to his liabi¬ 
lity. To decide that he is personally liable 
is not to enforce or execute a decree 
for sale. There seems to be no force in the 
contention that an application is to enforce 
a decree because it is made under a liberty 
to apply reserved by the decree. 

This is the substance of tlie matter but in 
form there are, since the Code of 1908, still 
further difficulties in the way of the ap¬ 
pellant's contention. I take it to be quite 
clear now that in the subordinate Courts an 
application for final decree for sale is 
governed by Art. 181 and not bv Art. 182fcf 
Gajadhar Singh v. ICishen Jiwan Lai (14) 
and Jowad Hussain v. Gendan Singh (15)1. 
in Amolak Chand's case (5), Jenkins, 0 J 
whose authority is very special on thissub ject* 
observed:—-“One object in view when the 
present Code was passed was to end, as far 
as possible, the conflict of decisions which 
embarrassed the Courts, and among those con¬ 
flicting decisions were those which dealt with 
two points: First, whether an application 
foi an order under s. 89 of the Transfer of 
■Property Act was an application in execution 
or not; and secondly, whether, if it was 

not an application in execution, Art. 181 

nnn1ii tl i- ed a bar 011 the g round that the 
application was one not contemplat¬ 
ed by the C. P. C . And sol? is now 
provided that the application which follows 
a preliminary decree for sale, is not for 

8ale° r A e nrl ° F H Sa A e ’ but for ad ecree for 

sale. And with the same end in view the 
provisions as to mortgage suits have been 
removed from the Transfer of Property Act 
V* e P- C., so that it is no longer pos- 
sible to contend that these applications*^ 
not under the provisions of the C. P. (j." 

Ncrw before one gets to Art. 181 one 

S U 1908 3 ^ 1 t?l de - Ar iv 182 ‘ H ° W did the Cofie 

o± 1908 settle m the negative the old con- 
troversj, as to whether Art. 182 was appli- 
cable to s. 89 of the Transfer of Property 

Act . Entirely by the new provision as to 

preliminary and final decree—"A decree is 
prodimniary when further proceedings hive 
to be taken before the suit can be complete 
ly disposed of. It is final when such 
judication completely disposes of the suit- 

SS » l n J: c c a n 8 s 731 " 

(1922) Pat. 1C4; (1922) A’. !. R a [p a ^V 5 _ P - L - T. 329; 
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(s. 2). Accordingly, when it was provided 

i -9 ’ r - ^ tliat. the application 

which follows on a preliminary decree for 
sale is not for an order for sale but for a 
decree tor sale, ail question of ‘‘execution' 1 
v is removed. It was an undoubted part 
ot the intentions of the Code of 1908 to 
prevent matters which might and should be 
decided in the suit from being left to Courts 
of execution. 

It is now contended, as I understand, that 
applications for final decree are not in the 
subordinate Courts governed by Art. 182 
but that in the High Courts they are go¬ 
verned by Art. 183. Indeedit is from this 

position that the whole argument on behalf 
ot the appellant proceeds. It is not easy 
to wedge so great a difference in result 
between the words “for the execution of a 
decree and the words “to e iforce a decree.” 

I a nnal decree for sale is necessarv to 
dispose of the suit, the considerations appli¬ 
cable under Art. JS3, which allows for in¬ 
definite revivor, seem strangely out of place. 

am content to say that as at present ad¬ 
vised 1 am in no way satisfied that Art. 183 
does apply in a High Court to an applica- 
tion lor final decree under O. XXXIV. 

I concm* m Hie answers proposed by the 

Oilier Justice. 

t. ® U ? kl , and ,’ •J: -The substantial ques¬ 
tion to be decided, once that learned 

Counsel for the appellant has been permit- 
8W H g "r: aS o h ? S been done - ,hat A rt. 

W he r “l, Sc . hedu,e t0 the Limitation 
A^t iR? PP ICab -, e ' 18 "' hether that Article or 
t r * 81 Pyy n ,es period of limitation 
™ r \? a PPhoat.on for a decree under 
U. aaXIv , r. 6 of the O P O 

theVrfvv h On by ■ t , h ® • Tud ’ cial Committee of 
the Privy CouncU in Munna Lai Pari nek 

catlm a for| U ” de J Mu [ cer P («) that an appli- 

I 89 of thlVr ei r abs °hite for sale under 
•?u.°V he Tra «sfer of Property Act 

within Art. 183. * * as 

th?f rder f r - now takes the place of 

Us proiTfJX i n HeU ° f an order absolute 
thlt behalf bv H a lI ?° D a .PP> i cation made in 

uiac Dehalf by tlie plaintiff the Court shall 
pass a decree that the property be sold 

lant }Lt° nten u ed ° n behalf of ‘he appel- 
b e tweel an 8ubs ,‘. anc ? there is no distinction 

under r 5 anrf P f Cat T f °- r & final decree 
applils h 7 ° f 6 C3Se Cited above Art. 183 
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For the respondent it has been argued 
that the law has been altered by the O. 1\ 

C., and that in consequence Munna Lai 
Parruclc v. Sarat Ch under Mukcrji 1,6) is no 
authority for the appellant's contention. 
There is no need to consider this aspect of 
the case unless one first comes to the con¬ 
clusion that applications under it. 5 and 6 
are such that no distinction can be made 
between them for the purpose of deciding 
which Article is the correct one to be applied. 

For the principles of the decision in 
Munna Lai Par rack v. Sarat Ch under 
Makerji (6) one must turn to the judgment 
of Sir Lawrence Jenkins, C. J., in A mol a k 
Chand Paralc v. Sharat Chandra Mukherjee 
(5) which their Lordships of the Judicial 
Committee affirmed by a judgment which 
is contained in a few lines of the report. 
There one finds:—“If, and so far as this can 
he regarded, in the words of Lord Davey 
as ‘an application for realization of a 
decree,’ it is not unfair to say that it is 
an application to enforce a judgment, as 
being ei'her a proceeding in execution or 
a proceeding for judicial relief under a 
dec ree. M 

The language used is wide and at first 
eight might appear to cover the point 
with which we are now concerned. But if 
the appropriate rules of O. XXXIA are 
analysed it becomes clear that the analog}^ 
upon which the argument of learned 
Counsel for the appellant depends is 
barely superficial. 

If an application under r. G is to be re¬ 
garded as an application to enforce the 
preliminary decree made under r. 4, sinn- 
larly to an application made under r. 5, 
the relation which decrees made under rr. 

5 and 6 respectively bear to such prelimi¬ 
nary decree becomes important. The pre¬ 
liminary decree proceeds upon the footing 
of r. 2, els. (a) t (6) and (c) and directs that in 
default of payment of the amount found due 
upon taking the account the property shall 
be sold and the proceeds shall be applied in 
paying such sum to the plaintiff. That 
decree is made after adjudication upon 
all question which can be determined 
- prior to a sale to be held for the purpose 
of realizing the security, and nothing 
is left upon which adjudication for such 
purpose is requisite. Hence it is only to 
be expected that it should be provided 
by r. 5 (2) that the final decree shall be 
made upon the plaintiff s application. Once 
the amount due has been ascertained and 


5 

the defendant is in default nothing remains 
to be done and the final decree for sale goes 
as a matter of course. 

Though the relation of a decree under 
r. G to the preliminary decree under r. 4 
is by no meai s the same as that which the 
device under r. 5 bears to the pit jimiuaiy 
decree ycl the one has a relation to the other, 
that relation is due to the fact that by rea¬ 
son of the preliminary decree and proi. cod¬ 
ings subsequently taken t!.< it: undci the 
amount for which a personal decree may be 
made has been ascertained. Moreover, ex¬ 
cluding cases where under O. II, r. 2 tlie 
plaintiff has been permitted to postpone a 
suit on his security, no personal decree 
may be made until the plaintiff has ex¬ 
hausted his rights under his secuiily and 
to obtain it he must proceed as provided 
by O. XXXIV. 

A decree made under r. G involves that 
the sale ordered by the final decree shall 
have taken place, for otherwise it would 
not have been ascertained whether there 
was any balance still due which could 
form the subject-matter of a decree under 
that rule. The preliminary decree has been 
succeeded by the final decree, and with¬ 
out the interposition of the final decree, 
no decree under r. G for an ascertained sum 
could be made. I do not overlook the fact 
that a decree may take the form found 
in Jeuna Bahu v. Parmcshwar Narayan 
Mahtha (1) but that does not affect the 
point under discussion. It is clear that the 
position is not, as suggested, that of there 
being two co-ordinate, even if not wholly 
concurrent, methods of enforcing the pre¬ 
liminary decree. 

But there is the further difficulty that 
a decree under r. 6 involves an adjudica¬ 
tion upon matters which up to that point; 
have not been determined for it is not in 
every case of mortgage that a plaintiff-has 
a right to a personal decree. The sum 
due to him no doubt has been ascertained 
but for the purpose of a decree under r. 6 
matters have yet to be deteimined which 
would not have been relevant to an adjudi¬ 
cation upon the plaintiff’s rights against 
the property. Upon such further adjudi¬ 
cation as the case may require a decree 
under r. 6 may be made but that is not by 
way of enforcing any existing judgment 
or decree. This to my mind is the expla¬ 
nation of the use of the word “may” in 
r. G, which does not of itself necessarily 
exclude the application of Art. 183, 
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The same comment may l>e made on the 
argument that because the application is 

for a decree. Art. 183 cannot apply. Though 
the form of relief asked for may lie a factor 
in determining the nature of‘the applica¬ 
tion it is not the sole or a conclusive factor 
when the real question is whether the 
application is to enforce an existing judg¬ 
ment or decree. ’ 

I concur with the learned Chief Justice 
in the replies to be given to the question 
referred. 

Mukerji, J.--Thc factsof the case which 
has given rise to this Reference are clearly 
set forth in the Order of Reference and 
need not be re-capitulated. The question 
referred for our decision is whether the case 
of Bishivambhar Saha v. Ram Sunday Kai- 
barta Das (3) so far as it decides that Art. 
181 of the Limitation Act does not apply to 
an application under O. XXXIV, r. (j, C. 
P. C., was rightly decide. The learned 
Judges who have made this Reference 
differed from the decision in that case upon 
the following questions : — 

1. Whether there is any period of limi¬ 
tation in respect of any application for a 
decree under O. XXXIV. r. 6; and 

2. W hether Art. 181 of the Limitation 

« .. ^ .. _ j. I - ^ ^ an application under O. 

h, C. P. C., where no other Article 

applies. 

Wuch of the contentions of the parties 
in the case proceed upon the analogy or 
otherwise as between an application under 
O. XXXrY, r. 5 (2), C. P. C., or rather what 
may be said to be its predecessor, that is 
to say, s. 89 of the Transfer of Propertj’ 

Act, and an application under O. XXXIV, 

r. 6, (J. P. C. Consequently, it is neces¬ 
sary to examine the state of the law as 
regards limitation which relates to the 
former. 

There were conflicting decisions on the 
question as to whether an application for 
an order absolute for sale under s. 89 of 
the Transfer of Property Act was govern¬ 
ed by Art. 178 or Art. 179 of the Limita¬ 
tion Act of 1877 or whether there was 
any period of limitation lor such an appli¬ 
cation. These ^Articles corresponded to 
Arts. 181 and 182 of the Limitation Act of 
1908. The preponderance of authority was 
in favour of the view that such an appli- 
cation was not governed by any Article 
of the Limitation Act; see Ajudhia 
Pershad v. Baldeo Singli (16), Tiluck 1 Singh 

(16) 21 C. 818; 10 Ind. Dec. (x. s.) 1176. 
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v * Pj?, 1 s ? fe j*1 Proshad (17), Tara Prosad Roy 
v. Bhobodeb Roy (18), Akikunnissa Bibee 
v - Ky'P Lai Das (19), Ranbir Singh v. Drig- 
pal (20), Mahabir Prasad v. Sital Singh (21), 
and Baimanekbai v. Manekji ICavasji (22) 
or a contrary view reference may be made 
to the cases of Oudh Behari Lai v 
Lageslun- Lai ,23), Chunni Lai v. II a mam 

mi (2 i } and L hag wan Ramji v. Ganu (25). 
1 he former view proceeded mainly upon 

three propositions. 

/' i rst ly> that such an application was not 

An. iTsSp&S: R C - '» 

Secondly , that it relates to an action which 
the Court ought to take of its own motion 
whether the party applies or not; and 

/ nirdly, that it is not an application for 

the execution of a decree, because until the 

older absolute was made under s. 89 of the 

Tiansfer of Property Act, there was no 

decree capable of execution, and it was of 

the nature of an application in a pending 

suit the cause of action for which arose 

from day to day until the suit was at 
an end. 

To take the last ground first, the Privv 
Council m the case of Harendra Lai Ron 
Chowdhury v. Maharani Dasi (26) took 
the view that an application under s 89 
was a petition for realization of the decree 

Tn Sa 6 the , ™ ort gaged properties. 
f . ar as , u ? ouIfl he so regarded, “it 

kni ■ r! U ? u the words of Sir Lawrence 
Jenkins, C. J., not unfair to say that it 

hefn CT aP ^L 1Catl0n t0 enforce a.judgment, as 

of n°rW Uhei a pi ' oceechn S in execution 
of a deciee or a proceeding for judicial 

relief under a decree," A molalc Chand Parak 

\ . Sharat Chandra Mukherjee (5) This was 

wbh'rrbb, the decr ee had been passed 
ense V ° U r U was held in the 

183 n il h ? . a P? llc . atl ori came under Art. 

„ of the Limitation Act of 1908. An 
appeal was preferred to the Privy Council 

(18) 22 o' ini ; !} P ec - s ) 61 2 . 

(10) U 8: Ilk 13 Ini dTc. £ s:l So" 

16 A 23: A W * N - (1803) 198; 8 Ind. Dec. (n. s.) 

336~ 1 ' > 19 A ‘ 520; A - N - ( 1897 1 !37; 9 Ind. Dec. (n.s.) 

( if, , 7B . 24 2’ 4 IwfDec. (n. s.) 144. 
i? (23) 13 A. 2.8; A. W. N. (1891) 83; 7 Ind. Dec. (n. a.) 

..(24) 20 A. 302; A. W. N. (1898) 10; 9 Ind. Dec. (n. s.) 
43 ^ 5) 23 B - 644; 1 Bom - L K 136; 12 Ind. Deo. (s. a.) 

J.VJp.a) 36 ' 28 C ' 557; 11 M L 
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against this decision but it was dismissed; 
Munna Lai Parruck v. So rat Chunder 
Mukerji (6). An application for an order 
absolute under s. 89 has also been held by 
the Judicial Committee to be an applica¬ 
tion for the execution of the preliminary 
decree or decree nisi under s. 88, Batuk 
Nathv. Munni Dei (7) and Abdul Majid 
v. Jawahir Lai (8) and so governed by 
Art. 179 of the LimitationsAct of 1877, and 
in the latter case an application for an 
order absolute for sale under s. 89 was 
treated as an application for directing en¬ 
forcement of the order nisi. The third 
ground, therefore, can no longer be main¬ 
tained as sound. 

Then as to the second ground, if the ap¬ 
plication be one for the execution of the 
decree nisi or for enforcement of a relief 
granted thereby, it stands to reason that 
it is optional with a party to seek for it or 
not. In this connection I entirely agree 
with the opinion expressed by Coxo, J., in 
the case of Beni Singh v. Barhamdeo Singli 
(27) where he observed as follows: Undei 

O. XXXIV, r. 5 the Court, not only is not 
bound to proceed with the case, but cannot 
do so unless an application is made to it. 
The parties are at perfect liberty to drop 
the proceedings,.. .the Court has no jurisdic¬ 
tion to direct the sale.” . . 

As regards the first ground, the provision 
as to mortgage suit having been removed 
from the Transfer of Property Act to the 
Code of Civil Procedure, 1908, it is no longer 
possible to contend that applications of t us 
class are not under the provisions of the 

CPC 

Some of the results of the decisions of 
the Judicial Committee referred to above 
may thus be summed up:—The preliminary 
decree or decree nisi passed under s. “ 
the Transfer of Property Act is executable 
in order to obtain the order absolute under 
s. 89 stops have to be taken in execution 
and to such an application Art. 18:. or Ait. 

183 will apply as the decree happens to be 

of a mofussil Court or of the Original bide of 
the High Court {Mohammad Husain Saibv. 
Abdul Kareem Saib (281] The result attain¬ 
ed by the transference of the provisions 

of the Transfer of Property A(H relating to 

suits on mortgages into O. XXXIV 
O. P. O., 1908 and the amendments made b> 
requiring a decree for sale to be passe in 
O. XXXIV r. 5 (2) instead of an ordei 

(27) 23 Ind. Cas. 211; 22 C L. J. 66; 19 C. W 473. 

(28) 29 Ind. Cas. 237; 39 M. o44; 17 M. h. 1. ***• 


absolute for sale in s. 89 and the distinction 
made in t he explanation to the .definition 
of “decree” as contained in s. 2 as between 
a preliminary and a final decree has been 
to make, in the case of a mofussil decree, 
Art. 181 applicable instead of Art. 182 to 
an application for a decree for sale under 
(). XXXIV, r. 5 (2), C. P. C., such an appli¬ 
cation being an application in the suit for 
a final decree and not an application for 
execution [Gajadhar Singh v. Kishcn Jiwan 
Lai (1-1)]. 

Similar conflict existed as to the period 
of limitation, if any, for a decree for the 
balance under s. 90 of the Transfer of 
Property Act. In Allahabad the view was 
taken that an application to obtain a 
decree under s. 90 cannot by any straining 
of language be considered to be an appli¬ 
cation for the execution of a decree under 
s. 88; that it is an application for a subsidi¬ 
ary decree, that it is undoubtedly an appli¬ 
cation in execution proceedings but is not 
an application for the execution of the 
principal decree, and that Art. 178 of the 
Limitation Act of 1877 applied to it; Ram 
Sarup v. Ghaurani (12) and the cases cited 
in the judgment in that case. In Moham¬ 
mad I It if at Husain v. Alimunnissa (2) it 
has been held that an application under 
O. XXXIV, r. 6, C. P. C., is not one for the 
execution of the original decree for sale 
but is an application in the original suit 
for a new decree. This Court in the case of 
Rah mat Karim v. Abdul Karim (29) held 
that that Article was not applicable as the 
application was not under the C. P. C. In 
the case of Bishwambhar Saha v. Ram Sun- 
dar Kaibarta Das( 3) which was a case decid¬ 
ed under the Code of 1908, it was contended 
that the decision in the case of Rahmat 
Karim v. Abdul Karim (29) could no 
longer be regarded as good in view of the 
transference of the provisions relating to 
mortgage suits from the Transfer of 
Property Act to the C. P. C. in 1908. This 
contention was overruled on the authority 
of certain observations contained in the 
decision of Madhab Moni Dasi v. Pamela 
Lambert (30). In that case it was laid 
down that previous to the passing of the 
Limitation Act (IX of 1908) and the C. P. 
C. (Act V of 1908) there was no rule of limita¬ 
tion applicable to an application for order 
absolute of a decree nisi made under s. 86 

(29) 34 C. 672; 6 C. L. J. 119; 11 C. W. N. 674. 

(30) 6 Ind. Cas. 537; 37 C. 796; 15 C. W. N. 337; 12 
C. L. J. 326. 
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of the Transfer of Property Act (IV of 
1882) that the Limitation Act (IX of 1908) 
does not profess to provide for all kinds of 
applications whatsoever, that it does not 
apply to an application to a Court, to do 
what the Court has no discretion to refuse 
and that it is not applicable to an applica¬ 
tion to the Court to terminate a pending 
proceeding the final order in which had 
been postponed for the benefit of the de¬ 
fendant or the conveninence of the Court. 
As regards these propositions it may he 
observed that the reasons that were given 
by the learned Judges as to why the 
Limitation Act (IX of 1903), should not be 
taken as applying to an application of this 
nature, can no longer be regarded as sound 
in the view that has been taken of an ap¬ 
plication under s. 89 asmientioned above, 
with regard to which it" used to be held 
upon similar reasons at one time that no 
period of limitation was applicable. The 
judgment in the case after expressly 
Btating that it was not necessary to 
decide whether the C. P. C. and Limi¬ 
tation Act of 1908 applied to the case 
or not., went on to lay down that Art. 181 
of the Limitation Act of 1903 did not 


govern an application for order absoluh 
under O. XXXIV. r. 3 of the C. P. C. o 
1908. This part of the decision, therefore 
was clearly obiter. The learned Judge: 
who decided the case of Bishwambha\ 
Saha v. Ram Sundar Kaibarta Das (3) 
were of opinion that what had been helc 
in Madhab Moni Dasi's case (30), to apnh 
to O. XXXIV, r. 3 was also applicable t< 
O*.XXXIV, r g ag the cases were 

strictly parallel and the rule of law anc 
justice which was the ratio decidendi ap 
plied equally to both the cases. The deci 
sion in the case of Bishwambhar Sake 
v. Ram Svnder Kaibarta Das (3) is foundec 
upon the observations in Madhab Morn 
Dasi's case (30), to which I have already 
referred and which for the reasons I have 
given cannot now he regarded as sound. 

Thus then we arrive at the conclusion 
that it is no longer possible to contend 
that there is no period of limitation for an 
application under O. XXXIV, r. 6 just in 
the same way as it cannot be contended 
oVvvnr 18 none for an application under 

The application is 
governed by the Limitation Act; and s 43 

i«i the P * n i 0t "PP^g to it, Art. 
181 would apply unless some other Article 
applies. 


Sir Benode Mitter appearing for the 
appellant conceded that he was unable to 
contend that there was no period of limita¬ 
tion in respect of an applica-iar. for a 
decree under O. XXXIV. r. C. He how¬ 
ever contended that Art. 181 was not 
applicable because Art. 183 applied to the 
case. 

I'lie question referred to us is not whe¬ 
ther the decision in Bisivambhar Sofia's 
cise (3), in so far as it decides that there 
is no period of limitation for such an 
application, is right. If that was the 
question we might have answered it 
without any further discussion. The 
question is whether that decision is 
right in so far as it says that Art. 181 
does not apply’. To decide this question 
we must go further and decide whether 
Art. 183 applies or not; for s. 48, C. P. C. 
admittedly not applying, we must find 
that no other Article applies, and Art. 183 
is said to be the only Article which applies. 

Article 183 runs thus;— 11 Po enforce a 
judgment, decree or order of any Court 
established, by Royal Charter in the 
exercise of its Ordinary Original Civil 

Jurisdiction or an order of His Majesty in 
Council.” 


^ v v -.~ ^l wi tn article 

there must be a judgment, decree or order 
capable of being enforced; and the real 

.. ^ e, is whether an applica¬ 

tion for a decree under O. XXXIV 

r. 0 is one for enforcing the preliminary 
decree passed under O. XXXIV, r. 4. It 
is contended that the relation between a 
decree under r. 4 and one under r. 5 (2) 
is the same as between a decree under 
the former rule and one under r. 6, and 
it is urged that if an application for a 
decree under r. 5 (2) may be regarded 
as one for enforcement of the judgment 
or decree under r. 4, as it must be in view 
ot the decision in Amolalc Chand Parak 

bv^lW rW VvMerJee (5). affirmed 
b\ the Judicial Committee in Munna Lai 

Par ruck v. Sarat Chunder Mukerji (6j, an 

nlW U °“ u° r , a decree under r. 6 must 
?} s ° similarly regarded. It is urged 

that if there is no liberty reserved in the 

prehmmarv decree for applying for a decree 

foi the balance, that relief must be treated 

as having been refused and would be barred 

aWw °1 S ‘ Es P' 5 of the Code; 
nat, therefore, when the mortgagee 

makes the application for a decree under 

he exercises the liberty granted to 
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him by the judgment or decree previously 
passed and is, therefore, enforcing the same. 

Now, we are not concerned in the present 
case with a decree of the character that 
was before the Judicial Committee—a 
combined decree not following the forms 
in the Appendix in the First Schedule to 
the Code in the case of Jenna Bab it v. 
Permeshwar N a ray an Mahtha (F and we 
are not in the present case concerned 
with those considerations which may perhaps 
arise in the case of such combined decree. 
The relevant passage in the decree before 
us runs in these words:—‘‘And it is 
further ordered and decreed with a like 
consent that if the money to arise by such 
sale shall not be sufficient for the pay¬ 
ment in full of the amounts payable to 
the plaintiff and the defendant Harry 
Jones under this decree the plaintiff or 
the defendant Harry Jones as the case 
may be shall be at liberty to apply for a 
personal decree for the amount of the 
balance." Now the forms prescribed in 
the Appendix D of the First Schedule of 
the C. P. O., for a prelim inary decree for 
sale and a decree for balance are respec¬ 
tively Forms Nos. 4 and 11. 

Form No. 4 runs thus:—It is hereby 
declared that the amount due to the plaint¬ 
iff on account of principal, interest and 
costs calculated up to the day 

of 19 is rupees and that 

such amount shall carry interest at the 
rate of per cent, per annum—until 

realization, and it is decreed as follows 

(1) That if the defendant pays into 

Court the amount so declared due on or 
before the said day of 19 , the 

plaintiff shall deliver up to the defendant, 
or to such person as he appoints, all 
documents in his possession or power 

. relating to the mortgaged property, and 
shall, if so required, re-transfer the pro¬ 
perty to the defendant free from the mort¬ 
gage and from all incumbrances created 
by the plaintiff or any person claiming 
under him (where the plaintiff claims by 
derived title add “or by those under whom 
he claims"). (Where the plaintiff is in 
possession add “and shall put the defendant 
in possession of the property"). 

(2) That if such payment is not made 

on or before the said day of 

19 , the mortgaged property or a suffi¬ 

cient part thereof be sold and that the pro¬ 
ceeds of the sale (after defraying thereout 
the expenses of the sale) be paid into 
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Court and applied in payment of what is 
declared due to the plaintiff as aforesaid 
together with subsequent interest and sub¬ 
sequent costs, and that the balance, if any, 
be paid to the defendant. 

(3) That if the net proceeds of tlie sale 
are insufficient to pay such amount and 
such subsequent interest and costs in full, 
the plaintilf shall be at liberty to apply for 
a personal decree for the amount of the 
balance. 

Form No. 11 runs thus:—Whereas 
the net proceeds of the sale held under 
the final decree for sale passed in this 
suit on the day of 19 , and 

now in Court to the credit of this suit, 
amount to Rs. V, and there is now due to 
the plaintiff the sum of Rs. X...interest 
thereon at the rate of 0 per cent, per 
annum from the day of 19 , 

to this day, and also the sum of Rs. for 
his costs of this suit subsequent to the 
decree, making a balance due to the plaint¬ 
iff of Rs. Z. And whereas it appears to 
this Court that the defendant is personally 
liable for the said balance. 

It is hereby declared as follows : — 

(1) That the said sum of Rs. Y be paid 
out of Court to the plaintiff. 

(2) That the defendant do pay to the 
plaintiff the said sum of Rs. Z with interest 
thereon at the rate of G per cent, per 
annum from this day to the date of realiza¬ 
tion of the said sum. 

It is clear from these forms as well as 
the rr. 4, 5 and 6 of O. XXXIV that the 
decree passed under r. 4 directs that in 
default of the defendant paying in accord¬ 
ance with the decree mentioned in els. fa), 
(6) or (c) of r. 2 the Court shall pass a decree 
for sale and also directing that in default 
of the defendant paying as mentioned 
therein, the mortgaged property or a suffi¬ 
cient part thereof be sold and the direction 
thus given takes effect on the happening of 
the contingency, and when the contigency 
happens it is obligatory on the Court to 
pass a decree under r. 5 (2). Under a 
decree passed under r. 4 a liberty is also 
reserved to the plaintiff to apply for a 
decree under r. 6. When such an applica¬ 
tion is made the question whether such a 
decree should or should not be passed has 
to be decided. It is not as if the latter 
decree has to be passed as a matter of 
course : it has to be found that the net 
proceeds of the sale held under the decree 
under r. 5 are insufficient and that th$ 
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balance is legally recoverable : and this 
may give rise to such questions as to 
whether the mortgagor is under a personal 
liability or whether the mortgagee is not 
precluded by the terms of the mortgage 
from realizing his dues otherwise than out 
of the property sold or whether the right 
to enforce such liability has been extingu¬ 
ished by the Statute of Limitations at the 
time the suit was instituted. The relations, 
therefore, as between decrees under r. 4 
and under r. 5 (2) and as between decrees 
under the former rule and under r. 6 are 
fundamentally different. In one case it is 
an enforcement of the decree or the 
judgment previously passed, and in the 
other case though the mortgagee comes 
under the decree to avail of a liberty, he 
seeks to obtain something which the 
previous decree did not give him. He 
comes to enforce a right or seek a relief 
which he had independently of the previous 
decree. He comes under the previous 
decree only in the sense that the right or 
relief has been put off by it until the 
happening of certain events. Seeking to 
avail of a liberty for applying for a relief 
is different from enforcing a judgment or 
decree ; the judgment or decree not having 
granted the relief but only the liberty to 
apply for it. 

As regards the contention that the right 
is created by the decree because in the 
absence of a liberty reserved thereby the 
right to make an application for a decree 
under r. G is lost to the mortgagee, there is 
anthority for the proposition that the 
Court cannot refuse an order under this rule 
simply because no provision is made for 
it in a decree for sale : Sonatun Shah v. Ali 
Neivaz Khan (31) and Musaheb Zaman Khan 
v. Inayat-ul-lah (11). Those cases were 
decided when Exp. Ill to s. 13 of the C. 
P. C. of 1882, corresponding to Exp. V of 
s. 11 of the present Code was in force. 
This explanation, in my opinion, does not 
stand in the way, for the proper time for 
granting the relief according to the rules 
is only after the conditions requisite for a 
decree under r. 6 come into being. The 
position of course would be different if 
the issue has been considered and granted 
or refused at the time of the first decree 
For these reasons I am of opinion that the 
application is not one for enforcing a decree 
or judgment or order and is not governed 
by Art. 183. 

(81) 16 0. 423; 8 Ind. Dec. (n. s.) 278. 


[89 I. C. 1925] 

That being so, in my opinion, Art. 181 
must apply to such an application; and in so 
far as the case of Bishwambhar Saha v. Ram 
SmuJar Kaibarta Das (3) decided that it did 
not, it was not rightly decided. 

Sanderson, C. J. —The result is that 
in pursuance of the provisions of r. 2, Chap. 
VII of the High Court Rules, we return the 
case with an expression of our opinion upon 
the point of law referred to the Full Bench, 
for final adjudication by the Division Court 
which referred it. 

The appellant must pay to the respondent 
her costs of this Reference. 

z - k. Case returned. 
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\\ here a suit for specific performance of a contract 
to sell immoveable property is decreed the title of the 
decree-holder relates back to the date of the agree¬ 
ment on which the suit is based, and the decree°can- 
not be rendered nugatory by any intermediate con¬ 
veyance. [p. Id, col. 1 .] 

A mortgage executed by a vendor after the date of 
the agreement to sell, the mortgagee taking with 
notice ot the agreement, is not, therefore, binding on 
the vendee who subsequently obtains a decree for 
specific performance of the agreement, [p. 17, col. 1.1 
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ordinate Judge, Balaghat, dated the 31st 
January i924, in Civil Suit No. 57 of 1923. 

lants Abdul Rahlm Khan, for the Appel- 
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JUDGMENT. —The plaintiffs, who are 
mortgagees from one Bhiku Patel of an 
b-annas share in Mouza Budbuda, mahal 
Dio. 5, and of 1 anna 4-pies share in Mouza 
Aarodi, sued for foreclosure of the mort- 
£> a £> e ‘ defendant No. 2, Gujaba, who is the 
contending defendant in this case, is a pur- 
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chaser from Bhiku for his 1-anna 4-pies 
share in Mouza Narodibya contract, made 
previous to the defendant No. 1 s mortgage. 
The date of the mortgage is 16th June 
1917. As Bhiku did not execute the sale- 
deed, the defendant No. 2 sued him for 
specific performance in Suit No. 31 of 1917 
and obtained a decree on 24th October 
1917 for specific performance; and a sale- 
deed was executed, Gujaba being already 
in possession under the previous mort- 

The lower Court held that the plaintiffs 
mortgage was not binding on defendant 
No. 2 as the plaintiffs took their mortgage 
with notice of the previous contract of sale 
between the mortgagor Bhiku and the 
defendant No. 2. Their claim against him 
was, therefore, dismissed and a decree 
passed against defendant No. 1 only 
he admitted the claim. The plaintiffs 

Although the judgment of the lower Couit 
is long and the record is bulky, the only 
question in this case is comparatively simple 
one. We are not concerned with the mort¬ 
gage of the 8-annas share of the other vill¬ 
age Budbuda, nor are we in this appeal 
concerned with the question of the redem- 
tion by the plaintiffs of the defendant 
No. 2’s previous mortgage of the share of 1- 
anna 4-pies share of Mouza Narodi, because 
although the lower Court lias gone at some 
length into that question it has finally held 
in para. 15 of its judgment that the plaint¬ 
iffs have not only not paid Court-fee stamp 
on the claim for redemption but they have 
not filed any written statement containing 
that claim, nor is the plaint amended so as 
to include that claim/’ We are, there foie, 
not concerned with this point, and t e 
sole question in this appeal, which is com¬ 
paratively a simple one, is whether at i 
date of the plaintiffs’ mortgage there was 
a subsisting contract for sale between the 
mortgagor Bhiku and the present i espon 

ent Gujaba. „ . ~ 

Gujaba obtained a decree for specific per- 

formance of that contract of sale on 

October 1917, but it is settled law that 
title in the case of a suit for specific per¬ 
formance relates back to the date of i 
agreement on which the suit is based anc 
the decree cannot be rendered nugatoiy y 
intermediate conveyances : cf Joharmu 
Bhutra v. Bhupendra Nath Basu (1). 

(1) 67 Ind. Cas. 108; 49 C. 495; 34 C. L. J. 79; (1922) 
A. I. R. (0.) 412. 
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It is also admitted in the present case, 
that the contract to sell 1-anna 1-pies share 
of Mouza Narodi to defendant No. 2 was 
made in 1916 prior to the plaintiffs' mort¬ 
gage. According to the defendant it was 
made about the 30th of August 1916. It 
has been contended on behalf of the plaint¬ 
iffs that it was made in November 1916, 
this being based on the fact that the de¬ 
fendant has admitted in his deposition 
that the agreement was that an application 
for sanction to transfer the sir land should 
be made within a week after the contract 
and as the defendant Bhiku’s application 
to the Deputy Commissioner for sanction to 
transfer the sir is dated 28th November 
1916 (Ex. P-18), it is argued that the con¬ 
tract must have been made a week before 
that time. I do not myself sec that it 
makes much difference in this case, whe¬ 
ther the contract was made in August 1916 
or November 1916, as in either case it 
would be before the plaintiffs’ mortgage, 
although the learned Pleader for the 
appellants has argued at some length that 
it does make a difference because at the 
time the contract was made Bhiku was 
pressed by creditors and, therefore, it was 
necessary that Gujaba should pay the 
money as soon as possible in order to re¬ 
lieve Bhiku from his difficulties, and the 
contract fell through because lie did not 

do so. , 

It has been argued on behalf of the 

respondent that the defendant Gujaba had 
no knowledge as to when the application 
for sanction to transfer the sir was made 
by Bhiku and, therefore, it cannot be said 
that the contract took place only a week 
before the application was made. I do not 
propose to go into the evidence regarding the 
plaintiffs’ knowledge of this contract, 
which has been sufficiently dealt with by 
the Subordinate Judge; there is ample 
evidence to show that. But there is a clear 
admission of plaintiff No. 2 (P. • No. 8) to 

the effect that he knew that Bhiku had 
sold the share of Narodi to Gujaba and 
that the mortgage was executed because 
that agreement to sell was never carried 
into effect. This will be found at page 15 
of the printed book in his examination- 
in-chief. It will be thus seen that the 
existence of the contract of sale between 
Bhiku and Gujaba is admitted and that 
it was to the knowledge of the plaintiffs. 

The sole question in his appeal is whe¬ 
ther the contract was in force at the date 
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of the mortgage, the plaintiffs’ contention 
being that the defendant Gnjaba had put 
an end to the contract by imposing impos- 
si )le conditions, and that he was not in a 
position to pay the money, Rs. 4,010. It was, 
of course, held in Suit So. 31 of 1 y 17 that 
the contract was in existence and Gujaba 
was given a decree lor specific periorm- 
ance, out as the plaintiffs were not parties 

to that suit they admittedly are not bound 
by that, decree and they are entitled to 
raise this contention. 

It is contended that the lower Court is 
wrong m holding that, this contention that 
Gujaba put an end to the contract in May 
1.11/ by imposing the condition that Bhiku 
shuuid take surrenders from the tenants 
oi the khudkaskt land, to whom parchas 
had been granted, which was an impossible 
condition, was never put forward in Suit 
Ao. oi, and reference is made to para. 7 of 

xr ie Jfr" 1 in that suit, which is Ex. 

if 0 '“'ll*" ° n J' eference to that judgment 
U will appear that in the written state- 

ment the defendant slated that on 24ih 

° r ° n 25th May 1917 the defend- 

au (Bhiku) met the plaintiff (Gujaba) at 
Balaghat and asked him to take the cou- 
veyanoe, but the plaintiff refused saying 
that he would pay Rs. 3,000 only, and 
finally in June refused to purchase the 
property In para. 7 of that judgment it 
is stated that “ the defendant alleges that 
plaintiff attempted on 24th May lyi? or on 

25th May i917 to vary the contract by 

offering R s . d 000 only" and that the 
final withdrawal was in June. Some re- 

t a 3. t i e 18 mad ® to Gujaba wanting Bhiku 
to take surrender of some land from a 

tenant. It will appear that the case, now 

put forward that there was a definite 

° n r , 24tl ; Ma >' ^17 because of the 
defendant Gujaba endeavouring to impose 

an impossible condition, was not P put 
forward in the way in which it is now. in 
tins connection it is particularly note- 
worthy that the extracts from the diary of 
Uderaj (P. W. No. 2), which are now put 
in showing that the contract was broken in 
May, were not put in, in that suit although 
Ldmaj admits at page 8 of the paper book 
that the diary was then in hie K 

but he did not then produce it in that^suit 

sufficient to di.p","in?. 4 «VliS 

diary. Apart from this the Subordinate 
Judge has pointed out that they are them 
selves of a suspicious nature, as will also 
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appear from the further statement of UcTe- 
raj in cross-examination. 

The connection of defendant No. 2 and 
lMiiku had not begun with this contract 
of sale. ^ 1 here was a former contract in 
June 1911 for the sale of pies out of the 
village share, and as this was not carried 
out Gujaba brought a suit for specific per- 

foimauee (No. 34 of 1915), which was com¬ 
promised on 13th June 191(5, when Bhiku 
passed to him a mortgage with possession, 
w iiicii is Ex. '1 1) 7. Under the terms 
of tnat document the amount was to be 
paid within two months and subsequently 
the present contract of sale, which is 
oral and admitted by Bhiku and the plain¬ 
tiffs and is further proved by Bhikus ap¬ 
plication to the Deputy Commissioner, was 
entered into. i’he fact that there were 
ceitain negotiations going on between the 
parties as to the inclusion of the khudkaskt 
land in the sale, does not show that the 
contract was broken or came to an end. If 
Gujaba had broken the contract and did 
not wish to purchase the share in May, as 
is the present contention, although in the 
joimei suit the final breach was alleged to 
have occurred in June, he would not have 
brougai a suit for specific performance of 
the contract immediately ■ afterwards, for 

that Suit (No. 31 of 1917; was decided on 
24th October 1917. 

As regards the allegation that the de- 
endaiit ^No. 2 had not the money to pay 
Bhiku, there is evidence, which the lower 
Court has believed, that he took Rs. 1,600 
ot his own and Rs. 1,400 fiom one Dina 
latel to Balaghat. In these circumstances 
agree with tne lower Court in holding 
that no reliance can be placed cn the 
idence adduced by the plain ills as to the 
oieaking of the contract at Balaghat in 
Ma\, and that many of the witnesses do 
not appear to have been examined in the 
oimer suit and the entries in the diary 
\eie never mentioned, although thev were 
m existence and would have formed ‘a good 
e ence to the suit by Gujaba for specific 
performance of the contract, which was 
btrongly contested by Bhiku. In these 
circu/ustances I have no doubt that the 
Jovver Court was right in holding that the 
contiact of sale between Gujaba and Bhiku. 

which rs admittedly prior to the plaintiffs’ 
moitgage and of which they admittedly 
ad knowledge, was never put an end to by 
Gujaba and that it was the defendant Bhiku 
who was putting obstacles in the way of 
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the execution of the sale-deed by refusing 
to include the khudkasht land in it. This 
being so the law is perfectly clear. 

The plaintiffs could only take and Bliiku 
could only convey such interest as he had 
in the property at the date of the transfer, 
and their mortgage is subject to the equi¬ 
ties created in favour of Gujaba by the 
previous contract of sale. Gujaba’s decree 
for specific performance creates in him a 
title relating back to the date of the agree¬ 
ment on which the suit is based. Whether 
that was in November 1916 or August 1916 
is immaterial as in either case it is prior 
to the plaintiffs’ mortgage which was in 
June 1917. The argument that time was 
of the essence of the contract and that the 
contract fell through because Bhiku required 
money immediately and Gujaba did not 
pay, does not carry much weight. The sir 
land could not be transferred without the 
sanction of the Deputy Commissioner ; 
hence until that sanction was obtained 
the contract could not be completed by 
the execution of the sale-deed and the pay¬ 
ment of consideration. The application for 
sanction to transfer was, as has^ already 
been stated, made on the 28th November 
1916, and yet on the plaintiffs' case we find 
that negotiations between Bhiku and Gujaba 
were not broken off till May 1917, which is 
long after the sanction to transfer had been 
granted. The plaintiffs, who were not in pos¬ 
session of the property, could not have been 
made parties to the suit for specific perform¬ 
ance of the contract and are entitled to chal¬ 
lenge itsexistence even though they are repre¬ 
sentatives in interest of Bhiku. But the 
grounds on which this contract is challenged 
were not those on which Bhiku himself 
relied in defending the suit for specific 
performance, and, as I have already said, 
I attach much weight to the fact that the 
important evidence on which the plaintiffs 
now rely was not even produced in the 
former suit, though it was available to 
Bhiku, and has led me to discard it altoge¬ 
ther. 

The result is that the view of the lower 
Court appears to me to be quite correct. 
The defendant Gujaba is in no way bound 
by the mortgage to the plaintiffs. He is in 
possession of the land and his title cannot 
be defeated by any conveyances made by 
his vendor subsequent to the date of the 
contract of sale, on which he obtained a 
decree for specific performance. The suit 
Against him was, therefore, rightly dismissed 
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by the lower Court. The appeal fails an 1 

is dismissed with costs 

z k. Appeil dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Execution of Decree Appeal 

No. 6 of 1925. 

March 19, 1925. 

Present: —Mr. Daniels, J. C. 

CHHOTEY LAL and another— 
Plaintiffs—Appellants 

versus 

SOHRAB A LI KHAN and another 

—Defendants—Respondents. 

Civil Procedure Code (.Tel V of 10OS ), s. Li-5- — 
Attachment before judgment—Security for performance 
of decree —Dismissal of suit fur default—Restoration 
— Surety . whether liable. 

An attachment before judgment of the properly ot 
a defendant was released on security being given 
on his behalf. The surety hypothecated certain pro- 
pertv for due payment by tlie defendant ot any sum 
which might be decreed against him in the suit. It 
the defendant did not pay that sum in accordance 
with the Court's order the Court was given power 
to realize the amount from the surety by sale of the 
hypothecated property. On one of the dates lixed 
for the hearing of the suit neither party was present 
and the suit was dismissed in default. I he plaintiff 
appeared shortly afterwards and the suit was restored 
on the same dav without notice to the defendant. 
Eventually the suit was decreed on compromise: 

Held, that the condition for which the security bond 
provided having come into existence the surety was 
liable for the payment of the decretal amount and 
that the intermediate order of the dismissal of the 
suit followed by its restoration did not affect the 

liability of the surety, [p IS, col l.J 

Rai Raahubar Singh v. Jai Indra Bahadur Singh, 
55 Ind Cas 550; 22 O. C. 212; 6 O. L. J. 082; 38 M. L. 
J 30* 18 A. L. J. 263; 22 Bom. L. R. 521; 42 A. lo8; 
46 I. A. 228; 13 L. W. 82 (P. C.), followed. 

Abdur Rahaman v. Amir Sharif , 44 Ind. Cas. 22J; 
45 c 780; 22 C. W. N. 927, distinguished. 

Appeal against a judgment and decree 
of the District Judge, Gonda, dated the 
10th December 1924, upholding that of the 
Subordinate Judge, Gonda, dated the 18th 
January 1924. 

Mr. A. P. Sen, for the Appellants. 

Mr H. Husain , for the Respondents. 

JUDGMENT.— The question in 
appeal is whether a security bond given 
by the first respondent, Sohrab Ali Khan, 
for the due compliance by the judgment- 
debtor, respondent No. 2, with the decree 
that might be passed in the suit is enforce- 


this 



< 



NARAYAN V . 


able or not. The difliculty has arisen 
by reason of the suit having been at one 
time dismissed fcr default but immediately 
afterwards restored. '1 lie claim was tor 
Rs. 3,500. At the time of tiling the suit the 
plaintiffs, who are the appellants in this 
Court, applied for attachment before judg¬ 
ment under O. XXXVlil, r. 5, C. P. C. 
Notice was issued to the judgment-debtor, 
and attachment before judgment was order¬ 
ed, but on security being given on behalf 
of the judgment-debtor by the first respond¬ 
ent it was released. The terms of the 
security bond are important, a 3 it is on 
them that the decision of the case depends. 
The terms of the deed aie very clear. The 
surety hypothecated a zcmindari share for 
due payment by the judgment-debtor of 
the sum which might be decreed against 
him in the suit. If the judgment-debtor 
did not pay that sum in accordance with 
the Court's order the Court was given 
power to realize the amount from the surety 
by sale of the hypothecated property. On 
one of the dates lixed in the case, 22nd Feb¬ 
ruary 1922, neither party was present in 
Court when the case was called on. It 
turned out, however, that the plaintiff was 
in attendance, but had been accidentally 
absent when the case was called on. On the 
very same day on which the order of dis¬ 
missal was passed, he put in an application 
for restoration which was allowed without 
even issuing notice to the opposite party 
It is probable that the case had already 
been restored before either the defendant 
or the surety knew that it had been dis¬ 
missed. 

Looking at the terms of the bond it is 
quite clear that the security was given for 
the performance of any decree which might 
be passed in the suit. The decree ultimate¬ 
ly passed in the suit was a compromise 
decree awarding Rs 2,500. The conditions 
for which the security bond provided have 
come into existence and the surety is 
clearly liable. The intermediate order of 
dismissal followed by restoration cannot 
affect his liability. The Privy Council case 
of Raj Ragliubar Singh v.Jai Indra Bahadur 
Singh (1) is similar in principle though 
the actual facts were different. The case 
relied on by the Courts below, Abdur 
Rahaman v. Amir Sharif (2), was one of 


(1) oo Ind. Cas.ooO; 22 O. C. 212; 6 O L J CS2- 
. M. L. J 302; 18 A. L. J. 203; 22 Bom. L. R 521 42 A 
158; 46 I. A. 228; 13 L. W. 82 (P. C.) ' U A ‘ 

^2) 44 Ind. Oas. 329; 45 0. 780; 22 C. W. N. 927 
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attachment before judgment, which was 
held to come to an end by the dismissal 
ot a suit by the Trial Couit and not to be 
revived by tiling of an appeal. In this 
case I am dealing not with an appeal but 
with the ultimate decree of the Tiial Court 
itself, and the case is not governed by 
O. XXXI III, r. 9, but tlie terms of the 
security bond which clearly cover the facts 
before me. I accordingly allow the appeal, 
set aside the orders of both the Courts 
below and direct the Trial Court to restore 
the decree-holder s application for execu¬ 
tion and proceed to dispose of it in accord¬ 
ance with law. The decree-holders will get 
their co^ts in this Court and the Courts 

below. Costs of the Trial Court will abide 
the result. 

z - K * Appeal allowed. 


TrT^ UUiU1AL COMMIS- 

SIONER’S COURT. 

Second Civil Appeals Nos. 115 and 116 

or 1924. 

February 24, 1925. 

v V Baker * J - «■ 

NARAi AN —Plaintiff—Appellant 

versus 

r;,,/D ependant—Respondent. 

C l a Procedure Code (Act V of 190S), s 100 O XXI 

n'n°~i Apsecond ~Contention given up in* first 
appeal, whether can be raised-Execution of decree- 

. ction-sale set aside—Improvements by pui'chaser _ 

Compensation whether can be ciamcd-bonL fides o/ 

lity C o l f. Ser ' Wiether Levant—Judgment-debtor, liabt 

An ? ppelIa ? fc is not entitled to raise a contention in 
CJourL Tp P To g coi en i.] UP b> * Mm “ the ^ App&S 
If a person enters upon land as a stranger purchaser 

»t nd efi f cts improvemenfs thereon! he 

beS; set askle ?,S nSat l- n t £ erefor «P°* die Lie 
bonffidesIWid f ee P ect ™ any question of his 

pay the ^~&btirIsUble to 

Jndpf l ° a decree of the District 

WaVnO&Fl date ? the 23rd November 
lJ-d, m Civil Appeal No. 74 of 1923. 

Mr iTw Bk ?Want i for the Appellant. 
Mr. A. V. Uazalwar, for the Respondent. 

JUDGMENT.—These are cross-appeals 
ansing out of the same judgment. 


i 
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The facts are stated in the judgment of 
the lower Appellate Court. In consequence 
of the judgment of this Court setting aside 
the proceedings in execution of a decree, in 
which the judgment-debtors, Narayan s, 
house was sold, the judgment-debtor applied 
to the First Court for restoration to pos- 
sesssion and for mesne profits claimed in 
the form of rent. That Court, while hold¬ 
ing the judgment-debtor was entitled to 
mesne profits, held also that interest on 
the amount of purchase-money was due 
from him, and set off one amount against 
the other, and, therefore, awarded him noth¬ 
ing as rent. That point was given up in 
appeal, but the judgment-debtor has made 
this second appeal to this Court against the 
order of the lower Appellate Court disallow- 
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nent of deals with the whole law on the subject 
quence and states that even if the above proposi¬ 
n' aside tion is too broadly stated, at any rate the 
cree in good faith required does not go beyond an 
ayaiVs, honest belief in the purchaser in the validity 

applied of his title. e 

o pos- The proceedings to set aside the sale mid 

med in failed and it was only in this Court that, the 
e hold- execution proceedings were set aside, 
tied to Equity seems to be in favour ol making 
rest on the judgment-debtor to pay the costs of 
’as due improvements, as he will get the benefit of 
acrainst them. I, therefore, vary the order of the 


mg it. 


The lower Appellate Court says : “I will 
not deal with the question of rent as it is 
disallowed by the lower Court and ground 
No. 4 which raised that question is not 
pressed.” It appears, therefore, that the 
judgment-debtor gave up this contention 
in the lower Appellate Court. r l his being 
so he is not entitled to raise it in this Court, 
His Appeal (No. 115 of 1924) will be dis- 


lower Appellate Court by directing that the 
judgment-debtor should pay Rs. 396-5-6 
before he gets possession. 

With regard to the purchase money which 
the auction purchaser has paid, he is, of 
course, entitled to get it back, but the 
question as to what has become oi that 
money which is said to have been attached 
in execution by another creditor of the 
judgment-debtor has not been considered 
bv the Courts below and I am not in a 
position to deal with it. The respondent 
will bear the costs of this appeal. 

G R 1} Decree varied. 


missed with costs. 

The other appeal is by the auction-pur¬ 
chaser and relates to the costs of the 
improvements to the house, which he claims 
to have made before restoring it to the 
judgment-debtor. The First Court allowed 
him Rs. 566-5-6. The lower Appellate Court, 
however, held that the improvements were 
not made bona fide and, therefore, disallow¬ 
ed them altogether, and found further that 
supposing them to be allowable the amount 

came to Rs. 395-5-6. • 

It is contended on behalf of the auction- 

purchaser that he was a stranger and no 
party to the proceedings. He began to 
make the improvements after the sale was 
confirmed and the application to set it a^ide 
dismissed and he was not bound to wait 
for the decision of the High Court in second 

appeal. . , . TT . u 

It has been held by the Madras High 

Court in Mathunsa Rowthan v. Apsa Bin 

(1) that if a man enters upon land as a 

stranger purchaser in execution sale and 

effects improvements thereon, he is entitled 

to compensation therefor upon a reversal of 

such judgment and sale irrespective of any 

question of his bona fides. This judgment 

(1) 12 Ind. Cas. 414; 21 M. L. J. 969; 19 M. L. T. 
373; (1911) 2 M. W. N. 425; 36 M, 194. 



ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1346 of 1923. 

J une 19, 1925. 

Present: —Mr. Justice Banerji. 

BIR and another—Plaintiffs—Appellants 

versus 


GAJADHAR and others—Defendants— 

Respondents. 

Agra Tenancy Act (II of 1901), s. 32-Occupancy 
olding—Suit for possession of portion of holding , ivtic¬ 
ker maintainable. 

A suit for possession of a portion of an occupancy 
olding by a person who alleges to be entitled to such 
>orlion is not maintainable in view of the provisions 
,£ S. 32 of the Agra Tenancy Act. [p. 21, cob 1.] 
Achheu Lai v. Janki Prasad, 2 1) A. bo; .5 A. Lt. o . 
'Vi A \V r N. (1903) 274 and Ashiq Husain v. Asghan 
iegam , 30 A. 90; 4 A. L. J. 809; A. W. N. (1908; 21, 

° l Najibulla v. Gulsher Khan , 1 Ind. Cas. 594; G A. L. 
]. 343; 31 A. 318, referred to. 

Second appeal against a decree of the 
_T 11 rl crta Rpiiures. dated the 23rd 


of J uly 1^23 

Mr. RamNama Prasad, for the Appellants. 
Mr. K. Verma, for the Respondents. 
JUDGMENT.— This is a plaintiffs’ 
appeal under the following circum- 
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stances The plaintiffs and the defendants 
are descended from a common ancestor Puran- 
ma^hi. It appears that tlie parties are joint 
owners of severel occupancy holding and 
AMth respect to three of them, Nos. 436, 
440 and 4/cS situated in Mauza Meoliar 
in the District of Benares, the plaintiffs’ 
allegation is that many years ago the 
parties, namely, the plaintiffs or their 
ancestors on the one side, and the de¬ 
fendants or their ancestors on the 
other, divided that holding among them- 
sehes, and that the plaintiffs’ share in 
tire occupancy was as set out in Sch. 

r ?i nJ , ! 6 def , en ' iants ' as set out in Sch. 
iqoo la i 19 ,. ,,lamUlfS had in September 
l 9 - 2 b ®. en dispossessed by the defendants 
hence the plaintiffs were entitled to be 
awarded possession as their exclusive culti¬ 
vator}- holding. The defence raised to 
this claim was that the plaintiffs and de¬ 
fendants were joint and that there had 
been no partition whatever between the 

wls e *’ ‘t? th y, the share of the plaintiffs 
"?s Y ie defendants kept a discreet 
silence about their being in exclusive 

out Se fn 10 Sch° f K hat T portion of the plot™ 
out in Sch C. In para. 3 of the addi- 

tional pleas in the written statement the 

filed n tbPs S s Sa / d •, t K hat the P'aintiffs have 
hv d anrl it! '^‘ h ° Ut an >' ri e ht or author- 

itj and that this suit is not maintainable 

Sat We , 1 ? t t0 trlal and the issues 

that I am really concerned with in this 

ionws:- N ° S - 3 and 4 > "’ hich «™ « 

lis?-Bbi1ow?h diS r ted Pl0ts deta iled in 
list PS below the plaint come to plaintiffs 

on private partition between th e parties 

and are plaintiffs entitled to get posses 

sion over them with any damaged and 

mesne profits, if so, what ? d 

4. Is the disputed property held in 

rB^to pL 1 ^ 68 aud have Pontiffs no 
share ? 1 Separate Possession of any 

. ~J he ^onsif found in favour of the plaint¬ 
iffs as to issue No. 3, and as regards till 

4th issue also. The result was that he 
ordered the plaintiffs’ suit for recovery of 
possession as prayed for to be decreed^ I 

Piay mention that no issue was specifically 

framed or tried by the Trial pL r t -V 
reference to the plea tWtl,.. Wlth 

not maintainable. The defendant V" ? 
Up in appeal and the learned JudJ^frTf 
that the plaintiffs’ shareTn thettw 

not 4 b «‘ ird. He further found thal 
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no legal partition of the family had 


i v,i mu lamuv i lac 

taken place, and lie dismissed the plaintiffs 

suit, ihe plaintiffs have now come up 
m second appeal. The plaintiffs contend 
that the court ol first instance found 
in their favour, (1; that Puranmashi had 
tuo wives, and that the plaintiffs were 
descended from one and the defendants 
from the other, (2) that for at least 16 
years before suit plots Nos. 430, 436 and 478 
had been in exclusive possession in equal 
shares by the plaintiffs or their ancestors 
and the defendants or their ancestors, and 
fuithei that this exclusive possession was 
so lecorded until instructions were issued 
the Board of Revenue, when the Re¬ 
venue Authorities declined to enter such 
aiy isi °n in the revenue papers (3), that the 

ininH PartieS a !| 1 } 0u s h holding themselves 
jointly responsible for the entire rent of 

the holding to the zemindar, contributed 

n^d XT* °*K the rent and separately 
paid that to the zemindar though a re- 

empt was granted in the name of all (4) 

that the plaintiffs or their ancestors 

hypothecated such portions of the holding 

« recor , ded in their names, and 

thev m tllG i alle ® ed dispossession 

the\ sepaiately redeemed the property and 

obtained possession and, lastly \hat the 

defendants had disposessed them. 

lr . 16 . findl 1 I ?» s °f fact arrived at by the 

i? '? 1 ., Api . )ellate ff Court are admitted to be 
that the plaintiffs had failed to prove that 
Puranmashi had two wives, and further that 
no actual partition of the famUv property by 
metes and bounds had taken place. It was* 
therefore, contended by the learned Vakil 

trL th • appe n a ? ta that these findings not 
traversing all the findings of the Court of 

C ° Uld n0t be said to be such 
findings of fact as would throw their suit 

by 1 the that th f I )artiti °n considered 

b J. r be J , u . d f e was a legal partition of pro- 

by metes 1 C anri a3 t leal ] y Capable of Partition 
d> metes and bounds, and certainly an 

occupancy holding was not such property 

U ‘ whlch th yc could be a suit forparth 

reeoo-nivpH r v egular Petition which could be 

tenams H P r en f the landlord a °d the 
% He ’ therefore, submitted that I 

hir!l frame farther issues specifically on 
thereof 30 ''' tUle and give him reh ? ef 
The learned Vakil for the respondents 

does not admit that contention He su ‘ 
ports the decre 6 0 f the Court below on the 

plea that a suit for possession of a share 
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of a holding is not maintainable in the 
Civil Court by reason of s. 32 of the Agra 
Tenancy Act. In support of his contention 
he has cited the case of Achhey Lai v. 
Janki Prasad (1) and the case of Ashiq 
Husain v. Asghari Begarn (2). In the first 
case two points were decided, viz. :— 

(l) That a suit fora declaration even was 
not maintainable—that has been overruled 
by the Full Bench case of Najibulla v. 
Gulsher Khan (3)—and the second point was 
that in view of s. 32 of the Agra Tenancy 
Act, a suit for possession of a portion of an 
occupancy holding was not maintainable, 
which has so far not been questioned, and it 
is impossible to distinguish the facts of that 
case from that of the present case. 

With reference to the second case, al¬ 
though the facts are slightly different, I 
find that a Bench of this Court with refer¬ 
ence to the contention put forward said : 
“It may be that the intention of the Legis¬ 
lature was to forbid the institution of a suit 
for the division of a holding as against 
the landlord only, but the language used 
in the said sub-section is general and does 
not give effect to any such intention”. I am 
of opinion that this interpretation of s. 32 
is binding on me. 

The learned Vakil for the appellants con¬ 
tends that as a bar to s. 32 was not pleaded 
distinctly in the Courts below, the respond¬ 
ents ought not to be permitted to plead 
that bar now. Secondly that the present 
suit was not a suit for partition of a hold¬ 
ing, but was a suit for possession of cer¬ 
tain land of which the appellants had been 
illegally dispossessed, and in support of his 
contention he refers to the case of Kedar 
v. Deo Narain (4). He further con¬ 
tends that it is only when a person claims 
division of a holding and a division of land 
both together which would be binding on 
a landlord, that the Tenancy Act prohibits 
a suit. I am unable to accept his conten¬ 
tion. I feel bound by the rulings I have 
set out above. The case of Raghunath Kalwar 
v. Baladeen Kalwar (5) referred to by Mr. 
Ram Nama Prasad, has really no bearing. 

The result is that I dismiss this appeal 
with costs which will include fees on the 
higher scale. 

z. k. Appeal dismissed. 

(1) 20 A. 66; 3 A. L. J. 735; A. W. N. (1006) 274. 

(2) 30 A. 00; 4 A. L. J 800; A. W. N. (1908) 21. 

(3) 1 Iml. Cas. 501: 6 A. T, J. 343: 31 A. 348. 

M) 30 Ind. Gas. 80; 13 A. Tj. ,T. 910; 37 A. 656. 

(5) 7 Ind. Cas. 398; 33 A. 143; 7 A. L. J. 918. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1011 

of 1922. 

May 14, 1925. 

Present :—Mr. Justice Adami 
and Mr. Justice Kill want Sahay. 

Maharaja KESHO PRASAD SINGH 
BAHADUR— Plaintiff — Appellant 

versus 

LAKHNATH ROY and others — 
Defendants—Respondents. 

Bengal Tenancy Act (VIII of 1SS5), ss. 3 (4), 88 — 
Transfer of Property Act (IV of 1883), s. 105 — 
Thicadar, whether agent of landlord—-Splitting up of 
holdings — Apportionment of rent—Consent of thicadar 
— Landlord, whether bound. 

A thicadar is not the agent of the landlord within 
the meaning of s. 88 of the Bengal Tenancy Act. He 
holds under a lease and he collects the money for 
himself and not for the landlord. Tp- 22, col. 1.] 

Where, however, a thicadar gives his consent in 
good faith for the benefit of the estate, to a splitting 
up of the holding under him, the apportionment of 
rent upon the new holdings is binding upon the land¬ 
lord. [ibid.] 

Mahamad Nazirul Hussain v. Chuni Kamti, 38 Ind. 
Cas. 706; 2 P. L. J. 151; 1 P. L. W. 229, followed. 

Appeal from a decision of the District 
Judge, Shahabad, dated the 27th July 
1922, confirming that of the Munsif, Arrah, 
dated the Gth August 1921. 

Mr. N. N. Sinha , for the Appellant. 

Mr. Jagannath Prasad , for the Respond¬ 
ents. 

JUDGMENT. —The plaintiff in the 
suit out of which this second appeal arises 
sought to recover arrears of rent for the 
years 1324 to 1326 in respect of 31 bighas , 
1 katha , 2 dhurs of land at a jama of 
Rs. 77-14-9 inclusive of cesses. The defend¬ 
ants in their written statement urged that 
the area of 31 bighas odd had been split 
up into separate holdings of which the 
various defendants were in occupation at 
certain rates of rent. The defendants further 
pleaded that they had each of them paid 
the rent due by them to the landlord. 

It happened that in the year 1327 the 
plaintiff gave a thica lease of this holding to 
one Mr. Fox and it was during his thica 
that the area was split up into separate 
holdings. The plaintiff s claim was that he 
was not bound by the action of the thicadar 
in splitting up the holdings and was entitl¬ 
ed to recover a lump sum of rent from all 
the defendants jointly in respect of the 
whole 31 bighas. 

Both the lower Courts have rejected the 
plaintiff’s claim holding that he was bound 
by the action of the t/ucadar and that a joint 
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suit against all defendants could not l)e 
maintained. 

Mr. Nirsu Narain Singh puts forward tlie 
claim that s. 88 of the Bengal Tenancy Act 
applies, and frees the plaintiff from the 
obligation to stand by the splitting up 
brought about by the ihicadar. Mr. Nirsu 
Narain Singh, in ftct, contends that the 
thicadar was an agent within the meaning 
of s 88. It cannot, I think.be held that a 
th'cad nr is the agent of the landlord. He 
holds under a lease and he collects the 
money for himself and not for the landlord. 
Section 105 of the Transfer of Property Act 
defines a lease of an immovable property as 
a transfer of a right to enjoy such property, 
made for a certain time." As the lease¬ 
holder, the thicadar ,can hardly be described 
as an agent. Furthermore under cl (4) of s 3 

of the Bengal Tenancy Act the thicadar is a 
land lord. 

But in this case we are bound bv the 
decision of this Court in the case of Moha¬ 
mad Kazirul Hussain v. Chinn Kamti (l) 
where it was held that consent bv a thicadar 
given in good faith for the benefit of the 
estate to an alteration of the area of the 
holding under him and the apportionment 
of rent upon the new holdings is binding 
upon the landlord. In the present case tlie 
learned District Judge has found that there 
is no sign of any collusion between the 
ranjats and the thicadar or of any bad faith 
on the part of the thicadar. 

It is then contended by Mr. Nirsu Narain 
oingh that a money-decree should be granted 
against the defendants and lie refers us to 
the written statements where the defendants 
admit that they hold the split up holdings 
separately at certain rates of rent. He has 
not noticed, however, that the same state¬ 
ments put forward a plea of payment and 
undei the circumstances no decree of the 

character he desires would be passed in the 
present case. 

The appeal must be dismissed with costs. 

z • K * Appeal dismissed. 
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FITZ & CO., LD. 

ALLAHABAD HIGH COURT 

Civil Revision No. 20 or 1925. 

June 15. 1925. 

Present :—Mr. Justice Sulaiman. 
Sheikh HABIB BUX—Applicant 

versus 

SAMUEL b ITZ and Co. Ld.—Opposite 

Party. 

rjvil Procedure Cod* (Act V of 1008). s. 11 J, 0. 

* ,. V r - Partnership —Sole proprietor, death of 

-Heirs, whether form partners!, in-Su it in name of 

old partnership. miintainahility of - Document, proof 

of-letter revived I,?, post —Presumption- Revision— 

.\'h,',ss,on of inadmissible evidence—Irregularity or 
illegality. J 

Oidinarily when a Court acts on evidence which 
has not been proved or which is inadmissible, it 
does not act without jurisdiction. If it considers 
the question of the admissibility of a document and 
d^c,des e.ther that it is admissible or not admissible, 
tv.n e\en though the decision mav be wronjy the 

iiTJ"V* • J ot not . with material insularity or 

illegality in the exercise of its jurisdiction. It merely 

commits an error of law. Where, however the Court 

“If 1 '' , its the question of adtnis- 

si ilitj at all and acts on a document which lias not 

been proved or which is not admissible without 

U ‘ e “ eanlns ° f 

Shields v Wilkinson. 9 A. 39S; A. W. N. 11887) 44* 
i , lnd De . c - h’- s.) 701 and Chenbasapa v Lakshman 

“edTo™' 18 n 3r,9; 9 M <*•)»'. 

Ordinarily a document is not proved bv a mere 
e.r parte affidavit, when the person try in" to prove it 

coL S 2J 0t 9ubmit hi, «self to cross-examination, [p. 23, 

M hen a letter is duly posted there mav be a nre- 

course “o/blisi 11 rMC, , ,ed l, ', c i > d ' lr '‘ssee in the ordinary 
couioe of business but the mere fact that a letter 

sumption thS e it ed thr ? ugh ll , ie po9t raises no Pre¬ 
sumption that it was despatched bv the person on 

coin.] ^ f lt purports to have been written, [p. 24, 
inheritVi 1 ^* pro P rietor v of » S™ dies his heirs 
B £r? ;li ' - - not 

r &>"£*r ‘™re ItlM 
,i f ress °r implied agreement between the heir«« 
th it the old firm should b° continual mi- lieir9 

- r id- F — t — d Wh- 

new (1 rm Ce uTlesTTf^TTh P«“Li of IK 

tte-iHS P h P? 

rssw rr > F- d ssrs. ta* 

That rule appHes onh- wheTe m K " f the ? ld firm - 

;vil revision from an order of the Die* 
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trict Judge, Jhansi, dated the 15th of 


December 1924. 

Mr. Baleshwari Prasad , for the Appli¬ 
cant. 

Mr. 77. S Bajrni, for the Opposite Party. 
JUDGMENT. —This is a civil revision 
from an order passed by the District Judge 
of Jhansi allowing an appeal in an execu¬ 
tion matter and disallowing the judgment- 
debtor’s objection. 

The first point raised is that no appeal 
lay to the District Judge. This contention, 
in my opinion, has no force whatsoever. It 
is not. disputed that the decree has been 
transferred for execution from the Bombay 
High Court to the Court at Jhansi. This 
was presumably under s. 39 of the C. P. C. 
An order passed by the Subordinate Judge 
in execution is not an order passed by a 
Court of Small Causes from which no 
appeal lies. A first appeal from his order 
clearly lay to the District Judge, vide the 
case of Atwari v. Maiku (1). Of course the 
decree having been passed by a Presidencv 
Court of Small Causes in a case of Small 
Cause Court nature no second appeal lies 
even in the execution proceedings. 

The next point urged is that the learned 
Judge has acted upon evidence which was 
neither formally proved nor admissible in 
evidence. The objection of the respondent 
is that assuming that this contention is 
correct no civil revision lies. Ordinarily 
when a Court acts on evidence which has not 
been proved or which is inadmissible in 
evidence, it doss not act without jurisdic¬ 
tion. Furthermore, if a Court considers 
the question of the admissibility of a docu¬ 
ment and decides either that it is admis- 
sible'or not admissible then even though the 
decision may be wrong, the Court does not 
act with material irregularity or illegality. 
It merely commits an error of law. But 
on the other hand if the Court does not 
apply its mind to the question of the 
admissibility at all and acts on a document, 
which has not been proved or which is not 
admissible without considering whether or 
not it is admissible it acts with material 
irregularity or illegality in exercising its 
jurisdiction. In the case of Shields v. Wiil- 
hinson (2) it was laid down that to pass a 
a decree where there was no evidence at all 
to support it was an illegality. I may also 

m 1 Iul. C.-is. 553; 5 A. Tj. J. 612; A. W. N. (1903) 
251; 31 A. 1 

(2) 9 A. 398; A. W. N. (1887) 44; 5 Ind. Doc. (x. s.) 

7-01, 


refer to the case of Chenbasapa v. Lakshman 
Rnmchandra (3). 

In the present case the learned Subordi¬ 
nate Judge had found that on the date 
when the original suit was instituted the 
sole proprietor Rahim Balchsh was dead. 
He further found that the concern which 
Rahim Bnkhsh was carrying on ceased to 
exist, at his death and that the heirs did not 
continue the old concern but started new 
concerns of their own though they adopted 
the same fictitious name (S. Johnson & Co.) 
which their father had assumed. He ac¬ 
cord inglv held that the decree obtained 
against Johnson & Co. was a decree against 
a dead person and was a nullity. 

The learned Judge apparently felt the 
same difficulty as to the identity of the 
judgment-debtors but he considered that 
that, difficulty was removed by a letter dated 
the 3rd of August. 1922. The learned Judge 
commented on the omission of the First 
Court in neither admitting nor rejecting 
nor referring to it in its judgment. This 
apparently is the sole evidence in support 
of the identity of the judgment-debtors. 
The letter in question was not admitted by 
the judgment-debtors nor was it marked as 
an exhibit by the Court of first instance. 
No witness was produced in Court to prove 
its genuineness. When the appellant Habib 
Bakhsh was being cross-examined this 
letter was not put to him and he was not 
questioned about it all. The letter had been 
originally filed along with an affidavit dated 
the^llth of June 1924 but the entire state¬ 
ment in the affidavit with regard to this 
letter was that it was “the original received 
from the firm against which we seek t.o 
execute the decree.” 

Now, ordinarily documents are not proved 
by mere ex parte affidavits when the person 
trying to prove them does not submit him¬ 
self to cross-examination. Of course under 
special circumstances affidavits under 
O. XIX may be allowed to be read in 
evidence, buteven then if the oppositelparty 
bona jide desires the attendance of the wit¬ 
ness for cross-examination he has to appear. 
But under r. 3 affidavits have to be confined 
to such facts as the deponent is able of 
his own knowledge to prove. The affidavit 
in question did not even state that the 
statements made therein were true accord¬ 
ing to the personal knowledge of the depo¬ 
nent; in fact the affidavit is not in strict ac- 

(3) 18 B. 369; 9 Ind. Dec. (n, 8.) 754, . 
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cordance with the rules added by this Court 
to 6.-XIX. The letter accordingly had not 
been formally proved. 

It is also doubtful how far the mere proof 
that such a letter was received by the ad¬ 
dressee justifies a presumption that it is 
genuine. When a letter is duly posted 
there may be a presumption that it reaches 
the addressee in the ordinary course of busi¬ 
ness. But the mere fact that a letter has 
been received through post raises no pre¬ 
sumption that it was despatched by the 
person on whose behalf it purports to have 
been written. If however it were proved 
that a previous letter was sent by the 
decree-holders’ firm through post to the 
judgment-debtor and a reply thereto was 
duly received by the firm through post pur¬ 
porting to come from judgment-debtor 
the Court may under certain circumstances 
presume that it was a reply despatched on 
behalf of the judgment-debtor though not 
necessarily in his own handwriting. But 
here unfortunately the affidavit did not 
even mention that this letter was received 
in reply to any previous letter sent to the 
defendant firm. 

I am, therefore, of opinion that there has 
been a material irregularity in the exercise 
of the jurisdiction inasmuch as the learned 
Judge without considering the question of 
admissibility has acted on this letter which 
had not been formally proved and which 
without further evidence would not have 
been admissible as a written acknowledg¬ 
ment of the judgment-debtors. If the 
learned Judge were satisfied that in con¬ 
sequence of some misunderstanding or 
otherwise there was sufficient cause for 
allowing fresh evidence to be produced he 
would have perfect jurisdiction to so order. 

As I have to send the case back it is 
desirable to clear up one more point about 
which there may be some misapprehension. 
When the sole proprietor of a firm dies his 
heirs certainly inherit the stock-in-trade 
the outstanding dues and even the Good¬ 
will, but such heirs do not ipso facto be¬ 
come partners of the firm. When there 
was a sole proprietor there was no question 
of a partnership which must be between 
more than one person. On the death of the 
sole proprietor his heirs do not automati¬ 
cally become partners of the old firm but 
merely heirs to the assets of the deceased 
Before a partnership can come into exist¬ 
ence there must be an express or implied 
agreement between the heirs that the old firm 
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should be continued. This agreement might 
be inferred from the fact that the firm was 
allowed to carry on business even after the 
death of the sole proprietor. But in the 
absence of any such evidence it would not 
be just to presume that the heirs of the 
deceased proprietor became partners of the 
new firm. Unless after the death of the 
sole proprietor the firm carries on business 
which justifies a presumption that his heirs 
are its partners a suit cannot be instituted 
under O. XXX, r. 10 in the old name of the 
firm. That rule will only apply when busi¬ 
ness is being carried on at the time when 
the suit is instituted. If business is not 
being carried on in that name at the time 
of the suit and the business has ceased to 
exist then all persons who are interested in 
the assets ought to be impleaded. 

I accordingly allow this revision and sett¬ 
ing aside the order of the lower Appellate 
Court send the case back to that Court for 
disposal according to law. Costs will abide 
the event. 

z. k. Order set aside, 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1130 

of 1924. 

February 19, 1925. 

Present: —Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Mukerji. 

NANDALAL ROY CHOIJDHURY 

AND ANOTHER—PLAINTIFFS—APPELLANTS 

VC VSHS 

MUKUNDALAL DE—Defendant— 

Respondent. 

Civil Procedure Code (Act V of 1008), O. XLI, r. 33 
—Appellate Court, powers '■>/—Ends of justice. 

Although the terms of O. XLI, r. 33, C. P. C., are 
very wide and confer on an Appellate Court wide 
powers for the purpose of making such decree or 
order as the exigencies of the case may require, 
still the powers should ordinarily be limited to those 
cases where as a result of the Appellate Court’s 
interference with a decree in favour of the appellant, 
a further interference is required in order to adjust 
the rights of the parties in accordance with justice, 
equity and good conscience, or where, but for recourse 
to those powers, the ends of justice would be defeated, 
[p. 26, col. 2.] 

Ganga Dhar Muradi v. Banabashi Padihari,, 24 Ind. 
Cas. 20S; 22 C. L. J. 390 and Shib Chandra Kar r. 
Dulcken, 48 Ind. Cas. 78; 28 C. L. J. 123, relied on. 

Appeal against a decree of the District 
Judge. Bnkargnnj. dated the 8th of Feb¬ 
ruary 1924, modifying that of the Subor- 
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dinate Judge, Second Court of that Dis¬ 
trict, dated the 26th of September 1923. 

Messrs. Kunjilal , Her umbo Chandra 
Guha and Babu Prakash Chandra Pakrasi , 
for the Appellants. 

Babu Suresh Chandra Talukdar. for the 
Respondent. 

JUDGMENT. 

Mukerji, J. — Phis appeal arises out 
of a suit for accounts instituted by the 
plaintiffs against the defendant who, it is 
alleged, was their manager, Muktear and 
Pleader at various times. A preliminary 
decree was passed by the Subordinate 
Judge of Backarganj who gave in that 
decree certain directions to a Commis¬ 
sioner to be appointed in order to ascertain 
the liabilities of the defendant. Those 
directions were to a certain extent modi¬ 
fied by the learned District Judge on an 
appeal preferred from the said prelimi¬ 
nary decree by the plaintiffs. There was 
another suit instituted bv the defendant 
against the plaintiffs for certain sums of 
money alleged to have been due to him 
With that suit we are not concerned in 
the present appeal. Tiie appellants’ ob¬ 
jections in this appeal are two in number. 
The first objection relates to the directions 
which were given by the learned District 
Judge in connection with issue No. 6 in 
the suit. The issue runs in these words 
“Are the plaintiffs entitled to the papers 
mentioned in schedule < ja to the plaint 
or any price thereof? ’’ The papers in ques¬ 
tion were certain registers of suits, execu¬ 
tion cases and establishment charges, 
certain copies of judgments and decrees, 
accounts for various periods, bills and 
vouchers and receipts for the payment of 
Government revenue. The defendant’s 
case was that so far as the accounts were 
concerned they had already been furnish¬ 
ed, that the bills were not in his pos¬ 
session and that the receipts had already 
been made over by him to the plaintiffs; 
and in short that he was not liable to 
make over any of these papers to the 
plaintiffs. The learned District Judge in 
his judgment states that these papers 
may be classified under two heads; firstly, 
papers which are alleged to be necessary 
for the settlement of accounts in the pre¬ 
sent suit, and secondly, papers which 
would be required by the zemindars for 
the future management of the estate. So 
far a* the first kin 1 of pipers is concerned 
the learned District Judge was of opinion 


that upon the materials on the record it 
was not possible for him to say whether 
the defendant had submit ted all f he neces¬ 
sary accounts hut he did not think it no- 
* 

cessaiv to decide the point as it would be 
duty of the Commissioner to go into the 
matter and to decide against the defend¬ 
ant, where the latter had not produced 
accounts and vouchers in support of his 
claims. As for the second class of papers 
the learned Judge was not satisfied with 
the defendant's answer and he directed the 
defendant, to submit all papers in his pos¬ 
session and all information that he could 
before the Commissioner, and he asked 
the Commissioner to state in his report 
whether what has been submitted is ade¬ 
quate and also whether the defendant 
should not be ordered to pay money com¬ 
pensation to the plaint ill's for what lias 
not been supplied. After the report has 
been submitted by the Commissioner, the 

matter will necessarily be considered bv 

• *» 

tliis Court. On behalf of the appellants 
it is urged that the learned District 
Judge instead of directing the Commis¬ 
sioner to come to his decision on these 
points should have decided the matter 
himself. It will appear that the learned 
District Judge, upon the materials on the 
record, was unable to come to any deci¬ 
sion; but he thought it necessary that 
there should be an investigation by a Com¬ 
missioner who would submit his report 
before .the Court finally decides the ques¬ 
tion. In our opinion there can be no ob¬ 
jection to this. We are of opinion that 
there is no substance in this contention. 

The next objection relates to the decision 
of issue No. 4 in the suit. That issue 
related to the liabilities of the defendant 
to submit his accounts from Asar 1324 
to Aswin 1325. The learned Subordinate 
Judge decided as regards this issue, that 
the plaintiffs were entitled to a decree for 
accounts for this period. The learned 
District Judge has varied the direction of 
the Subordinate Judge and has held that 
the accounts from Asar 1324 till Aswin 
1325 will be taken as being fully adjusted 
except as regards the item of Rs. 300 which 
does not appfltt to have been entered in 
the accounts and the learned District 
Judge has directed in his order that the 
Commissioner will have nothing to do 
with the accounts of this period except to 
consider the admissibility of this sum of 
Rs. 300. It is urged on behalf of the appel- 
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lants that the learned District Judge was 
wrong in treating the accounts as having 
heen fnllv adjusted except as regards the 
sum of Us .‘100 and that lie was not com¬ 
petent to varv the decision of the Sub¬ 
ordinate Judge in this respect inasmuch 
ns there was uo appeal or cross-apped be¬ 
fore him on behal f of the defendant. With 
regard to this matter the findings of the 
Subordinate Judge are not very clear and 
in fa-d on a close examination of bis 
findings il will appear that they cannot 
v.w easily reconciled. On the whole, how¬ 
ever. it seems to us that whal the Sub¬ 
ordinate Judge found was this; that al¬ 
lhough the plainti Js examined tlm accounts 
for this period and did not object to the 
items contained therein there was only a 
pirtial adjustment of accounts and there 
wis no final adjustment thereof. The 
learned Subordinate Judge was of opinion 
that until the amounts were finally ad¬ 
justed the plaint i ITs were entitled to object 
to the accounts and to say that 
they were not. correct. In that, view of 
the matter he give directions to the effect 
that the accounts for this period should 
not be held as having been final I v ad j list¬ 
ed and that, therefore, they should be 
taken. Tn our opinion there is no good 
reason for dissenting from the view taken 
by th° learned Subordinate Judge in this 
respect; and upon the circumstances dis¬ 
closed in his judgment p cannot reason¬ 
ably be held that the accounts for this 
period were finally adjusted as between 
the parties in such a way that they may 
not. be re-opened. In our opinion, the 
learned District Judge was not right in 
taking a different view. A contention was 
put forward on behalf of the appellants 
as to the jurisdiction of the learned Dis¬ 
trict, Judge to deni with this matter in¬ 
asmuch as there was no appeal or cross¬ 
appeal before him on behalf of the de¬ 
fendant. As an answer to this contention 
the respondent relied upon the provisions 
of O. XLT,r. .33 of the C. P. C. as justifv- 
ing the position that the learned District 
Judge had jurisdiction to modify a tleci- 
soin in this respect although there was 
no cross-appeal and reference was made 
to the case of Tricomdas Coover ji Bhoja v. 
Gopinathji Thakur (1) and to the case of 


fl) 39 lad. Oas. 153; 44 T. A. 65 at p 71 1 P L 
262; 15 A. L J. 217; 25 C. L. J. 279; 32 M* L j 35 
JlaiLT^* 1 O. W. N. 577; 0917) M. \V. X 36 
5-L. W.6U; 19 Bom, L. R. 430; 41 C. 759 (P. C.>. 
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Tarini Charan Sarkar v. Bishun Chanel (2). 

Now the facts of both these cases are widely 

different from those of the present case, 

and the observations of their Lordships 

of the Judicial Committee can hardlv he 

• 

taken to mean that the provisions of O. XLI, 
r. 33, would apply to a case like the one 
before us. Although it cannot, be gainsaid 
that the ‘terms of O. XLI, r. 33 are very 
wide and that they do confer on an Appel¬ 
late Court wide powers for the purposes 
of making such decree or order as the 
exigencies of the case or ends of justice 
may require, still, as has been held by 
this Court in the case otGancja Dhar Muradi 
v. Banabashi Padihari (3), ordinarily the 
cowers contained in r. 33. O. XLI should be 
united to those ca«es where as a result of 
the Appellate Court’s interference with a 
decree in favour of the appellant, a further 
interference is required in order to adjust 
the rights of the parties in accordance with 
justice, equity and good conscience It 
h is also heen laid down by Mookerji, J., in 
the case of Shih Chandra Kar v. Dulcken 
(D, on a review of the cases on the point 
that the provisions of this rule should 
be cautiously applied and should only be 
applied to cases where, hut for recourse 

to it, the ends of justice would be defeated. 
In our opinion, this is not a case in which 
the District Judge was justified in resort¬ 
ing to the provisions of O. XLI, r. 33 for 
the purposes of varying the. decision of 
the Subordinate Judge in this respect. 
This contention put forward on behalf of 
the appellants, therefore, succeeds. The 
appeal, therefore, succeeds in part. The 
decision of the learned District Judge in 
so far as it relates to issue No. 4 of the 
suit is set aside and the decision of the 
Subordinate Judge with regard to that 
issue is restored. The rest of the decision 
of the learned District Judge will stand. 

Laeh party will bear its own costs in this 
appeal. 

The cross-objection is not pressed and 
is dismissed. 


Greaves, J.— T agree. 

N * H - Appeal allowed in part. 

i ( t 22 C W N 505 P- 5H. 23 M. 

Ip.WlV , - ;n5; 27 C - U J * 303; 34 M. L. J. 

5o : 9in L V 2 .! 9: -1, 6A ' L - J- 271; (1918; M W. N. 

29.>; 20 Bom L R. 553 (P. C.), 

(3: 21 In ( ]. Cae. 208; 22 C. L. J. 390 
(b I s Iwl. Cas. 78; 28 C. L. J. 123. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 82 of 1922. 

April 22, 1925. 

' Present :—Sir Grimwood Hears, Kt., 

Chief Jiistiee, and Hr. Justice Mukerji. 

Firm SWARATH RAH-RAH SARAN 
—Plaintiffs—Appellants 

VC7*S US 

Seth RAM BALLABH and others — 
Defendants—Respondents. 

Evidence Act (I of 1872), s. 6-5—Secondary evidence, 
when a dm issiblc —5 pcc ific pc rform a n ce — } / i nor — 
Contract entered into by guardian, whether can be 
enforced. 

Secondary evidence of the contents of a document 
cannot be admitted until steps are taken to justify 
the admission of such evidence under s. 05 of the 
Evidence Act. |p. 28, col. 1.] 

A guardian has no power to make a contract in the 
name of his ward so as to impose a personal liability 
upon the ward. fp. 30, col. 2.) 

A decree cannot be passed against a minor or his 
estate on a contract entered into on his behalf by his 
guardian for his benefit, [p. 31, col. 1.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, Agra, dated the 19th 
August. 1921. 

Mr. B. E. O'Conor and Dr. K. N. Katju y 
for the Appellants. 

Sir Tej Bahadur Sapru , Dr S. X. Sen , 
Messrs. B. Mai lick , Gulzari Lai , G. Agar- 
wala and Baleshwari Prasad , for the Re¬ 
spondents. 

JUDGMENT.— The facts of this case 
will be better understood by a reference to 
the following pedigree: — 

HIRA LAL 


( 


Chuni Lai 


Ram Kumar 


Ram Copal 


Nandan Lai. 


( 


Ram Ram Bilas, 
Ballabh, (defendant 
(defendant No. 2.) 
No. 1.) 


Ram 

Niwas 


Hem raj 


Sons. 




r 


Bal Mnkand 


Hansraj 


Qanga Baksh 


Vithal Das, 
(defendant 
No 3.) 


I 


1 

Xanik Ohand, 
(defendant 
No. 4.) 


This is the appeal of the plaintiffs from 
ft decision of the Subordinate Judge of 


Agra in a suit for specific performance 
The learned Subordinate Judge decided 
for reasons which we shall discuss th.il 
the plaint ill's were not emit led to iho 
relief claimed by them. The plaintiiT him 
is known as Swarath Ram Ram Sarsin m.d 
Sital Prasad is one of the owners of that 
linn. For many years they had occupied 
as tenants a godown at Agra. The land¬ 
lords were the defendants. The defend¬ 
ants in the year PU3 mortgaged this 
godown together with other properties to 
Nemi Chanel for the sum of Rs. 90.000 
carrying interest at the rate of (> per cent, 
per annum. On the 11th of April 1911 it 
appears that the defendant firm him! a 
notice to the plaintiffs enhancing their 

rent from Its. -100 to Rs. 750 a year. On 

* 

the 13*h of January 1917 there was a 
partition. The principal parties to that 
partition were the sons of Bal Mnkand, 
Ram Kumar and Ram Gopal. The t*ITi ct 
of the partition was that Nandan Lai, the 
son of Ram Kumar, was bought out and 
thereafter the son of Bal Mukand, Ganga 
Baksh and the sons of Ram Gopal each 
had a half share in the business which, 
we have been told, was that of commission 
agents, that is to sty presumably at the 
end of each financial year the profits of 
the business would be equally divided 
between the sons of Rain Gopal and the. 
son of Bal Mukand. In April 1917, and 
probably towards the end of that month, 
there was a conversation between Hfal 
Prasad, Ram Ballabh and Nemi ( hand 
as regards the purchase of I lie go- 
down by the plniutilT.s. There was some 
conversation as regards the price ranging 
Twiind Rs. 11,300, but eventually on the 
suggestion of Nemi Chund, Sital Riasad 
expressed his willingness to give Rs. 128 00 
for the property. Ram Ballabh seems to 
have acquiesced in this as being a reason¬ 
able offer and one which lie himself would 
have accepted had the decision rested 
entirely with him and lie staled that he 
would return to Sambhar and discuss it 
with the other people who were interested 
in t lie property. At this date there is 
reason to believe that Ganga Baksh was 
alive. He was undoubtedly dead on the 
27th of May. According to the evidence 
no message came from Sambl.ar as to the 
offer and about the lMh of May Ralan 
Lai. the muniboi the plaintiff linn went 
to Sambhar and had an interview with Ram 
Ballabh. The question whether lie evep 
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went there has been disputed and it has 
been pointed out that in this firm one 
would except to find a record of his ex¬ 
penses, whereas it is admitted that no 
record exists. Tiie answer is, according 
to the evidence, that Sitai Prasad paid the 
sum of Rs. 10, 12 or 15 which was said to 
be the cost of the iournev from Agra to 
Sambhar and back, out of his own pocket. 
We think he must have gone and on his 
return he said that there had been an 
agreement by all the interested parties. 
The next matter is one of importance. It is 
said that on the 20th of May Ram Ballabh 
wrote a letter to Nemi Chand addressed to 
Ajmere. At that date apparently Nemi 
Chand was in Agra. He was at all events 
in Agra on the 22nd of May and on the 
22nd of May he sent for Sitai Prasad who, 
with Ratan Lai, went to see him. He is 
stated to have shown the original letter 
of Ram Ballabh to Sitai Prasad and Ratan 
Lai and Ratan Lai is said to have taken a 
copy. Before reading the letter we might 
just mention here that, in our opinion, the 
copy of the letter which was preferred to 
the Court and which was received in evi¬ 
dence ought not to have been received 
for the reason that the preliminary steps 
were not taken which would have made 
that document evidence. Nemi Chand 
having died the presumption would be 
that the letter was in the possession of 
Tikam Chand, his son and successor to 
the business, and a notice ought, undoub¬ 
tedly, to have been sent to Tikam Chand 
to produce that document. If Tikam 
Chand had then said that it was not in 
his possession then, if it was likely that 
it was in the possession of anyone else, 
another notice should have been sent to 
that person. Indeed it was suggested that 
the letter had passed into the possession 
of a man named Ram Kumar who was said 
to be such a long way away from the Court 
at a place called Hoshangabad. No matter 
whether he was there or not the rules of 
the Court must be obeyed and before the 
Judge could have received this copy in 
evidence he ought to have been satisfied 
that the preliminary steps had been taken 
both as regards Tikam Chand and Ram 
Kumar to find out the whereabouts of that 
original document. However, the case 
proceeded and the Court accepted the letter 
and we also now accept it as a true copy 
of a document which did arrive at Agra 
on the 22nd of May 1917 and did come from 


Ram Ballabh. That letter shows that the 
writer expected that the munib of the 
plaintiffs was very likely to have come to 
Nemi Chand in respect of the sugar go- 
down and the letter further says that the 
muaio has also seen him. That does sup¬ 
port Ratan Lai in his statement that he 
had in fact gone to Sambhar. “Please send 
for him and get earnest money in respect 
of Rs. 12,000 deposited. Please bring him 
round politely. Now that, undoubtedlj r , 
meant that Ram Ballabh did not want to 
lo.>e a purchaser at Rs. 12,000 and he wanted 
Nemi (_ hand, who is a man of considerable 
social position at Agra, to deal carefully 
and prudently with the munib and arrange 
the contract. There is the sum of Rs. 12,000 
mentioned and it had already been a 
matter of assent by Nemi Chand that if 
this money were paid he would reduce the 
principal sum under the mortgage to 
Rs. 78,000 with a corresponding reduction 
of interest and inasmuch as the defendants 
were receiving Rs. 100 only as rent and 
were paying Rs. 720 per annum as interest 
it was obviously to their interest to get 
this matter carried through without delay 
and it was good business to sell the go- 
down. Sitai Prasad says that he assented 
to the terms of this letter and that in fact 
he gave Nemi Chand a document in writ¬ 
ing setting out all the particluars. Again 
no step was taken by the plaintiffs to get 
that document and there is no evidence 
befoie this Court as to its contents. But we 
do know that on that day Nemi Chand 
mentioned Rs. 200 as the necessary earnest 
money and on that day the Rs. 200 was 
paid into the account of Nemi Chand. On 

rXhIi °k, lAIay 1917 the Firm of Seth 
Kam Ballabh executed a power-of-attorney 

to two people one Tara Chand and the 

other Kewat Chand. On the 14th of July 

lJi< a stamp-vendor at Agra sold a 


ion OU1U cl 

*:*■ , . sta mp to a man whose name he 

Lal Ch , as > T e 'T al ? hand - munib 07 Hira 

Chbd ' 1 h 1 lt ls said that Kewal 
Chand came down to Agra on this very 

the Tfth T t 7 as V iere round and about 

IkramH f Ke f ale ‘ d ? ed "’as prepared by 
KptTi ni U3ai , n t 1 hat u "’as submitted to 
p,® U 1 Chand ; that the parties went to a 
Pleader named Baldeo Sahai. Basdeo Sahai 
thought it better to re-drafc the whole 
“f„ n . “ en - Kewal Chand took that docu- 
with Bnl'rP 'A 11 , 1 . him. At this interview 

"ith Basdeo Sahai, and possibly before the 
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the name of Hansraj was mentioned. He, 
it will be seen, is the son of Clninni Lai 
and Sital Prasad was anxious that llans- 
raj should be one of the executants of 
the sale-deed. Ivewal Chand opposed it and 
said that it was not necessary because 
Hansraj had become bankrupt in Bombay 
some time before and had ceased to have 
any interest in the business. Sital Prasad 
was clearly not satisfied with this and in¬ 
stituted enquiries, and those enquiries 
according to Ratan Lai took 1 > to two months 
and according to Sital Prasad live to six 
• . e it was ascertained that Hans- 

raj had been adjudicated bankrupt. Later 
we shall show that there is a curious cir¬ 
cumstance in connection with this because 
we have not Jjeen able to discover on the 
record Lx. I\ , mentioned in the evidence 
of Sital Prasad. The conclusive document 
which shows that Hansraj did become bank¬ 
rupt is under the seal of the Bombay High 
Court. The date when the document was 
obtained from Bombay is the 30tli of Sep¬ 
tember 1918 and it evidences Hansraj\s 
bankruptcy in 1914. On the 29th of July 
1917 the defendants wrote a letter to the 
plaintiffs. It is a document which has given 
us cause for a certain amount of doubt as 
to whether Kewal Chand was in fact in 
Agra at the time when the stamp of 
Rs. 120 was purchased because the whole 
tone of the letter is that of a man who has 
never seen the text of any draft, who is 
anxious to get the matter through and who 
is prepared to send Kewal Chand after 
the receipt of it. But at all events what¬ 
ever may be the real truth about it whe¬ 
ther Kewal Chand came to Agra or not, 
this letter of the 29th of July 1917 asks the 
plaintiffs not to make a delay. From that 
date, viz., the 29th of July 1917 there is an 
unbroken silence for a year. It is said that 
during that period the plaintiffs were 
verbally urging the defendants to complete, 
but the evidence is very slender on that 

and in any circumstance a plaintiff seeking 
specific performance must show a great deal 
more than verbal request week after week 

™2 nth aft er month to complete. The 
P aintiffs must force the defendants either 

■^Li C0I i ete . or t0 re Pudiate. There is no 
explanation of how it happened that 

Lp tKof r? °f ,(?urref b but it may very well 
thp r«r ^ as ^jeo Bahai, at the interview when 

to RitlT 6 ^ ^ ansra j came up, pointed out 
bankn.r^ PlaS * a(i thafc the mere fact of a 

b nKiuptoy of a member of the firm did 
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not make that member walk out of the 
Jinn, but merely substituted his trustee in 
bankruptcy for him and that if in fact 
Hunsiaj had any property in this business 
that was ol value, the trustee in Bankrupt¬ 
cy could come in and could claim it. 
1 hat may have been one of the circum¬ 
stances that disposed tlie plaintiff's to h< si- 
tate as to whether this contract was woitli 
carrying through. On the 2Gth of August 
1918 the defendants wrote a letter to the 
plaintiffs asking lor an account relating to 
the goclown which is rented bv them. It 
is very curious that there is no reference 
whatever to be found in this letter to the 
fact that they had through the agency of 
Xemi Chand entered into a firm contract 
of the sale of the godown for Rs. 12,000 
and the letter is the ordinary letter which 
one would expect from people who had 
stood to each other in the relationship of 
landlord and tenant. For the moment we 
pass over a very material date to mention 
that on the 5th of September 1918 an 
account was sent by the plaintiffs in which 
they included the sum of Rs. 200 which 
had been paid as earnest money and the 
further sum of Rs. 120 which had been 
spent in the purchase of the stamp paper. 
The explanation of that may possibly be 
that a mu nib was told to make out the 
account as it stood between the parties 
and he merely took a copy of the ledger 
exactly as it was and that there was in 
that ledger no separate rent account and 
no separate purchase account. An import¬ 
ant date to which we have to refer is the 
30th of August 1918. At page 93 of the 
record will be found a letter of the most 
definite repudiation. It shows that there 
had been a registered letter sent by the 
plaintiffs after the 12 months of ‘unex¬ 
plained silence. That registered letter, 
we are told, was a notice directed to the 
defendants to complete the contract. We 
think there is no doubt that by this time 
the plaintiff firm had come to know that the 

defendants second party on the record_ 

Sarju Prasad and others—had begun the 
negotiation for the purchase of this godown. 
The letter of repudiation written on behalf 
of the firm by a Pleader says “I neither 
sold any house to you, nor took any earnest 
money.” It makes a reference to the fact 
that the rent should be Rs. 750 and again 
asks for an account. Notwithstanding that 
most plain assertion by the defendants 
that there was no contract and never ha<j 
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' l.cen one the plaintiffs wait ten mure 
months before they commence tlie action 
an-l in tact, send the account of September 
5th. In the interval they send notices to 
various people who are connected with 
Sarju Prasad and others, the defendants 
second partv telling them that they (the 
plaintiffs) have entered into a contract for 
purchase of the godown and warning them 
not 1o buy over tlieir head. On the -3rd of 
March 15)19 the defendants first party sold 
the godown to the defendants second party 
for the sum of R-. 14,250. On the 14th of 
June 1915) this suit was instituted. 

The first question that one has to con¬ 
sider is what was the effect of the death of 
Ganga Raksh at a time when beyond ques¬ 
tion the proceedings were in the negotia¬ 
tion stage only. From the time of the 
partition, which had taken place some 
four months before, the business presum¬ 
ably had been carried on jointly by Ram 
Ballabh and Ram Bilas on the one side 
and Ganga Bakhsli on the other. When 
Ganga Bakhsli died it did not seem to 
occur to any of these contracting parties 
that by operation of law the partnership 
had come to an end and that there would 
have to be a re-constitution of the part¬ 
nership before any sale of this character 
could be carried through, nor apparently 
did it occur to the parties that Musammat 
'Godaveri, the mother of Vithal Das and 
Nanik Chand who were boys of tender 
age, was the legal guardian of those minors. 
At its highest the case is that Ram Ballabh 
has been spoken of in this Court as the 
de facto manager of the business and dc facto 
guardian of the minors. The fact is that 
there was in law no partnership business 
and Ram Ballabh had not behind him any 
record of past management of the business 
as it stood at and after the death of Gauga 
Bakhsh. There is no evidence given to us 
to show that there was any re-cunstitution 
of the business and no evidence given to 
show that Musammat Godaveri requested 
Ram Ballabh to look after the interest of 
the minors or that they had been incorporat¬ 
ed into the firm. We are of opinion that 
in law Ram Ballabh had no authority to 
act on behalf of these minors. If, however, 
he had, then it appears to us that the 
plaintiffs are met by the difficulty which 
has been pointed out in Waghela Rajsanji 
v. Sheikh Masludin (1), viz., that Ram Ballabh 

‘ ( 1 ) 11 B. 551; 14 I. A. SO; 11 lad. Jur. 315; 5 Sar. P. C. 

. J. 16; 6 Ind. Dec. (N. s.) 364 (P. 0.). 


was purporting to bind the minors by a 
personal obligation. In this case the mother 
and guardian of a minor conveyed certain 
villages which were part of a taluqdari 
estate in liquidation of debts which were 
chargeable upon the estate and, stating 
that those villages were rent free, cove¬ 
nanted that if tlie villages should be assess¬ 
ed to Government revenue she, the guar¬ 
dian, and her minor son, the ward, would 
be liable to pay to the purchaser the amount 
of >urh Government Revenue. The liability 
was also charged upon other parts of the 
minor’s estate. In fact, later those villages 
were declared assessable to revenue and tlie 
question then arose as to whether the minor 
(rollId be made liable to re-pay the amount 
which the purchaser of the village had 
been called upon to pay. The important 
passage is to be found at page 501* and their 
Lordships of the Privy Council slated 
that it was conceded that there was not 
in Indian law any rule which gives a 
guardian and manager greater power to 
bind tin* infant ward by a personal covenant 
than exists in English Law. They continue 
that they are not aware of any law in 
which tlie guardian has such a power, 
nor do they see why it should be so in 
India. They stated that it would be a very 
improper thing to allow the guardian to 
make a covenant in the name of his ward 
so as to impose a personal liability upon 
the ward and they held that in this case 
the guardian exceeded her powers so far 
as she purported to bind her ward and that 
so far as thesuit wasfoundedon the personal 
liability of the taluqdar , it must fail. The 
emphasis there is laid upon personal liability 
and it is to be noted that in this suit for 
specific performance the personal liability 
of the minors is sought to be enforced 
against him. We have also had called to 
our notice the case of Mir Sarwarjan v. 
Fakh ruddin Mahomed (2) in which Lord 
Macnaghten in the Privy Council laid it 
down that neither the manager of a minor’s 
estate nor the guardian of a minor is 
competent to bind the minor or the minor’s 
estate by a contract for the purchase of 
immoveable property. The reason which 
their Lordships gave was that the minor 
not being bound by the contract there was 
no mutuality and even though the minor 

(2) 13 Ind. Cas. 331; 39 C. 232; 21 M. L. J. 1156; 16 
C. W. N. 74; (1912) M. W. N. 22; 9 A. JL. J. 33; 15 C. L. 
J. 69; 14 Bom. L. R. 5; 39 I. A. 1; 11 M. L. T . S (P. C.). 

’Page of 11 B.—lEd.] 
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in. that case had reached his majority he 
could not obtain specific performance of 
a contract. Sir Tej Bahadur Sapru has 
put it in argument that the principle in 
that case is equally applicable whether a 
minor be a purchaser or a vendor of an 
immoveable property and that in either 
case the element of mutuality being want¬ 
ing no suit for specific performance can 
be brought by or against tlie minor. We 
need not decide this point as we are 
satisfied that the case must fail on other 
grounds. Another case which lias been 
brought to our notice is Batchu Rama- 
jogayya v. Vajjula JaganiuXdham (3). In 
that case the learned Chief Justice gave 
a judgment which followed the case of 
Waghela Rajsanji v. Slieikk Mcisludin (1) to 
the full and held that a decree cannot be 
passed against a minor or his estate on a 
covenant entered into on liis behalf bv a 
guardian for his benefit. Two other 
learned Judges who arrived at the same 
conclusion of law gave some rather different 
reasons for their decision. The case is a 
strong one because the minor had through 
his mother borrowed money for the pur¬ 
poses of defraying the expenses of t lie 
marriage of his sister. It was held that 
his mother as guardian could not enter 
into a contract on his behalf so as to 
impose any personal liability on him and 
in the peculiar tenure of the property it 
was held that the mortgage which had 
been given was invalid. The question, 
however, for the decision of the Madras 
Bench was solely the question of personal 
liability. In this connection the case of 
Imambandi v. Sheikh Haji Mutaadcli (-1) 
might also be considered. 

The result, therefore, is that first of all 
we hold that Ram Ballabh assumed an 
authority to deal with the minors’ pro¬ 
perty which he did not possess in law. 
Even if he did possess it in law we hold 
that he could not by any engagement 
entered into by him put the minors under 
a personal obligation. There are other 
matters which, in our opinion, are fatal to 
this case and we have already mentioned 
the matter of Hansraj. Undoubtedly the 
question did arise as to whether Hansraj 
was to be a party to the convevance or 

(3) 49 Ind. Cas. 872; 45 M. 185; 25 Al. L. T. 23; 9 L. 
*W. 229; 36 M. 1.. J. 29; (1919) M. W. N. 148. 

(4) 47 Ind Cas. 513; 16 A L. J. 800; 35 M. L. .1. 422; 
24 M. L. T. 330; 28 C. L. J. 409; 23 C. W. N. 50; 5 P. 
L. W. 276; 20 Bom. L. li. 1022; 45 C. 878; 45 I. A. 73; 
(1918) M. W. N. 91; 9 L. W. 518 (P. C.). 


not. Sital Prasad never appears to haw 
told Ram Ballabh that his objection to 
the omission of Hansraj's name from tin 
document had been swept auay. One had 
better see exactly what he did say. lie 
said that it was agreed between him 
and Ram Ballabh that the name should 
not be inserted. That statement ‘ it was 
agreed ” is a conclusion of fact. It was 
not for a witness to draw a conclusion 
of fact, but it was lor the witness to 
give evidence of facts from which the 
Judge would draw his own conclusion 
as to whether or not it was agreed. Sital 
Prasad never informed the Court when or 
where or in what manner lie had com¬ 
municated to Ram Ballabh the fact that 
he assented to the omission of Hansraj’s 
name from the document. He says “I had 
a talk with Ram Ballabh about the name 
of Hansraj being mentioned on receiving 
the copy of application from Bombay'’ 
We have been quite unable to lix what 
that date is. If it is a reference to some 
period about 5 to 0 months after May it 
would be understandable, but it is not 
understandable if it is a reference to the 
30th of September 1918 on which date lie 
obtained a copy of the record of insolvency 
because it is inconceivable that Ram 
Ballabh then said “very well’’ as Sital 
Prasad represents him to have done when 
one remembers that exactly a month’before 
the defendants had written a letter of 
repudiation in the plainest terms He 
“When the draft was prepared I did not 
tell Kewal Chand in how many days I 
would make enquiry about Hansraj 1 
said only so much that I would enejuire 
about Hansraj from Bombay. Had not 
the enquiry satisfied me I would not have 
obtained the sale-deed I did not also tell 
Kewal Chand that I would inform him 
after making an enquiry.’’ The position 
therefore, with regard to Hansraj is as we 
have said before that it was one important 

outstanding matter which was certainlv 
outstanding for many months anf one 
which bital Prasad may never have sub 

sequently discussed with Ram Ballabh or 
with Kewal Chand. 

Then comes the final matter of delnv 
Ihe first delay that is mentioned in 
the record is 5 to G months for ob¬ 
taining information about Hansrai 
Katan Lai says fj to 2 months. If j J n 
fact Sital Prasad took all that time to 
enquire, Sital Prasad was grossly negij. 
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gent because an enquiry of that kind if 
made through a proper person would have 
resulted in an answer being obtained 
certainly within 21 days. The only tiling 
which was wanted was the answer to one 
question—has one Hansraj been adjudicated 
bankrupt by the Bombay High Court? 
There was no need to wait for formal 
documents yet in that way according to 
Sital Prasad himself six months pass by. 
We have already pointed out that from 

. ^ l some time in 

August 1918 there is no sign of activity 
on the part of Sital Prasad. Lastly when 
on the 30th of August 1918 the defendants 
tell him in terms which admit of no 
possible doubt that they do not regard 
him in any sense as a purchaser of the go- 
down, again Sital Prasad waits some ten 
months. \\ e think those are circumstances 
coupled with the substantial diOicultv 
about Hansraj which entitle us to assume 
that Sital Prasad had in fact abandoned 
all intention of going on with this 
contract, but was stimulated into activity 
by learning that the property was likely to 
be sold over his head. Thereafter he wrote 
the series of letters of which we have spoken 
in the hopes that Sarju Prasad would not 
continue negotiations and that having 
failed, brought the suit for specific per¬ 
formance. We agree with the learned 
Subordinate Judge that this is a case in 
which specific performance should not be 
granted and inasmuch as we have decided 
that Ram Ballabh had no authority to act 
on behalf of the infants, it follows that 
the whole suit must fail and we, there¬ 
fore, dismiss this appeal. 

In view of the fact that Ram Ballabh 
said untruthfully that the contract had to 
be carried through within 3 months and 
in view of the fact that he had also stated 
that Kewal Chand had ceased to be his 
munib, whereas in truth and in fact Kewal 
Chand was carrying though on their 
behalf a sale of Rs. 45,000 in value on 
the 23rd of November 1918 and was actino* 
obviously under the power-of-attorney of 
the 27th of May 1917, we deprive Ram 
Ballabh and the other defendants first 
party of their costs in this Court. Sarju 
Prasad will^ get his costs of this appeal 
from the plaintiffs including fees on the 
higher scale. The defendants second partv 
.Nos. 5 to 13 will get their costs from the 
plaintiffs including fees on the higher scale. 

z » K - Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 35 

of 1922 
May 22, 1925. 

Present: — Sir Dawson Miller, Kt., 
bhiel Justice and Mr. Justice Macpherson. 

DKBI PUASIIAI) DMAXDHANIA 

AND OTHER* — P L AIN T1 F FS—APPELLANTS 

versus 

MAH LSI! LAL and others—Defendants 

Respondents. 

here tier Loan by Receiver for management of 
cstat, —Liability of Receiver Liability of person for 
ii'nnsc Uc lie jit loan teas hie urved . 

The ordinary rule is that a Receiver put in charge 
of property for the purpose of managing it is person- 
ally responsible to any person with whom he may 
contract a liability for the purpose of managing the 
property looking to be reimbursed from the estate 
itself. Where, however, money is borrowed by a 
Receiver pursuant to an express order from the Court 
and re-payment of tlie money is made a charge upon 
the assets only, the personal liability of the Receiver 
is excluded, [p. 34, cols. 1 & 2.) 

A Receiver even if personally liable may create a 
liability upon the estate of the person for whose benefit 
the loan is taken. As the acts of the Receiver are the 
acts of the Court the estate cannot b? permitted to 
enjoy the benefit of those acts without being held 
responsible for the obligations arising out of them. 
|p. 31, col. 2 J 

Appeal from a decision of the District 
Judge, B hagai pur, dated the 2nd August 
19 l 1, confirming that of the Subordinate 
Judge, Bhagalpur, dated the 13th August 

J. J^U. 

Messrs. S. N. Pallit , Rai Guru Saran 
Prasad and Jadubans Sahay, for the Appel¬ 
lants. 

Messrs. S. it/. Mullick, A. K. Ray , S. N. 
Bose and Bindeswari Prasad , for the Re¬ 
spondents. 

JUDGMENT. 

Miller, C. J.—The suit out of which 
V.V1 a Ppeal arises was instituted on the 
L th September 1919, by Debi Prasad 
Dhandliama and other members of his 
family against a number of defend- 
ants for the purpose of enforcing a bond 
dated the 5th July 1912, executed in 

of Debi Prasad Dhandhania by 
bakln C hand, to secure the re-payment of 
a loan of Rs. 2,000, carrying compound 
inteiest at the rate of 9 per cent, per annum. 

J he money was borrowed by Sakhi Chand 
under circumstances somewhat peculiar 
and which I must refer to shortly in order 
to explain the nature of the questions which 
arise for decision in this case. 

At the time when the loan was taken, 
litigation was pending between Sakhi 
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Chand deceased, who is represented in 
this suit by the defendants fourth party, 
and Darbari Lai who is now represented 
by the defendants first party. 1 may add 
that the other defendants in the suit, the 
second and third party defendants, are the 
farzidar of Darbari Lai and persons who 
are interested in the property which was 
the subject of the suit I am about to men¬ 
tion. 

it appears that in the year 1807, a mort¬ 
gage bond was executed by one Bulaki Lai 
in favour of Bishun Chand, the predecessor- 
in-interest of Sakhi Chand and the defend¬ 
ants fourth party. On the 23rd J ulv 
1909, Bishun Chand entered into an agree¬ 
ment with Darbari Lai to assign to him 
his interest under the mortgage-bond of 
1897. On the 29th March 1910, Bishun 
Chand having died, a suit was instituted 
by Darbari Lai against Sakhi Chand, 
Bishuns brother and legal representative, 
for specific performance of the contract of 
the 23rd July 190J. Sakhi Chand was con¬ 
tending that no binding agreement had 
been entered into. The Trial Court, how¬ 
ever, in that suit delivered its judgment 
on the 20th February 1911 in favour 
of Darbari Lai and ordered an assignment 
of the mortgage to be executed by Sakhi 
Chand in favour of Darbari Lai upon the 
latter depositing the agreed purchase price. 
The money was deposited in Court but 
was not taken out of Court by Sakhi Chand, 
for he entered an appeal to the High Court 
from the decision of the Subordinate Judge. 
Whilst that appeal was pending, an appli¬ 
cation was made to the Court by Saklu 
Chand to appoint a Receiver of the mort¬ 
gage interest in order that a suit might be 
brought upon the mortgage against the 
mortgagors, because at that time the suit 
was about to become time-barred and un¬ 
less action was taken by either Sakhi 
Chand who claimed to be the real owner 
of the mortgage-bond or by Darbari Lai 
in whose favour a decree had been passed 
ordering a conveyance to be executed in 
his favour, then the bond would become 
time-barred and nobody would receive the 
benefit of it. 

It appears quite clear from the evidence 
in the case which has been referred to in 
the judgments of the Subordinate Judge 
and of the District Judge, whose .lodg¬ 
ment is now under appeal, that Darbari Lai, 
as might well be expected, was not pre¬ 
pared to take part in bringing a suit 


against the mortgagor, for although lie wai 
assignee of the mortgage he had in fac! 
in the year 1909 himself purchased from 
the mortgagor the equity of redemption in 
the mortgaged property. The result, there¬ 
fore, would be, so far as he was concerned, 
that he would be a party, if he assented, 
to a suit brought against himself. His case 
was that he being a purchaser,of the equity 
of redemption and also the purchaser of 
the mortgage-bond, the whole property 
was his and there was no object in bring¬ 
ing a suit to enforce the mortgage. He 
was, however, at all times apparently per¬ 
fectly willing to pay the price arranged 
for the assignment of the mortgage interest 
and in fact that money had been paid into 
Court. 

On the 11th March 1912, the application 
of Sakhi Chand to appoint a Receiver was 
granted and he himself was appointed Re¬ 
ceiver of the interest in the mortgage-bond 
in order that he might, on behalf of the 
person interested, bring a suit for its en¬ 
forcement. In order to carry on the suit 
he applied to the High Court for power to 
raise a loan of Rs. 2,000 to provide funds 
to prosecute the suit Having obtained 
the leave of the Court, lie accordingly 
borrowed the money from the plaintiff a 
banker of Bhagalpur, and instituted a suit 
on the 5th July 1912 as Receiver to enforce 
the mortgage-bond. At some time which 
has not been definitely stated but after the 
suit on the mortgage-bond was instituted, 
the appeal by Sakhi Chand against Darbari 
Lai in the suit brought to enforce specific 
performance of the contract of the 23rd 
July 1909, was decided in favour of Dar¬ 
bari Lai. Thereupon, as there was no 
further appeal from that decision, there 
was no object in Sakhi Chand as Receiver 
proceeding any further with the mortgage 
suit, and accordingly he made up his mind 
to make the best of matters and to take 
out of Court the money which had been 
deposited to his credit as consideration for 
the assignment of the mortgage-bond, and 
the suit which he had brought on that 
bond on the 5th July 1912 was dismissed on 
the 10th February 1914 without prejudice 
to the rights of Debi Prasad, the plaintiff 
in the present suit. 

The question that now arises is whether 
the plaintiff is entitled to recover either 
from Darbari Lai or from any of the other 
defendants the amount borrowed under the 
bond in suit. Both the Subordinate Judge 
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i l M DlSt , nCt • Tn, V ?e 011 appeal oonsider- 

e Jtlml the plaintiff had no remedy against 
either Ot the defendants. The bond hypo¬ 
thecates the interest in ih- mortgage- 

bond of It*!)/ as security for re-,,ayment of 
t n loan, but even if a decree were passed 
! favour of the plaintilf upon the bond 
m suit as agatnst the interest hypothe¬ 
cated, that would be a barren decree 
because the mortgage bond of 18!)7 which 
was hypothecated has long since become 
time-barred and no suit could now be 
brought to enforce it 

There remains however, the question of 
he personal liability of the defendants 
In the bond in suit Sakhi Cl,ami recites that 

at CalomtT' h' n PP ° in ' ed b - v llie Hi*h ('ourt 

fhe C m V He , tlle ? refers to the makingof 
he mortgage-bond of 18U7 ami to the 

ltigation which was pending with regard 

O Da ha,t S T^i mL ‘ n , t !iss *s n that bond 
• f Vo I Jtd and states that in the cai>a- 
ci y °f Receiver lie lias borrowed Rs. 2 000 

±iom Debi Prasad at !) per cent, per annum 

interest agreeing to pay back the principal 

within a period of two years. Then it 

goes on to state that for security of the 

afoiesaid amount borrowed with' interest 

the amount due under the mort^a^e- 

bond, (that is the bond of 1912; wilf ~be 

an incumbrance over the aforesaid mort- 

?av e fro°m 9th April 18!)7 - that is to 

•sav horn the amount realized under the 

1897 eS H^ ni0rtgage - bond dated 9th April 
18 ’/ the amount principal with interest 

ami compound interest due under the 
first 0 pafd up 6 "" 111 mortgag e-bond will be 

It will be seen that in addition to the 
chaige upon the mortgage-bond itself 
here is a personal covenant to re-pay the 
loan, and the question is, whether Sakhi 
Chand or Darbari Lai or anv other of the 
defendants is liable unnn tub . he 

Sakhi Chand entered ^"the* conTm fas 
a Receiver, and it is contended that in 
circumstances of this case he 7,1f the 
personal liability as Receiver- The^rdin° 
ary rule is that a Receiver nut ; , m 
of property for the purpose of Cbarge 
it is ordinarily penally^respon^blf ^ 
any persons with whom 1,,, ^ b to 
liabilities for the purposes iy , T , contiact 
the property, looking P (o b f r ?““ a S ,n ? 

from the estate itself There are \ bUrsed 
certain cases in tu U a . le » however, 

not operate so as to render*Yhe * It ° C -° es 

personally liable in respect o/sunfswhfch 
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ln\t* been advanced to him. Those cases 
are where the sums have been advanced 
pursuant to an express order from the 
Court and where re-payment has been made 
a charge upon tlie assets only. It was laid 
down by j\Ir. Justice Sale in the case of 
Mohan Bibi y. Slujama Bihi (}) that the Re- 

cei ' c . r .i? vr n ^ personally liable may create 
a liability upon the estate of the person 
for whose bene tit- the loan was made. In 

case J-. after pointing out the 

diirerence between the position of trustees 
and Receivers in acting on behalf of an 
estate, says in his judgment: “ In the 
latter case creditors deal with the Court 
through its Receiver, and the Court im¬ 
poses obligations on the estate through 
the Receiver for protection of creditors 
dealing with the Receiver. It doubtless is 
the law as appears from the case already 
cited that in carrying on a business under 
directions of the Court a Receiver must 
necessarily incur personal obligations, but 
in incurring these personal obligations it 
seems to me that lie necessarily and under 
the authority of the Court imposes obliga¬ 
tions on the estate for the benefit of those 
creditors with whom he has dealt, and 
v Inch obligations the Court ought and 
° ( s gne ehect to and it is in this respect 

! ,L^ C - 1V v occupies a position towards 
an estate in his hands different from that 

°,r-y" tor V tri,8tee f And in a latter 
pait of the judgment he points out that 

th nght to maintain such a suit is found- 

Vi ' 6 • ,USt ? nd ec Pbtable principle 
lhat as the acts of the Receiver are the 

mittb t 16 C °- Urt ’ . the estate caiin °t be per- 

U m h enj ° y , , R , bencfU of those 
m hoi t being held responsible for the 

obligations arising out of them. 

appofnteT In ,T’ tberefore , that a Receiver 
h i? ln . the circumstances in which 

emitleTm er "i U | is case was appointed fa 
tinn-f fi ’ Ild does> ln incurring obliga- 
tions of this sort, create a liabilitv noon 

the obb^| 0f ,he PerSOn for "’hose‘benefit 
tfie obligations were incurred. 

A\ hat are the circumstances here ? Sakhi 

SfB 

10 Lidibau Lai. He was disputing that 
assignment; he had failed in the Trial 
t ourt and he had been ordered to execute 
a conveyance in favour of Darbari La? 
The purchase price had been deposited in 


I 11 30 c - M7; 7 C. W. N. 799. 
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Court but lie refused to take it out and 
lie was bringing an appeal to the High 
Court from that decision. If he succeeded 
in that appeal then obviously he would be 
entitled to prosecute the mortgage suit and 
would probably recover more than the con¬ 
sideration for the assignment deposited in 
Court. Darbari Lai, on the other hand, was 
the proprietor of the equity of redemption 
and was contending that he was the assignee 
of the mortgage interest a matter still 
sub judice. It was, therefore, obviously 
not in his interest or for his benefit that 
any suit should be brought on the mort¬ 
gage-bond. In the circumstances Sakhi 
Chand himself was appointed a Receiver 
of the interest in the mortgage-bond in 
order to prosecute the suit, and I may add, 
to prosecute the suit entirely for his own 
benefit. In these circumstances the appeal 
which he had taken to the High Court 
failed and, therefore, it was quite obvious 
after that, that he had ceased to have any 
interest in the mortgage-bond beyond the 
amount deposited and that the assignment 
to Darbari Lai was good and valid. Had 
he succeeded in his appeal against Darbari 
Lai and gone on with the suit on the 
mortgage-bond, he would presumably have 
recovered the amount due thereunder. It 
became, however, no longer practicable for 
him to prosecute the suit as Receiver of the 
mortgage interest for that had then passed 
to Darbari Lai who also held the equity of 
redemption. The result was that instead of 
getting into his hands the proceeds of the 
mortgage-suit which would have been 
charged with re-payment of the loan he was 
eventually content, and in fact bound, to 
accept instead the consideration for the 
assignment which had been paid into Court. 
It is true that that money was not the pro¬ 
ceeds of the mortgage-suit and it is con¬ 
tended that it wes not charged with the 
re-payment of the loan under the bond now 
sued on, but in the circumstances, it re¬ 
presented Sakhi Chand’s interest in the 
mortgage-bond which was the interest 
charged and I think he was bound to pay 
thereout the loan taken from the plaintiff. 
Moreover the money was borrowed entirely 
in his own interest to put him in a posi¬ 
tion to prosecute the mortgage-suit, and 
if that is so, it seems to me that his lia¬ 
bility to re pay that sum undoubtedly 
arises as the person for whose benefit he 
borrowed the money, namely, himself. As¬ 
suming that he could not be sued as a 


Receiver because the transaction was made 
under the express directions of the Court, 
still I think, the principles of justice and 
equity require that he should re-pay that 
which he borrowed as Receiver and used 
for his own benefit and covenanted to re¬ 
pay, and that the defendants fourth Darty, 
as representatives of Sakhi Chand, the 
person for whose benefit the money was, in 
fact, borrowed, are liable to the extent of 
his assets coming into their hands. 

The result will be that the decree of the 
District Judge will be set aside anda decree 
in lieu thereof will be entered in favour 
of the plaintiffs for the sum of Rs. 2,000 
together with interest at the bond rate from 
the date of the bond up to the date of this 
decree and further interest at G per cent, 
per annum until realization. 

The plaintiffs are entitled to their costs 
in this appeal and in both the lower Courts 
from the defendants fourth party. The 
appeal as against the other defendants in 
the suit will be dismissed. The defendants 
first and third party are entitled to one set 
of costs in each Court to be divided be¬ 
tween them. The defendants second party 
did not appear and is not entitled to 
costs. 

The decree of this Court will be subject 
to the provisions of ss. 52 and 53 of the 
C. P. C. 

Macpherson, J.— I agree. 

z. k. Decree set aside. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 154 or 1922. 

September 5, 1924. 

Present: —Mr. Justice Marten and 
Mr. Justice Fawcett. 

VADILAL RAGHAVJ 1— Plaintiff— 

Appellant 

versus 

MANECKLAL MANSUKHBHAI— 

AND ANOTHER—DEFENDANTS—RESPONDENTS. 

Company—Suit by minority of share-holders—Fraud 
—Acts complained nf approved by majority — Suit , 
whether can proceed — Procedure. 

Where the minority of the share-holders of a Com¬ 
pany bring a suit against the officers of the Company 
in which fraud is alleged against the defendants and 
the objection is taken that the suit cannot proceed, 
inasmuch as the majority of the share-holders have 
approved of or adopted the acts of the defendants 
which are complained of, the case should be allowed 
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to go t-> trial to ascertain the facts before it is finallv 
determined whether the action of the majority could 
be questioned by the minority. For, in such a ease 
until the facts are ascertained the Court cannot deter¬ 
mine what is the precise action of the majority and 
whet nor it only amounts, on theme hand, to ‘those 
matters of internal management, in which the major¬ 
ity of the share-holders quite rightly impose their will 
upon the minority or win ilier, on tlie other hand it is 
one of those cases in which th? assets of the Company 
are being improperly distributed by an attempt to pa'v 
them into the pockets of the majority of the share¬ 
holders of the Company or their friends at the expense 
of tlu minority, [p. ;;7, col. L>; p. 38 , col. l.i 

C-ase-la.w referred to. 

Per /• awcttt,./.- In considering the question whether 
a person has a right to sue the Court has leaning in 
favour of that right unless it is plainly shown that the 
suiMs barred, [p. 40, col. 1.1 

Firet appeal against a decision of the 
First Class, Subordinate Judge, Ahmed- 
abad. 

Mr. Coyajee (with him Mr. Soloman Moses), 
for the Appellant. 

Sir Chimanlal Setalvad and Mr. B.J.Desai 
for the Respondents. 

JUDGMENT. 

Marten, J.—This is a first appeal from 
the judgment of Mr. K. J. Desai, First Class 
bubordmate Judge at Ahmedabad, dismiss- 

* ^ on the preliminary 

issues .Nos. 1, 2, 4. 6, 7 and 8. In effect 
these preliminary issues are in the natureof 
^'hat would have been in old days a demur¬ 
rer to the plaintiff’s case as pleaded in his 
plaint. 

The suit, is one brought by the plaintiff 
on behalf of himself and all other share¬ 
holders in the defendant Company except 
the 1st defendant and his nominees and 
those under his control. The 1st defendant 
is the manager and agent of the defendant 
Company, or as the phrase runs in India 

one of ns secretaries, treasurers and agents 

and his firm was so appointed in the Memo¬ 
randum of Association itself as is unfortun¬ 
ately often done in this Presidency 

The charges brought against”defendant 
Ao. 1 are based on iraud. Paragraph 5 of the 
plaint alleges that the 1st defendant’s firm 
as agents of the Company have been guilty 
of frauds as thereinafter mentioned and 
they decline to allow the plaintiff to inspect 
the account hooks of the Company as thev 
are afraid that such inspection wilfassS 
theplaintift m exposing the frauds aforesaid' 
Paragraph 6 alleges that:— la ' 

adTma<. 1 e St of d u end r a ? t ’ S - film llave taken 

achantage of the fiduciary position thev 
occupj ton ai ds the Company and have ob¬ 
tained pecuniary advantage for themselves 
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(1) by on diyerse occasions wrongfully di¬ 
verting the goods of the Company or to 
which the Company were entitled to their 
o\\ n use and advantage: (2) by appropriat¬ 
ing to their own use large profits made in 
transact ions entered into in tl e name of the 
Company in cotton.all of which transactions 
ha\ e been concealed from the Company and 
not enteied in the account books of the Com¬ 
pany." 

Certain particulars are then given in the 
plaint and it is alleged that in addition to 
the particulars given there are other in- 

. i. . would only be brought 

to light on a proper discovery. Then the 
piajer asks for an account of all profits and 
pecuniary advantages obtained by the 1st 
defendant by reason of his wrongful acts 
and for payment of the same, and an ac- 
c ?^t of the profits he has made by the use 

of the Company s money and for the payment 
of the same. 

The plaint-further alleges that the defend- 
1 himself holds 620 shares out of 
the 924 shares of the Company, and that 
with the shares held by his co-directors, 
who are his relations or nominees or friends 
ie can control in all some 647 shares, and 
that, as the minority of the share-holders 
hold only 277 shares; it is impossible for 

the suit to be brought in the name of the 

Company as the Board would not allow’ it 

and accordingly the plaintiff is entitled to 

sue on behalf of himself and theother share¬ 
holders. 

The plaint was filed on March 7, 1919. 

On April 1, 1919, an extraordinary meeting 
wbl , held <v f th ? defendant Company a* 

ln effect the plaintiff’s suit was repu- 

mode d Af a H d r he v 0Inpany pffilme (l the past 
^.rl mgbe, ' veen tbe lst defendant 

anct the Company, and also the course which 

defendant No. 1 had taken in regard to the 
matters complained of in the plaint At 

of on? 66 !.'” 8 ll i e ? lail i tiff " as in a minority 

m r,eCnn Vfrl 7 b ° dy ,here " h0 "as present 
“ °, 1 ' by pr°-w voted against him, 

♦ C,Ulte ®P arfc what I may call 

and his e ZT d :°'f S ? f ,be lst defendant 
dent mn'm . lrect03 ! s * there was an indepen- 
homer y againstthe plaintiff. It does, 

ho dint ;n P n e ?c th ?‘ scme 13 share-holders 
meetinipCt, ■' shares did not attend the 

anvetent lw ln P . eiSon °? b - v P™W, but in 

ed^the result * '°V, ng "’ ouId n °thave affect- 
ea the result actually arrived at. 

held hf a, i cil ' c umstanees it has been 

} the learned Trial Judge that the 
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plaintiff cannot maintain this suit inasmuch 
as the majority of the Company do not 
desire it to be brought. » Further as regards 
the second branch of the complaint he held 
that the cotton transactions in question were 
ultra vires the Company and that conse¬ 
quently in no -event could the Company 
claim the benefit of the transactions. He 
accordingly dismissed the plaintiff's suit. 

I wish to emphasize that, for the purpose 
of testing whether this suit should be stop¬ 
ped at the outset, or whether it may proceed 
to trial, we can only take the plaint before 
us and must assume for the sake of argu¬ 
ment that all the allegations in the plaint, 
are proved. Nothing, therefore, that I may 
say in my judgment must be taken as in 
the least implying that these odious charges 
of fraud are in any way proved against the 
1st defendant. On the contrary without in 
any way desiring to prejudice the trial of 
the action, it may be that, when the plaint¬ 
iff’s allegations come to be tested or if 
evidence is adduced by the defendant which 
establishes the accuracy and truth of what 
he has pleaded in his written statement, 
then the defendant may satisfactorily prove 
to the Trial Court that there is no fraud 
here whatever. But we are at present in 
this embarrassing position that we cannot 
go into the truth of the written statement, 
because naturally under the circumstances 
no evidence has been taken by the learned 
Judge. We are, therefore, really in the 
dark as to what are the true facts and can 
only act on the allegations in the plaint. 

Now I have read the plaint more than 
once, but shortly stated it alleges some¬ 
thing like an illegal abstraction of the 
assets of the Company by its fiduciary 
agent. The allegations might in cer¬ 
tain ciruumstances amount to crimi¬ 
nal breach of trust or to theft. And 
to test the question whether a majority can 
bind a minority under these circumstances, 
I put it to Sir Chimanlal Setalvad whether, 
supposing a case was one of actual theft and 
the fiduciary agent had actually stolen the 
assets of the Company, Counsel still contend¬ 
ed that the majority of the share-holders 
could bind the minority not to recover 
those stolen assets of the Company. Counsel 
was forced to argue that the majority could 
bind the minoritv. It was then pointed out 
to him that a limited liability Company is 
strictly regulated by Statute and by the 
powers conferred by its Memorandum and 
Articles of Association. I was not surpris¬ 


ed to find that Counsel was unable to cite 
any authority for the proposition that a 
majority of share-holders may allow the 
assets of the Company to be dissipated in 
thefts by its trusted agents. On general 
principles this proposition is clearly errone¬ 
ous. The assets of a Company, so far as 
they represent profits, may be distributed 
by way of dividend. Capital assets may bo 
distributed in a winding up or in certain 
other limited ways under the Indian Com¬ 
panies Act. But this present Memorandum 
of Association or rather the rough transla¬ 
tion before us affords no ground for think¬ 
ing that any such power as is here contend¬ 
ed for is either expressly given or should 
properly be implied as incidental to that 
business which the Company is there autho¬ 
rised to carry on. There is not even any 
express power to lend money at all either 
to the agent or anybody else. Much less is 
there any power to let it be stolen. This 
objection to my mind goes practically to 
the root of the whole case, and is sufficient 
to dispose of it, for the difference between 
theft and the gross fraud pleaded here is an 
insufficient distinction in principle. 

But it was strenuously argued before us 
that, even if you put aside this tainted 
majority of votes held by the 1st defendant 
still even then the overwhelming indepen¬ 
dent body of share-holders wanted this 
action to be stopped, and that accordingly 
it cannot proceed. It was further argued 
that all the cases in which a suit on the 
present lines has been allowed to proceed 
were cases in which what one may call the 
tainted votes were either the actual majority 
which passed the particular resolution or 
else were a deciding factor in turning the 
balance of the voting on the particular 
resolution. That appears to be so. But, 
on the other hand, no authority was cited 
to us insupportof this other argument, viz., 
that an independent majority is sufficient 
for the main proposition for which Sir 
Chimanlal was contending. I may, how¬ 
ever, observe that in a case like this where 
fraud is alleged, and where consequently 
it is alleged that the suit is within one of 
the recognised exceptions to the principles 
laid down in Foss v. Harbottle (1), it will, 
I think, in general be found that the case 
is allowed to go to trial to ascertain the facts 
before it is finally determined whether the 
action of the majority can in fact 

(1) (1813) 2 Hare 461; 62 R. R. 185; 67 E. R. 189, 
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minority. This is because 
until the facts are ascertained with some 
distinctness, it is difficult to say what is 
the precise action of the majority, and 
whether it only amounts on the one hand 
to those matters of internal management 
where the majority of the share-holders can 
rightly impose their will upon the minority 
or whether on the other hand it is one of 
those cases in which the assets of the Com¬ 
pany are being improperly distributed by 
an attempt to pay them into the pockets of 
the majority of share-holders of the Com¬ 
pany their friends at the expense of the 
minority. 

In Burl and v. Earle (2) Lord Davey sets 
out with his uoual clearness the rules govern- 
ing the present class of suits. I need not 
read the whole page. But, after stating the 
ordinary rule laid down in Foss v. IJarbottle 

(ly he comes to the exceptions and says 
(page 93*): 

“The cases in which the minority can 
maintain such an action are, therefore, con¬ 
fined to those in which the acts complained 
of are of a fraudulent character or beyond 
.the powers of the Company. A familiar 
example is where the majority are en¬ 
deavouring directly or indirectly to ap¬ 
propriate to themselves money, property or 
advantages which belong to the Company 
or in which the other share-holders are en¬ 
titled to participate, as was alleged in the 
case of Memer v. Hoopers Telegraph Works 
(3). It should be added that no mere in¬ 
formality or irregularity which can be re¬ 
medied by the majority will entitle the 
minority to sue, if the act when done regu¬ 
larly would be within the powers of the 
Company and the intention of the majority 
of the share-holders is clear. This may be 
illustrated by the judgment of Mellish T 
J.;in Mac Daugall v. Gardiner (4) ’ 

Then in Cook v. Deeks (5) their Lord- 
Bhips of the Privy Council say at page 5641" 

If, as their Lordships find on the facts 
the contract in question was entered into 
under such circumstances that the Directors 
could not retain the benefit of it for them¬ 
selves, then it belonged in eouitv tn 

(2) (1902) A. C. 83; 71 L. J. P . C ^ 

L. T. 553; 18 T. L. R. 41; 9 Manson 17 R 241 ' 80 

m’ ft** ** 43L J ^ 330 : 30 L. T. 

dti.TlV. Ch ■ D - 13; 45 L J <*• *7; 33 L. T. 521; 
# 3 (5) (1916) 1 A. O. 554; 85 L. J. P. C . 161; 114 L . T 
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( ompany and ought to have been dealt 
with as an asset of the Company. Even 
supposing it be not ultra vires of a Com¬ 
pany to make a present to its Directors, it 
appears quite certain that Directors holding 
a majority of votes would not be permitted 
to make a present to themselves. This 
would be to allow a majority to oppress the 
minority. I o such circumstances the cases 
of Xorth II rst Tram<portation Co. v. Beatty 
d»; and Burland v. Earle (2) have no ap¬ 
plication. In the same way, if Directors 
have acquired for themselves property or 
rights which they must be regarded as hold¬ 
ing on behalf of the Company, a resolution 
that the rights of the Company should be 
disregarded in the matter would amount to 
forfeiting the interest and property of the 
minority of share-holders in favour of fhe 
majority, and that by the votes of those who 
are interested in securing the property for 
themselves. Such use of voting power 
has never been sanctioned by the Courts 
and, indeed, was expressly disapproved in 

VLorSTs ). 0 MenieV V ' H ° 0pCr ' S Telegraph 

Then we have the North West Transporta¬ 
tion Co. v. Beatty (6). That was a case on 
the other side of the line where it was held 
that the Directors were not prevented from 
voting in a case where the proposed per- 
chase of a steamer was a perfectly fair 
conti act at a proper price. But even there 

tiie judgment says at page 600 *: 

f t .? 4a y be ‘Pite right that, in such a 
case, the opposing minority should be able 

Uon and in® V' 18 ' t ° chal . len g e the transac¬ 
tion, and to show that it is an improper 

a n suit"dth°s be ) 1 freed u : ° m th ® ob J ection that 
f ?jV th .? ucb an object can only be main- 

tai oed by the Company itself." 

went to ‘frfn'l ins , tanae of another case which 

went to trial and where it was not even at- 

tempted to shut out the plaintiffs by pro- 
ceedings m the nature of a demurrer Y 

wlr/f.Vi T , v - Hopper's Telegraph 

sajT L ° rd Jus,lce hellish at page 354f 

“I am of opinion that although it mav 
Comna e tnie that tbe ®hare-hflders “f a 

the pTpo^of Th 1 ® 33 they please - aad f °r 

£ .b.r.-hdd'rSn^ K 

e assets of the Company and keep the 

426?36 1 W ) R 2 ^ - 589: 50 L - J P- C. 102; 57 L. T. 

♦Page oTa^T 12 A. Q.-^Ed] - 

tl age of (1874) 9 Ch. App.- [Ed.] 
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consideration, but must allow the minority 
to have their share of any consideration 
which may come to them. " 

So, too, in Alexander v. Automatic Tele¬ 
phone Co. (7) Lord Lindley says (page 60*) : 

“It is necessary, however, to consider the 
form of the action, and the relief which 
can be given. The breach of duty to the 
Company consists in depriving it of the 
use of the money which the Directors ought 
to have paid up sooner than they did. I 
cannot regard the case as one of mere in¬ 
ternal management which, according to 
Foss v. Harhottle (1) and numerous other 
cases, the Court leaves the shareholders to 
settle amongst themselves. It was ascer¬ 
tained and admitted at the trial that, when 
this action was commenced, the defendants 
held such a preponderance of shares that 
they could not be controlled by the other 
share-holders. Under these circumtances an 
action by some shareholders on behalf of 
themselves and the others against the de¬ 
fendants is in accordance with the author¬ 
ities, and is unobjectionable in form : see 
Menier v. Hooper's Telegraph Works (3). An 
action in this form is far preferable to an 
action in the name of the Company,and then 
a fight as to the right to use its Tname. But 
this last mode of procedure is the only other 
open to a minority of share holders in cases 
like the present. ’’ 

In that case it was alleged that the 
Directors had used their powers under the 
articles of making calls on shaies in such 
away that they were not obliged to pay 
their calls at the same time as the other 
shareholders, and it was eventually held 
that they must account for the profits which 

they had thereby made. 

Under these circumstances, it seems to 
me that at any rate as regards the first 
branch of this case, viz., the improper di¬ 
version of the goods of the Company to the 1st 
defendant’s private use the allegations must 
be investigated at the trial, and that at the 
present time we ought not to prevent this 
case from being heard. Similarly as regards 
the question as to the profits over the cotton 
contracts, we think that that matter must 
also go for trial and that the fads oi the 
case must be ascertained. 

In saying this I wish to be clearly under¬ 
stood that this does not mean that these so- 
called preliminary issues Nos 1. 2. 4, 6, 7 

(7) )1900) 2 Oh. 58; 69 J. Oh. 128; 18 W..R. 516; 
82 1,. T. lOOj 16 T. L. It. 339. 

*Page of (1900) 2 Cli.— [Edj\. 


It merely means that in our opinion no 
answer at the present stage ought to be 
given to the issues until the suit has been 
properly heard at the trial. In other word 
they are not in the present case, having 
regard to the plaintiffs pleading, proper pre¬ 
liminary issues. And 1 wish again to say 
that in the absence of any evidence, it is 
quite impossible for us to go into the busi¬ 
ness matters raised in the written state¬ 
ment of the defendants and in particular to 
determine whether the alleged system of 
joint purchase was one which the majority 
of the share-holders could under certain 
circumstances, when proved, make binding 
on the minority. 

Accordingly I would allow the appeal 
and set aside the judgment of the lower 
Court and remand the suit for a trial on all 
the issues raised. We made a suggestion 
to Counsel that when discovery is given 
here, a roving discovery through all the 
books of the defendant Company should 
not be allowed. We are quite alive to the 
defendants’ allegation that this suit is 
brought from indirect motives having re¬ 
gard to the previous suit for breach of con¬ 
tract which the Company has brought 
against the present plaintiff. Those again 
are matters to be determined at the trial 
of the present suit. But in granting dis¬ 
covery it may be that the lower Court will 
think it prudent to limit discovery at any 
rate in the first instance to those matters 
and contracts which are expressly pleaded 
in the plaint, and not to allow a general 
roving discovery of all the Company's 
books in the hope that some other items 
may be discovered. If it should happen at 
trial that the particular charge of fraud 
were proved, then it may be that it would 
be open to the Court to order an enquiry 
in wide terms to elicit what profits in similar 
matters have been improperly obtained by 
the defendant. But in the present instance 
it seems to me without giving any binding 
decision on the point that the Court would 
be well advised to prevent any improper 
use being made of the present suit to enable 
confidential information as to the Company’s 
business to be obtained by some one who 
may possibly be a trade rival or at any rate 
an enemy of this Company. 

As regards the question of costs, we think 
the proper order to make is.that the de¬ 
fendants should pay the plaintiff’s cost of 
the appeal, and that the costs of all parties 
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up to date in the lower Court he costs in 
the cause. The First Class Subordinate 
Judge will he directed to take up the case 
as soon as he possibly can. It lias already 
lasted over five years. 

Fawcett, J. I concur. I fullv appreci¬ 
ate the distinction which Sir Chimanlal 
Setnlvad for defendant No. 1 has put be¬ 
fore us that in the piesent case there was 
an independent majority against the plaint¬ 
iffs suit. But I am not convinced that the 
English authorities do not favour the plaint¬ 
iffs right of suit, inasmuch as the defend¬ 
ant No. 1 has a eon trolling voice in the 
voting on Resolutions at meetings of the 
Company and at the date the plaint 
uas tiled, the plaintiff was in a position to 
rely upon that fact as bringing the suit 
within the recognised exceptions to the 
rule laid down in Foss v. Hcirbottle (1) 
and other similar cases. 

I think that in considering the question 
whether a person has a right to sue, the 
Court should lean in favour of that ri^ht 
unless it is plainly shown that the suit is 
barred. And 1 agree with my learned bro¬ 
ther that the present is a case where it can¬ 
not properly be held that the plaintiffs’ suit 
does not he at all. It is only after the main 
facts regarding the alleged frauds have been 
ascertained that it can be decided whether 
the resolution relied on by the Company 
bars the suit. 

Note by Marten, J (September 20, 1924)—In the 
course of the arguments 1 referred Sir Chimanlal 
Setalvad to Suit No. 18 of 190!) in the Ahmedabtd 
Court brought by Sake rial Bulakhidas against Keval- 
das 1 ribhovandas and the Bharatkhand Cotton Mills 

Company Limited, and others. This was a suit bv 

share-holder for a refund of moneys of the Company 
which had been mis-appropriated by its agent There 
as here, the majority of the share-holders of the Com 
pany passed resolutions against the suit and in favour 
of the agent. Both the Subordinate Judve IV! I 
appeal the District Judge held that these resolutions 
were ultra vires r the Company and, therefore, inopera¬ 
tive as the Company had no power under Us 
Memorandum of Association to lend .nonet" to s 
agent, and much less to allow him to appropriate the 
assets to h,s own use and they referred to the jrnl" 

ment of Sir Norman Maeleod in In re Bombay Cotton 
Manufacturing Co., l td. (8) it, suppo ,. t V nt 

decisions. An appeal to the High Conn V* 

dismissed (see Second Appeal No. 388 of 1911 1 and 

accordingly the preliminary decree passed in the 
lower Court for an account stood. In its later * n 
the case again went to the High Court as Fir* a 1 
No 99 of 1914, and subsequentlyto the Prfvv C P1 ™} 
as Privy Council Appeal No. 21 ofl <)•>> :', Couu V l1 

High Court decree forKs. 1.4^,453 n i ere the 

was eventually confirmed. Sir Chimanh, a ," ent 
distinguish that case because according to hinfthJ 0 
was an express clause in the Memorandum of Associa! 

(8) 4 Ind. Cas. 591; 11 Bom. L. R. 1302; 34 B. 533 
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um of thc rompnnv prohibiting any such loan : and 

s» h b Company had passed in 1900 to prevent any 

berij TI •' hll ' h ."™ winded after the legation 

tl.Trncy f V* s U ? 1 S <|inie Contl ‘ u >' to my recollection of 
th '. v but as the papers were not before me, I made 

«e»n*thp enC r tG ease in mv B^gmcnt. I have since 

niistaken 10 T| ai papers and find that Counsel was 
mistaken. The material documents will he found in 

- i!m' ( i°\ ,nr ‘k ,Jf corcJ - J ’t£., the Memorandum at 

nurM 47 ir?' * 10 h J st t,irp f judgments at pages 113, 131 
and 14/. In none of them is there any trace of any such 

expjess prohibition as Counsel stated. The* case 

then-foie, is in point in the present suit, and is direct- 

Counsellor ad ' a ““ d ^ 

Z K - y Appeal allowed; 

Sint remanded for trial. 
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JUDGMENT. 

Sulaiman, J. —This is a plaintiffs’ ap¬ 
peal arising out of a suit which was brought 
professedly under s. 92 of the 0. P. 0. after 
the plaintiffs had obtained sanction of 
the Legal Remembrancer. The plaintitis 
alleged that they had an interest in the 
properties in dispute which were dedicated 
propeities that the deceased trustee as well 
as the present trustee had committed vari¬ 
ous breaches of trust and that the present 
trustee was liable to be removed. I hey 
impleaded a number of other defendants 
alleged to be transferees of the trust pro¬ 
perty. There were six reliefs claimed in 
the plaint (a) a declaration that the pro¬ 
perties in dispute were waqf properties, ( l>) 
that the present trustee defendant No. 1 be 
removed and in his place a new trustee be 
appointed, (c) that the properties of Schedule 
land 2 be vested in the new trustee, (d) that 
the transfers be declared to be null and 
void and the newly appointed mahant may 
be putin possession of the said properties, 
(e) a scheme be prepared for the up-keep 
of the math and its properties, and (/) any 
other relief that may be fit and proper. 

The learned District Judge came to the 
conclusion that the suit so far as it was one 
for recovery of possession against the de¬ 
fendants second party was not properly 
brought under s. 92 of the O. P. C. He 
was of opinion that the proper jorum in 
which to institute a suit to recover posses¬ 
sion was the Court of the Subordinate Judge 
being the Court of the lowest grade having 
jurisdiction to try such suits. lie accord¬ 
ingly thought that it would avoid a multi¬ 
plicity of litigation in having the maiter 
fought out in two Courts and he, therefore, 
thought fit to order that the plaint be re¬ 
turned for presentation to the Court of the 
Subordinate Judge. It is against this order 
that the present appeal has been tiled. 

It cannot be disputed for a moment that 
the order of the learned District Judge can¬ 
not be upheld in its entirety. Some of the 
reliefs claimed in the suit were reliefs 
which expressly and clearly came under 
s. 92 of the C. P. C. and, therefore, under 
sub-cl. (2) of that section were excluded 
from any regular suit brought not in con¬ 
formity with the provision of that section. 
If the suit were filed in the Court of the 
Subordinate Judge that officer would have 
no jurisdiction to order the remova 1 of the 
present trustee nor would he have any 
power to appoint a new trustee. He may 
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also find it difficult to grant many of the 
other reliefs claimed in the suit. 

It is obvious, therefore, that even if the 
learned Judge was right in holding that 
no relief for recovery of possession could 
be granted in a suit under s. 92 he was not 
justilied in returning the plaint altogether, 
lie might have called upon the plaint ills to 
amend’ the plaint by striking oil the relief 
which he considered could not be properly 
granted in the suit or he might have waited 
till he came to pronounce his judgment and 
might have dismissed the claim with regard 
to that particular relief. I, however, agree 
with the learned Judge that in a suit under 
s. 92 a decree for actual possession against 
transferees from the trustee cannot be pro¬ 
perly passed and so the last portion of 
relief (d) cannot be granted. It may be 
that the language of sub-cl. (h) of the sec¬ 
tion is very wide, but it must be understood 
that the words “granting such further or 
other relief as the nature of the case may 
require” refer to reliefs ejusdem genneris 
and not to every possible relief which a Civil 
Court may grant. 

In a case of this Court— Ghazajfar Husain 
Khan v. Yawar Husain ( 1)—a Bench came 
to the conclusion that there was no objec¬ 
tion to impleading transferees of the trust 
property in a suit under s. 539 of the old 
Code corresponding to s. 92 of the present 
Code, or to declaring in that suit that the 
property in dispute was trust property. 
Stanley, C. J., however, did not express any 
definite opinion as to whether a Court could 
direct the trustee to be put in possession 
of the properties in the hands of the tres¬ 
passers. Burkitt, J., was clearly of opinion 
that such a relief could not be granted in 
a suit of that nature. He was of opinion 
that if the transferees surrendered posses¬ 
sion of the property on demand by the 
new trustee, well and good, but if they re¬ 
fused, then the trustee could not recover 
possession otherwise than in execution of a 
decree for recovery of possession passed in 
a suit instituted by him before a Court 
competent to hear such suits. His opinion 
clearly was that no decree for actual posses¬ 
sion could be granted by the District Judge 
under s. 539 of the old Code, but that 
armed with a declaration the trustee would 
be entitled to dispossess the trespasser in 
a subsequent regular suit. This opinion 
has found favour with other High Courts 

(l) 23 A. 112; 2 A. L. J. 501; A W. N. (1905) 208. 
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also. In Ludli Singh v. A iradbaran Hog 
1^2) the ease in Sajcdur Raja Chowdhuri v. 
Oour Mohnn Das Baishnav (3) was dissent¬ 
ed from. The Bombay High Court has ex¬ 
pressly held so in the case of the Collettor 
of Poona v. Bai Chanchalbai (4). The 
Madras High Court has inclined the same 
way vide A saw Ragltavulu Setty v. Pellati 
Sitamma i5). 

The learned Advocate for tin'appellants 
has not been able to lay before us any ease 
other than that in Sajedur Raja Chowdhuri 
V* Ooui Mohan Das Baisfmav (3) where a 
deciee for actual possession against tres¬ 
passers who are transferees from the trustee 
has been passed in a suit brought under 
s. 539 of the old Code or s. 92 of the new 
Code. The reason for not granting such a 
decree is that the wording of sub-cl. (//) can 
not be taken in its most general sense It 
must be read with the preceding sub¬ 
clauses and the relief granted under it 
must be of a similar character. A relief 
for actual possession of trespassers is wholly 
outside the scope of s. 92. 

But I have already said that this defect 
did not entitle the learned Judge to throw 
out the whole plaint and return it for pre¬ 
sentation to another Court. No other matter 
has been considered or decided by the 
Judge nor has he yet considered the ques¬ 
tion as to whether a previous decision bet¬ 
ween the present trustee and some of the 
transferees operates as res judicata. I 

would therefore, allow the appeal and re¬ 
mand the case. 

? oys ’ The circumstances in which 

this appeal comes before us have already 
been fully set out by my learned brother 

The question for decision is whether the 

learned District Judge was right in return- 

1J l g i t 5 e u plai ? t . f J r wh ether he could and 
should have tried the right of the plaintiffs 

to some or all of the reliefs claimed by 
them and if so which. There is no need to 
deal specifically with the relief (a) asking 
for a deration that the properties speck 
fied. be ^ declaied to be wctcrf pronprHpQ 
This relief is clearly within s. 92 of the C P* 
C.-see Ghazanifar Husain Khan v. Vawar 
Husain (1) Similarly the reliefs lb) ( c i 

and (e) for the removal of a mahanth the 
appointment of a new mahanth , the vesting 

(2) 2 C. L. J. 431. 

?’ , 41 §, ; 12 Ind Dec - ( N - s.) 916 

(4) 12 Ind. Cas. 30; 35 B. 470‘ 13 Bom T p ran 

(5) 25 Ind. Cas. 794; 27 M L 7 ?rT \rH R i 

1914) M. W. N. 692 J ' 266; 10 M L - T - 178; 
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of the properties in the new mahanth and 
the preparation of a scheme are declaredly 
within s. 92 of the C. P. C. Relief (d) 
really contains two reliefs; 

('<) that the transfers complained of be 
declared null and void and of no effect; 

and (6) a prayer for recovery of possession 
b\ delivery to the new trustee. 

At the hearing a question was raised in 
connection with this issue as lo whether the 
third party transferees could be implead¬ 
ed in a suit under s. 92, C. P. C It has 
been held that they can be so impleaded— 
see Sajedur Raja Chowdhuri v. Hour Mohnn 

kZiPPv"” ( 'k, and Ohazanffar Husain 
Khan \ ] awar Husain (1) and I agree. It 

is clearly necessary for the purposes of an 

lnt ” the Propriety of transfers by 

f hat the ,Court should have before 
it the tiansferees themselves. 

relief G7WB ?1 R then th ? portion of the 
relief (d; which prays for a declaration that 

the alienations made by the trustee whose 

removal is prayed for in relief (6) may be 

declaied void As the removal of a trustee 

is to be based on breach of trust clearlv 

and ?f tS tho f tHe i trUStee ™ be U examined 
A th ^ Cts prove t0 be the breaches 

say so and Ste thk d - Uty cl . eai ?* v the Court must 
tn e IctTtn 1 1 18 o. c l UI valent to declaring 

o be voh J nVa id ^ the a ^ en ations 

Khanv v\ l tr * ls ° (Ghaz ^ffar Husain 
v - ' oivar Husain) (I) 

Pordo°n re of P th S ( f inS r t t °i < ; 0nsidei ' the second 
poition of the relief (d) asking for deliverv 

noteTthaith ‘° A* ne "’ itmavbe 

he predecessor of the existing Trustee To 

t s/rn'.rr l,e re ® aid "> ~^2 

Badri O a /iVubjv Se rLon7 t 2a7TT Pare 

taken'step t 

conseo uences cf fn P , the P ro P ert y from the 
ed by his Drede 116 dr ? ach °f trust- committ- 
mi P ht in /fven • S ° r ’ h,S ne S !ect to do so 

breach of S i ? rn f. a,lces constitute a 

ly this would 1 ^ iV. 1 ? 1 h‘ nise lf and natural- 
J , would be still more so if he con- 

predecess°oPs a h Per ? onall - v the benefit of his 

tions shon d n ach ° f ln,st “ d the allega¬ 
tions should be enquired into. 

I will now consider the praver in the 

he°thir P d° r ‘ i0 ? ° f / elief ^ ask, ngas against 

possesion P f' y n tranSferees delivery of 
P session to the new trustee. It might 

(6) 33 C. 789 at p. 808; 10 C. W. N. 581. 
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seem at first sight that if, as already held, 
the alienations can in a suit under s. 92 
be declared void, it is a natural corollary 
that a decree for recovery of possession 
should follow, but the two reliefs are not 
on the same footing. A declaration as to 
the legality of the alienation is within s. 9 2 
because it is a necessary foundation for the 
finding that there has been a breach of trust 
and that declaration involves and is equi¬ 
valent to a declaration that the alienation 
is void and such latter declaration is, there¬ 
fore, within s. 92. But the recovery of pos¬ 
session by the new trustee is not necessary 
to complete the finding that there has been 
a breach of trust nor is it necessary for the 
purpose of any direction as to how the trust 
is to be administered. 

The only cases directly opposite are 
Sajedur Raja Chowdhuri v. Gour Mohun 
Das Baishnav (3) and Ghazanjfar Husain 
Khan v. Yawar Husain (1). In Sajedur Ra ja 
Chowdhuri v. Gour Mohun Das Baishnav (3). 
Banerji and Rampini, JJ., held at page 
429* in a suit under s. 539 (corresponding 
generally to the presents. 92) that there can 
be a decree for the return of the property by 
the transferees. In Ghazanjfar Husain Khan 
v. Yawar Husain (1) the decree appealed 
against was not a decree for delivery of 
possession, but only directed the trustee “to 
bring into his possession” the property im¬ 
properly alienated (pagelllfit). Both Stanley 
C. J., and Burkitt, J., held that this latter 
direction was a valid direction. The ques¬ 
tion whether there could be a decree for 
actual delivery of possession, therefore, did 
not actually arise, and any dicta in regard to 
the possibility of such a decree were, there¬ 
fore, obiter. Both Judges, hower, discussed 
the question, Burkitt, J., held (1) that a 
decree that the new trustee should “bring 
into his possession” the property improper¬ 
ly alienated was within the power of a 
District .Judge in a suit under s. 539 (now 
s. 92), but it did not amount to a decree 
“for recovery of possession” and could not 
be executed as such; that if the transferees 
surrendered possession, well and good; but 
that, if they refused to surrender, the new 
trustee must bring a separate suit in the 
competent Civil Court ancl get a decree for re¬ 
covery, (2) that a District Judge could not in 
suit under 8. 539 (now s. 92) pass a decree 
for recovery of possession against third 

"“•Page of 24 Q. —[ Ed.] 
tPage of 28 A.— [Ed.] 


party transferees; unless, of course, a sui L 
to obtain such a decree had been institut 
ed in the ordinary competent Civil Court 
and he had called it up for trial before 
himself; in which case it would not of 
course be a suit under s. 539 at all. He did 
not refer to Sajedur Raja Chowdhuri v. 
Gour Mohun Das Baishnav (3), in which 
Banerji and Rampini, JJ., held that such a 
decree for recovery of possession against 
the transferees was within s. 539, J but the 
case had been quoted in argument. Stanley. 
C. J., held that it was clear that the Court 
may in a suit under s. 539 direct a trustee 
who is being removed to make over the 
trust property to the new trustee. As to 
whether it could direct a transferee of 
property held to have been improperly 
alienated to make over the property to the 
new trustee, he said that he would have 
had difficulty in following Burkitt, J., in 
the difficulties which the latter found in 
the way of accepting Sajedur RajaChowdhuri 
v. Gour Mohun Das Baishnav (3), but he did 
not consider it necessary to decide the 

point. 

These two cases are so far as appears to 
me, the only cases which appear to be 
directly apposite to the one before us. We 
have, therefore, a decision of two Judges 
of the Calcutta High Court that such a 
decree is within s. 539 (now s. 92); the 
obiter dictum of one Judge, Burkitt, J., of a 
Bench of this High Court that such a 
decree is not within s. 92 and the obiter 
dictum of the other Judge, Stanley, C. J., 
of the Bench that if he had to decide the 
point he could not accept the arguments 
which had influenced his brother Judge. 
The question arises directly in the present 
case before us. Section 92 by its terms 
applies only where there has been an 
alleged breach of trust or where a direction 
of the Court is necessary for the administra¬ 
tion of the trust, and if either of those con¬ 
ditions is satisfied, and, in addition the 
proper consent has been obtained to the 
institution of the suit, the section then pro¬ 
ceeds to declare (a) to (h) wllat decree may 
be passed. 

The object of the section has been declar¬ 
ed to be [ vide Sajedur Raja Chowdhuri v. 
Gour Mohun Das Baishnav (3)], and this 
interpretation has not so far as I am aware 
ever been qualified or challenged, “to pre¬ 
vent an indefinite number of reckless and 
harassing suits being brought against 
trustees by different persons interested in 
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the trust . This object is in no way fur¬ 
thered by holding that in a suit by a person 
interested for the removal of a trustee and 
the appointment of a new trustee a relief 
may be added against a third party trails- 
fcree that he be ordered to deliver up 
possession. 

Again, a consideration of the matters set 
out in els. (a) to (h) in s. 02 strongly sug¬ 
gests that those clauses are only concerned 
with either (l) the direct consequences of 
the breach of trust which is one of the 
alternative conditions precedent to the 
applicability of s. \r2 c. g. t els. (u), <V, and 

{d) or (2) directions for the administration of 
the trust which is the other of the alterna¬ 
tive conditions precedent to the applicability 
of s. 92 e. c/., els. (c) to (<y). 

To neither of these purposes is a 
decree for recovery from a third party of 
property improperly alienated in ‘any 
real sense akin. A decree for delivery 
of possession by the trustee who lias been 
removed to the new trustee may be held to 
be within s 92 as being a necessary con¬ 
sequence of his removal for breach of 
trust but that is not the case before us and 

a d *^ erent footing from the case 
of the third party transferee. 

It is urged that cl. (h) is wide enough 
to include a decree against a third party 
transferee for delivery of possession. It 
is admitted, and it has been more than 
once pointed out [vide J amal-ud-din v 
Mujtaba Hussain (7), Ghazantfar Husain 
Khan v. Yawar Husain (1) and Budree Das 
Mokin v. Chuni Lai Jhorry{§)\ that to cl. (h) 
must be applied the ordinary test generally 
applicable to such clauses, that it can only 
be applied to matters ejusdem generis with 
the preceding matters; but, admitting this 
it is further urged that a decree for re- 
covery of possession is ejusdem generis 
with the power given by cl. (c) to vest anv 
property in a trustee. That clause is clear¬ 
ly only intended to cover such cases as 
where a new trustee is appointed. 

There is nothing else in els. (a) to (a) 
which can remotely suggest that the relief 
in cL (ft) Ve are ““sidering can be included 

. Ttle Posing of a decree for possession 
is properly the duty of the ordinary S 
possessing jurisdiction in the 
case. The jurisdiction given by a 92 £ 
the principal Civil Court of Original Juris 

7) 25 A. 631 at p. 635; A. \V. N. (1903; 120. 
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diction is a special jurisdiction given for 


, . — j veil xUI 

a pm tic mar purpose and where the purpose 
of the section would not be furthered by 
the inclusion at the relief in the section, 
! require strong grounds to justify 

holding that the relief is within the section. 

t)!p C r m ^ rOU * U S , (, ° not a PPear. I concur, 
here foie, in the order proposed by my 
learned brother. J y 

By the Court.— We accordingly allow 
bis appea and setting aside the order of 

t() hkTn e< r St,1C i t Judge remand the case 

on i c C r ,n fl ° I rder that [t UiQ y restored 
to U Pen m, lng flIe and dls Posed of according 

,n ! ' ri lhe C0 ^n in - the Court below and 

n this Court will abide the event. The 

Mgher n sca]e. ° Urt WU1 ' nclude fees on the 


Z. K. 


Appeal allowed . 
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Messrs. D. N. Khare , R. B. and G. N. 
Kaivley , for the Appellant. 

Mr. D. T. Mangalmooriy for the Respond¬ 
ent. 

ORDER OF REFERENCE. 
Kinkhede, A. J. C.—After going 
through the record I think tlie question of 
law involved in the case is of such import¬ 
ance that it is desirable to have an author¬ 
itative decision by a Bench. 

The question to be referred to a Bench is 
as follows: — 

Where an occupancy tenant surrenders 
his holding to a landlord under s. 35 of 
the Central Provinces Tenancy Act and 
the surrender is set aside upon an appli¬ 
cation made under s. 36 of the said Act by 
his heir who happens to be a female, 
and the female heir is placed in posses¬ 
sion of the holding upon her undertaking 
and paying the statutory liabilities out 
of her own separate funds, does the hold¬ 
ing belong to her absolutely so as to 
make her a fresh stock of descent, or does 
she take only the widow’s interest in the 
same as if the tenant were dead and she 
inherited it for want of nearer heirs at the 
date of the surrender. 

Kotwal, A. J. C., has held in Premlal 
v. Bhagchand (1), that she takes the land 
as a new tenancy and becomes a fresh stock 
of descent so as to let in her own per¬ 
sonal heirs. Mr. Mittra, A. J. C., held in 
Sumaranclas v. Thakur (2) that the person 
to succeed to a tenancy after a female is 
the heir of the last male-holder and 
not the heir of such a female. This view 
is supported by and is in accordance with 
the view that has prevailed in this Court 
since a very longtime. Per Stevens, J. C., 
in Fakira v. Hari (3), Salita v. Sitaram 
(4), and per Ismay, J. C., in Sheoshankerpuri 
v. Rukhvia (5), and per Drake-Brockman, 
J. O., in Vithu v. Mendri (6), and does not 
go against the view taken by Hallifax, 
A. J. C., in an analogous case under s. 45 
of the Central Provinces Tenancy Act, in 
Sheoram v. Tikaram (7). 

As at present inclined my own view is 
that the person placed in possession gets 

il) G9 Ind. Cas. 669; 19 N. L. K. 4; (1923) A. I. R. 
(N.) 34. 

(2) F. A. N. . 36 of 1914, dated 9-10-16. 

(3) 6 C. P. 7 R. 135. 

(4) 6 C. P. .. R. 138. 

(5) 15 O. P L. R. 89. 

(6) 4 Ind. < \s. 792; 5 N. 7^. R. 172. 

(7) 71 Ind. Ode. 129; 19 .N. L. R. 26; (1923) A. I. R. 
(N.) 93. 
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the tenant-right in virtue of his or her 
possession as heir to the surrendering tenant 
and not independently of it, and, there 
fore, the interest of the female heir so 
pi iced in possession must be only such 
interest as she may have under the personal 
law to which she i9 subject in property 
inherited from her husband. Here the 
mother being a female heir under Hindu 
Law had only a widow’s interest and 
could not be a fresh stock of descent so as 
to let in her own personal heirs. I would, 
therefore, request that if the Judicial Com¬ 
missioner thinks that this is a fit case for 
reference to a Bench it may be so referred 
and the Bench may be constituted. 

Baker, <J. C. —To be heard by a 
Bench. 

OPINIONS. 

Kinkhede, A. J. C.— The facts of the 
case appearing from the judgment are as 
follows :— 

The fields in suit were originally held 
by one Govinda in occupancy right. On 
his death, his son Dewaji inherited them. 
Dewaji died leaving behind a mother, 
Bahena, and a widow. Muscimmat Soni, 
although the latter inherited the holding, 
she surrendered it to the landlord with 
the express object of divesting herself of 
the tenant-right and of, what she consider¬ 
ed, becoming free to remarry. Soon after 
this she remarried. Dewaji’s mother, Bahena 
then applied to Revenue Officer to be 
placed in possession of the holding under 
s. 36 of the Central Provinces Tenancy Act 
and was placed in possession on payment 
of Rs. 28, the amount of rent which Soni 
had left in arrears. Mvscrmmat Bahena re¬ 
mained in possession of the land till her 
death. After Behana, her lessees were 
sued by one Bhiwa, who claimed to inherit 
the holding from Dewaji as his cousin and 
heir. During the pendency of this suit one 
Wasudeo, the son of Behana’s predeceased 
daughter Sita, brought the suit, out of 
which this second appeal has arisen, against 
Bhiwa and the lessees of Bahena. The 
basis of his claim was that by payment of 
Rs. 28 out of her separate funds for arrears 
of rent and also by the conferral of tenancy 
right upon her by the Revenue Officer, Be¬ 
hana, became the absolute owner of the 
holding and as such she became a fresh 
stock of descent in respect of the holding 
which was stridhan in her hands. This 
contention failed before the Trial Judge 
as also before the District Judge. The 
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plaintiff lias, therefore, come up in 

second \ appeal and urges, relying on a 

decision of this Court in Premlal v. 

Bhagchand (1) that his appel must succeed 

1 he appeal was heard by a Bench of two 

Judges by order of the Judicial Commis¬ 
sioner. 

The provisons relating to surrender by- 
tenants are contained in ss. 33 and 3-1 of 
the old Tenancy Act of 1883, and s. 35 
of the new Tenancy Act, 1898. As tenancy 
onginates in a contract and is supplement¬ 
ed and controlled by Statute, it logically 
follows it must ordinarily be determined 
by a contract with the landlord and also 
lapse to the landlord where the last tenant 
dies without any lawful heir entitled to 
succeed under the tenancy law; because, 
it is in him that the ultimate revision vests. 
It will, however, be remembered that 
where such ultimate reversionary interest 
of the landlord is subject to 'the prior 
reversion in favour of the heirs recognized 
by the tenancy law, the law will look ask¬ 
ance or with disfavour at any transaction 
between the tenant for the time being and 
the landlord which in any way brings the 
latter s reversion into being earlier, i. e., 
duiing the tifetime of heirs, and thereby 
derogates from the grant and its statutory 
incident of heritability, and thus seeks to 
defeat the right of succession to which 
it has given its recognition. Therefore, if 
the holder of tenant-right tries to bring 
his lease hold interest or tenant-right to 
premature end by executing a surrender 
m favour of the landlord the bona tides 
of the trasaction was liable to be challeng¬ 
ed in a civil suit. 

It will thus be seen that, where the 
holder of the tenant-right is a male he 
can represent the tenancy fully, in its re¬ 
lation to the landlord, and, if he executes 
the surrender, and if he is, under his 
personal law, competent to act for him¬ 
self, he acting with the landlord in whom 
the immediate reversion in his case vests 
can, by a consensus of mind put an end 
to the tenancy by surrender under an 
express contract permitted by s. 33 or 
forfeit it by implied surrender* as contemp¬ 
lated by s. 34 of the Act of 1883, or ex- 

it under s. 35 of the new Act of 
1898. But where such right is held by a 
widow or other female heiress whose inter- 
est is analogous to that of a Hindu widow 
although for certain purposes she represents 
the tenant-right in its relation to the land- 
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lord, her rights are not equal to those 
of a male. The very nature and incident 
or the devolution of the tenant-right in 
her favour carries with it certain dis¬ 
abilities which the law recognises in the 
interest of the next reversion. The tenant- 
nght must in such a case be deemed to 
be spilt up, as it were, in the eye of law 
the very fact that the tenancy has 
devolved on tlie female in such a way that 
tneie cannot be a complete merger of the 
tenant-right if she were to release it by 
her own voluntary act or by her failure 
to perform the duties of a tenant for the 
time being in favour of the landlord in 
w om oidmanly the immediate reversion 
vests, unless the reversionary heirs inter- 
est ^with w'hich the widow’s qualified'estate 
is saddled in cases governed by Hindu 

al ; so * a i len in along with such 
qualified estate by means of a transaction 
in w ich the widow and the reversioner 
have acted together, or by the latter’sgiving 
his consent to the widows submerging 
he e sser interest, namely,;the entire tenant- 

" g ‘“’ • neater right of the landlord, 

so as to bring about a complete merger 
and wipe the tenant-right altogether out of 
existence. In my opinion it could not be 
open to her to arrogate to herself all the 

for'lt'p , P nvile 8 es of a male tenant, 
foi the simple reason that being a female 

liber tv of® t * k ® S the lnh eritance with full 

liberty of enjoymeut of the usufruct but 
subject to restrictions imposed both as re- 

wfn v 5 ? e y° lution of the corpus on her 

tion b over VVl’ ^ ^ P ° Wer of di sposi- 
t ’• du ™S her lifetime, under 

that, d exist 'on Ik addltl ° n to the restrictions 
transfer to wWK r L ght of succession and 
tenancv Lw i? a® 1S L Sub i ect ' under the 

class Vhe fPo ke i th? v ther tenants of her 

reversion Vi " u nt ' nght and the immediate 
reversion which vest in the case of a male 

li s dF e S id ° e ¥ v ^FS’iy^rl 

ly as such n 6 an ^ the landlord respective- 

ignore "the" of 7^ alto ? ether 

heir. ucerest of the reversionary 

make^a S sn\°i^keen the settled law that to 

tual all inf_ n< ^ e . r . a widow effec- 

interest mVfK St l n “ d Possession of life- 
Lai v h r abandoned by her: Behari 

Laly. Mad ho Lai (8), that is to say she 

De7(77)m\p 9 c:) A ' 30; 6 Sar - p - c - J - 88; 9 
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can, so to speak, by a voluntary act bring 
about her own death. It is the self-efface¬ 
ment of the widow—an effacenient which in 
other circumstances is effected by actual 
death or civil death, which opens the estate 
of the deceased husband to the next heirs 
at that date. 

The reversioner's interest must, therefore, 
begin to operate and fasten itself on the 
estate held by the woman the moment 
she is divested of her widow’s estate either 
by natural death, or by civil death, as in 
the case of re-marriage, or by a bona fide 
self-effacement as in the case of a total re¬ 
nunciation of the widow’s whole interest 
in the whole of the estate in favour of 
the nearest reversioner or whole body of 
next reversioners, i.e., her husband’s next 
heirs ; Rangasami Gounden v. Nachiappa 
Gounden (9) and Bhagwat Koer v. Dhanak- 
dari Prashad Singh (10). The transferee 
from her takes her interest subject to the 
rights of the heirs and of the landlord 
to avoid the transactions on grounds open 
to each of them. She cannot claim to be a 
representative of the entire estate where 
her act, instead of being for the preservation 
or benefit of the estate, aims at its destruc¬ 
tion or annihilation. Thus she neither 
singly nor in conjunction with strangers or 
persons other than those in whom the re¬ 
version vests and who are entitled to object 
to her dealing with the tenant-right under 
the Hindu Law, or even the tenancy law, 
including the landlord, can prejudice the 
rights of those to whom the right of succes¬ 
sion or reversion is secured by Statute. 

I do not see any difference in principle 
between the case cf a transfer by a Hindu 
widow to strangers and surrender by her in 
favour of the landLrd where the estate of 
a reversionary heir intervenes. Though in 
form it purports to be a surrender of the 
whole tenant-right the a reversionery interest 
must ordinarily remain untouched by it 
unless it is a bona fide surrender. The so- 
called surrenderee becomes, as it were, only 
a transferee in the eye of law r , as was the case 
when a landlord took a surrender of tenant- 
right after the tenant had created a valid 
usfructuary mortgage, and it v T as allowed to 

(9) 50 Ind. Cas. 198; 42 M. 523; 30 M. L. J. 193; 17 
A. L. J. 536; 29 O. L. .T. 539; 21 Bom. L. It. 040; 23 C. 
W. N. 777; (1919) M. W. N. 262; 26 M. L. T. 5; 10 L. 
W. 105; 16 I. A. 72; 1 U. P. L. R. (P. C.) 66 (P. C.). 

(10) 53 Ind. Cas. 317; 17 O. 466; 37 M. L. J. 513; 17 
A. L. J. 1036; (1919) M. W. N. 860; 1 P. L. T. 1; 2 U. P. 
L. U. (P. C.) 27; 46 I. A. 259; 22 Bom. L. It. 477; 24 C. 
W. N. 274; 12 L. W. 105 (P. C.). 
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operate merely as a transfer of the equity 
of redemption only to the landlord : Bali- 
ram v. Ram Rao Mahratta (11). Unless, 
therefore, it is shown that the reversioner 
has, by taking some benefit, or by consent¬ 
ing or doing any other act, relinquished his 
interest in favour of the landlord, or signi¬ 
fied his assent to the widow’s act of submerg¬ 
ing the lesser interest of the tenant, in its 
entirety, in the landlord's greater interest, 
the fusion of the two estates, which is 
absolutely necessary to give the landlord a 
complete mastery over the tenant-right, 
does not take place. He cannot in the case 
of a Hindu female acting in collusion with 
him and with the avowed object of pre¬ 
judicing the right of the reversioner deprive 
him of his right to challenge the bona fidcs , 
and the binding character of the transaction 
as against him. The two estates must be 
completely united in one person and must 
be fully represented for the purposes of 
such union by those in whom they vest in 
the eye of law, and by whom they are held 
for the time being, and this is why there 
cannot be a surrender of a part or undefined 
and undemarcated portion of the holding, 
or by the individual act of a person who is 
only a joint tenant along with another, or 
in favour of a person who is not the sole 
landlord but a co-sharer in the village. 
None of these transactions operates to drown 
the lesser interest into the greater because 
there cannot legally be or is not a complete 
conlluence of two interests. 

It is on this principle, as I understand it, 
that the theoiy of surrender of tenant-right 
in the Central Provinces is based. The 
Courts have constantly refused to recognize 
the validity of voluntary surrenders where 
they operated to prejudice a prior valid 
grant. This Court has consistantly held 
that the tenancy has in the eye of law a 
continuance for the purpose of working out 
rights already created under a prior valid 
grant lawfully grafted as it were on the 
tenant-right: Bhuray Brahmin v. Lala 
Vish wanath (12) Of course, where the ten¬ 
ant-right itself comes to an end by opera¬ 
tion of law and not by the voluntary act of 
the tenant throwing up the tenancy the case 
is treated differently. 

Hindu Law does not allow a Hindu widow 
to prejudice the reversionary heirs’ rights ; 

I say it was never the policy of the tenancy 

(11) 4 N. L. R. 57. 

(12) 3N. L. R. 170. 
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law also to allow them to be prejudiced at 
the hands of a Hindu female whose interest 
is analogous to that of a Hindu widow in 
inherited property. It is necessary to 
point out here that the true import of 
Dl'ak.e-Broekman, J. (Vs observations in 
Vitim v. Mcmlri (6), beginning w ith. “ This 

view.to the level contended for" often 

quoted to support the unqualified right of 
a Hindu female to surrender an occupancy 
holding, is rather the other way, because 
he was there refuting the argument that a 
Hindu widow takes as full heir and can 
make an absolute disposition of tenancy, 
as his remarks to the effect ‘ the Legislature 
would have used very clear and unmistak¬ 
able language had it intended to raise 
the interest of a Hindu woman in an inherit¬ 
ed holding to the level now contended for” 
would show. 


No doubt he observes in Dajiba v. Rayhu- 
nath (13), that s. 35 (i) of the Central Pro¬ 
vinces Tenancy Act, is so generally worded 
as to preclude the reversioner from question¬ 
ing the Hindu widow's surrender because 
it gives power to surrender “the holding” 
and not merely the right of the tenant for 
the time being in his holding, still, it 
appears, he realized the difficulty himself, 
as his following observations at page 128* 
clearly show:— 


“ The special provision in s. 36 is certainly 
difficult to account for, limited as it is to 
occupancy holdings ; but I think its princi¬ 
pal object must have been to defeat an 
ex-proprietary tenant of sir who endeavours 
to circumvents. 45 (1) giving him occupancy 
rights. Upon the view put forward for the 
appellant a landlord might have to deal 
with a reversioners claim as much as a 
century after the death of the tenant from 
whom descent should be traced : take for 
instance the case of a tenant who leaves a 
girl widow and an infant daughter, the 
women succeeding one after the other and 
the daughter surrendering at the very close 
of a long life.” 

With due respect to the above remarks, I 
say that s. 36 contemplated avoidance of 
every surrender unless the landlord was in 
a position to prove that any particular 
surrender was “ bona fide ” and had “ not 
been made with the object of evading the 
provisions of a. 45 or s. 46 ” as is clearly 
pointed out in sub-s. (4) of that section. In 

face of the express mention of “s. 46” in 
(13; 20 lad. Cas. 920; 9 N. L. R. 126 at n. 197 
♦Page of 9 X. L. R.—[Ed.l —- 
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the sub section, it is not, 1 respectfully 
submit, correct to say that the principal 
object of s. 36 must have been to defeat an 
exproprietary tenant of si)- who endeavours 
t M-ircumvents. 45 (1‘ giving him occupancy 
lights. The anomaly relied upon as suggest¬ 
ing the opposite conclusion, namely, that of 
a sin render by a Hindu widow being treat¬ 
ed as operating against the “holding” and 
not acainst the 'bight of the tenant” for the 
time being in his holding, or of a rever¬ 
sioners claim being put forward a century 
ailer the surrender, disappears if the female 
surrendering tenant is regarded as having 
thereby become, either a total stranger to 
the family or brought about her own com¬ 
plete self-effacement or civil death as it 
were side by side with the annihilation of 
her interest in the tenancy. If she murders 
the tenant-right she must also be regarded 
as having committed her own suicide so far 
as her tenancy is concerned, because her 
continued existence for the discharge of her 
duties in respect of the tenancy is necessary 
for its continuance. With the help of this 
fiction of death the rights of heirs of her 
husband can be worked out very easily. 
Drake-Brockman, J. C., has himself recog¬ 
nized this fiction of death in his decision 
in Jiao Vina yak v. Laxman (14), in connec¬ 
tion with a relinquishment executed by a 
co parcener in a Mitakshara joint family in 
favour of another individual co-parcener, 
and determined the shares of the rest of the 
co parcenary as though the relinquishing 
co-parcener was dead. He had the support 
of an eminent Judge like Sir Lawrence 
Jenkins, C. J., of the Bombay High Court 
in \\ asantrao v. Ancindrao (15). Drake- 
Brockman, J. C. s. reference at page 6i* to 
that Bombay case is very important: 

“It was held in appeal by Jenkins, C. J., 
and Batchelor, J., that the release should 
be treated not as for the benefit of Kashi- 
nath alone but for that of the whole co¬ 
parcenary, the shares on partition being 
determined as though Madhavrao was dead. 
The decision as a whole was confirmed by 
their Lordships of the Privy Council who 
remarked that the principles governing the 
case had been rightly applied in the appel¬ 
late judgment: it was also expressly stated 
that the release did not operate to deprive 
Madhavrao’s ‘ ' 

parcener.” 

Ji 1 4t Iai. Cas. 51; 11 N. L. R. 56 at p. 61. 

(lo) 6 Bom, L- R. 925 at p. 947. 

♦Page of 14 X. L. R.~ [EdJ. 
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While rocognizing that the surrender or 
release operates in such cases to put an 
end to the death of tiie surrenderer, he ex¬ 
pressly ruled that it leaves unalfected the 
interest of those whose interests are not 
duly represented in the transaction or who 
do not derive any benefit therefrom. The 
principle that a murderer of a person should 
himself be treated as dead for the purposes 
of succession to the person murdered, has 
been affirmed by the Privy Council only 
recently in Kenchava v. Girimallappa (10). 
I, therefore, hold that the surrendering 
widow can very well be regarded as dead on 
the date of the surrender so to let in the 
next reversioner at once. 

It was to this principle recognized by law 
that the Legislature when enacting the 
Tenancy Law of 1898, gave prominent 
sanction by enacting the provisions of s. 30. 
But even though the Legislature extended 
their protection to bona fide surrenders, as 
sub s. (4) of the section will show, it was 
only in respect of surrenders which appeared 
to the Revenue Officer to be in evasion of 
the provisions of ss. 45 and 40 (1) that they 
were given power to grant relief to the 
heirs. This clearly shows that it was not a 
new right created by the Tenancy Act but 
a recognition of the pre-existing right of 
an heir to get back the tenancy, if it were 
attempted to be got rid of by a tenant in 
contravention of those sections, provided 
the heirs applied within the period of two 
years. If I may say so, it made the position 
of male tenants as also that of female 
heirs under Hindu Law practically alike 
in the sense that the surrenders by both, if 
they were in contravention of the Tenancy 
Law, were bound to be treated as transfers 
and were not to be allowed to operate so 
as to divert the tenancy into the hands of 
strangers or even to efface the tenant-right 
out of existence to the prejudice of the 
heirs to whom their succession was vouch¬ 
safed by law. The Legislature had, there¬ 
fore, to provide a summary, speedy and less 
costly procedure to give effect to this policy 
in preference to the usual costly remedy of 
a civil suit. This necessitated the conferral 
of exclusive jurisdiction on a special forum 
and also the consequential barring 
of a remedy in a Civil Court. By provid- 

(1G) 82 Ind. Gas. 90S; 26 Bom. L. R. 779; (1924) A. I. 
It. (P. C.) 209; 20 L. W. 117; 17 M. L. J. 401; (1921) M. 
W. N. 719; 48 B. 569; 22 A. L. J. 962; 10 G. I.. J. 417; 
35 M. L. T. 941; 51 I. A. 368; 29 C. W. N. 271; 1 O. W. 
N. 505; 3 Pat. L. R. 9 (P. 0.). 
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a special procedure and special 
forum the Legislature did not intend to 
create a new tenant-right, different in kind 
and inconsistent in tenure, from that held 
by the outgoing tenant, or independent of 
the one relinquished through the medium 
of the surrender. The self-same right was 
allowed to be claimed by the heirs of the 
outgoing tenant and the right to apply to 
be placed in possession of the holding was 
recognized as accruing to the heirs in the 
same manner and to the same extent and 
in the same order as the may have inherit¬ 
ed, if the surrendering tenant had died 
without nearer heirs at the date of the sur¬ 
render. In other words the underlying 
principle of s. 3G was to revive the tenant- 
right for the benefit of the heirs at law, 
and not to make them new tenants. Of 
course, limitations had to be put upon 
the exercise of such right in the best in¬ 
terests of the tenancy, and also for protec¬ 
tion of the rights of the landlord on the 
footing that the surrendering tenant had to 
be treated as though he was dead. It also 
follows that if his assets are to go to his 
heir the law must provide for the payment 
of his liabilities also by the heir who takes 
up the tenant-right. The law cannot be 
just to one and unjust to another. It has 
to provide for payment of surrendering 
tenants’ liabilities as a condition precedent 
to the heirs recovering possession from the 
landlord or the transferee. The liability 
for such arrears of rent is of such a nature 
that an heir takes the tenant-right subject 
to that liability. S eeJankiBai v. Bayabai 
(17). The case in Sri Ram Jankiji v. Jag* 
damba Prasad (18) is, therefore, easily dis¬ 
tinguishable from the case of such a liability. 
It, therefore, follows that the surrender 
though it stood in the name of the land¬ 
lord enured for the benefit of all persons 
interested in the succession, and if it was 
in evasion of s. 46 of the Act, it accelerat¬ 
ed their succession, but if it was bona fide , 
it put an end to the tenancy. The neces¬ 
sary corollary was that where there exists 
a lieirarchy of interests amongst persons 
interested in the reversion including the 
landlord as the last link in the chain it 
must enure in the order in which the inter¬ 
est would have gone in succession to such 
persons and in their absence to the landlord. 
This is how the provisions were understood 


(17) (1902) 16 G. P. L. R. 55 at p. 57. 

(18) 61 Ind. Gas. 3; -13 A. 3<4 at p. «j<6 ; 
129; 3 U. P. L. R. (A.) 33. 


19 A. L. J, 
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by those who had the exclusive jurisdic¬ 
tion to deal with the matter on the revenue 
side. The surrendering tenant was to he 
treated as dead and the succession was ac¬ 
celerated : vide Revenue Rulings noted 
under s. 3G, Central Provinces Tenancy 
Act, in Chitale's Digest of Local Rulings. 
1 give below the head-note of only one i ulmg 
—Ramkrislina v. Lakhanlal: ~ ° 

“ Sections 3G and -17 of the Central Pro¬ 
vinces Tenancy Act XI of 1896, confer the 
right to be put in possession of tlie sur¬ 
rendered or transferred holding on all 
persons in the line of the heirs and declare 
that this right shall accrue in the order 
in which such persons would have inherit¬ 
ed the right of the tenant in the holding if 
the tenant had died. 1 he right to apply is 
not dependent on the existence or non-exist¬ 
ence of heirs nearer to the tenant than 
the applicant but simply on the point whe¬ 
ther the applicant himself could inherit 
if no such nearer heirs existed. Such near 
heirs are entitled to the iirst refusal of 
the right, but if they do not claim the 
holding, the right is open to any person 
who, if their intervening heirs had been 
non-existent at the time of the transfer 

would be entitled to inherit the tenant's 
right’. 

If a female i elation who is the heiress of 
the out-going tenant takes advantage of 
this piovision of law 6he does so in virtue 
of hei position as suck an heiress and not 
independently of it, and if she pays the 
money she pays it not for acquiring anew 
light but in discharge of an obligation 
which attaches to her in that capacity. 
Having come into possession as an heivess 
she cannot claim to hold it in any independ¬ 
ent right. Where a grantor, who has no 
title, purports by deed to convey a piece of 
land to A for life with remainders over 
and A enters upon the land under the 
deed, and afterwards acquires a good title 
by possession against the true owner A 
and his privies are respectively estopped 
as against the remainder men, from dis¬ 
puting the validity of the deed : Dalton v 
Fitzgerald (19) followed in Appa Rao v* 
Go pa La Row (20). The principle underlying 
these cases has been followed by Mittnf 
A. J. O., in Skeo Lai v. Sheorajia (21) as 
the following observations will show 


(19) (1897) 2 Ch. D. SG at p 93- 66 I T pi, rni 

L. T. 700; 45 W K. 685. ’ Lh ' b04; 

(20) lb M. L. J, 409; 4 AI. L T 5* 21 \r 

?i; 23 tad. Cas, 739; 10 if U R.’35 aY V* 37. 
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\\ lien a person enters on land under 
a title a.s heir which is necessarily a limit¬ 
ed title, in Hie picoent case, very cogent 
evidence is necessary to show that she aiter- 
wards asserted u title as absolute owner ”. 

AuL only the female is estopped m assert¬ 
ing an independent title but everybody 
else claiming unaer her is absolutely estopp¬ 
ed from asserting it. Tier intention to treat 
the property thus acquired as her stndkan 
lias to be made out by very cogent evidence, 
fins has not been done in the present 
case. 

On the contrary Lxs. P-2 and P-3 afford 
clear proof of an unmistakeable inten¬ 
tion on Musammat Lakena's part to assert 
her right as an heiress of her son ; there 
is nothing on record beyond the mere fact 
that she found out the small amount of 
Rs. -8 required to re-liabiiitate her in the 
tenant-iignt which she succeeded in getting 
by the liction of death of the surrendeiing 
tenant, which can be said to be sufficient 
to show that she intended to treat the ten¬ 
ancy' as though it was her self-acquisition. 
If a person incurs a debt even on a peisonal 
covenant in order to discharge his own. 
liability as an heir, he does not thereby 
evince an intention to hold the inteiest 
secured by the discharge of his own liability 
as a new acquisition in his own hands. Ly 
discharging the debt otherwise than out of 
the assets in respect of which the liabili¬ 
ties existed, he improves the value of the 
assets by freeing it from the liability sub¬ 
ject to wnicn he took them. 

A female heir derives no stronger title 
fiom the fact that the fnani Commissioner 
has enfranchised in her name property in- 
hented from a male and has given a new 
title-deed in her name: Vangula Diksha - 
tiUu v. 1 angala Gavaramma {22), Kashi 
1 I aoad v. Inaa Kunwar (26), May lie’s Tlindu 
Law, paragraph G09 of 9tn Ldition. On 
the same analogy mere selection by the 
Revenue Officer of a particular heir does 
not invest him with a new tenancy. 

he lepeal of s. oG of the old Tenancy 
Act ana me provision of s. 89 of the new 
eiiancy Act of 192U which enables the 
enant to act even unilaterally has not 

ected the rights of the heir at civil law. 
s only effect was to abolish the special 
summary and speedy remedy and also the 
special Jorum, but it has left intact the 
lights as also the remedies available to him 

(22) 28 M. 13. 

(23) 30 A. 490. u 
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under the general civil law including the 
personal law by which he is governed. 

For all these reasons I am of opinion that 
the view taken in Prcmlal v Bhagchand (l) 
is not in consonance either with Hindu 
Law or the Tenancy Law, as I understand 
it, and I, therefore, respectfully dissent from 
it and hold that the interest of Musammat 
Bahena was not absolute and that the 
plaintiff could not, therefore, succeed to the 
holding as though she was a fresh stock of 
dissent. 

Baker, J. C. — I agree and have nothing 
to add. 

By the Court. —The facts of this case 
have been set forth in detail in the Order 
of Reference and also in the opinions record¬ 
ed by the Bench. As held by the Bench 
the reported decision in Premlal v. Bhag- 
chand (1) does not lay down the law 
correctly. That decision, therefore, stands 
overruled. It, therefore, follows that plaint¬ 
iff who is the sister's son, i. e., a bhinna- 
gotra Sapinda. of the last propositus Dewaji, 
is not entitled to succeed to the holdings 
in preference to the defendant Bhiwa who 
is a sagotra sapinda of Dewaji. 

The suit wa3 rightly dismissed by the 
Courts below. The appeal, therefore, fails 
and is dismissed with costs. Costs in the 
lower Courts will be paid as already 
ordered. 

z. k. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 134 of 1924. 

March 3, 1925. 

Present: —Mr. Baker, J. C. 

JAGO— Defendant—Appellant 

versus 

MADHORAO—Plaintiff—Respondent. 

C. P. Tenancy Act (I of 1920), s. SO-Surrender to 
some co-sharers, not recognised by lambardar, effect of 
—Suit for rent after such surrender, whether main¬ 
tainable. , * 

A surrender made by a tenant to some co-snarers or 

a village without the intervention of the lambardar is 
a transfer and does not put an end to the tenancy 
unless the lambardar chooses to recognise it. Such a 
transfer is no bar to a suit by the lambardar foi 
recovery of rent from the tenant. 

Appeal against a decree of the District 
Judge, Nagpur, dated the 30th November 
1923, in Civil Appeal No. 154 of 1923. 


v. tahira ha no. 51 

Mr. .1/. lx. Bobde, for the Appellant. 

Mr. M.B. Kinkhedc , R. B., for the Re¬ 
spond en t. 

JUDGMENT.— The plaintiff who is 
the lambardar sued the defendant for rent 
for the fasti year 1329. The defendant 
pleaded that he had surrendered the field 
in 1919 and was not liable to rent. 

The lower Appellate Court awarded the 
plaintiff’s claim. Defendant makes this 
second appeal. 

The so-called surrender was admittedly 
made to two of the co-sharers without the 
intervention of the lambardar. Such a 
transaction is a transfer not a surrender, 
and does not put an end to the tenancy 
unless the lambardar chooses to recognize 
it: cf. Ramdayal v. Gulabia Bai (1), where 
it is stated that an express surrender by 
a tenant of his tenant right can only be 
effected by a contract between the tenant 
and his landlord. The plaintiff is, therefore, 
not bound to recognize the transfer, nor 
is any arrangement between the co-sharer 
and the tenant binding on plaintiff. 

As to the alleged credit given by the 
plaintiff to the co-sharers, in a suit be¬ 
tween him and them, for the profits of the 
land during the year in suit, this plea 
was never raised in the First Court, though 
the credit was given before the disposal of 
the present suit. 

There is nothing more to be said 
than has been said by the learned Dis¬ 
trict Judge. The appeal is dismissed with 
costs. 

z k. Appeal dismissed. 

(1) IN. L. R. 120 at p. 123. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 55 of 1923. 

March 13, 1925. 

Present: —Mr. Wazir Hasan, A. J. C. 

Chaudhri ABDUL WAHHAB and 
others—Plaintiffs—Appellants 

versus 

Musammat TAHIRA BANO and others 
—Defendants—Respondents. 

Custom —Wajib-ul-arz, entry in, value of—Record of 
custom followed by pious wish, effect of— Construction 
of document- Mistake, obvious, whether can be correct¬ 
ed by Court. . , 

Where a mistake in the expression of a written 
contract is obvious upon the face of the instrument so 
as to leave no doubt of the intention of the parties 
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withnut extrinsic evidence to explain it, the mistake 
is corrected as a mere matter of construction and the 
contract is construed in accordance with the obvious 
intention of the parties, both at law and in equity, [p. 

An entry in a irajib-vl-avz stated that under certain 
circumstances a widow would succeed to a certain 
share of her husband's property "with power of aliena¬ 
tion. The other conditions laid down in the entry 
showed clearly that the widow was not meant to have 
a power of alienation : 

//«.;/«/, that the word “with" before “power of aliena¬ 
tion ' was evidently a clerical mistake for the word 
“without and the obvious intention was that a 
widow succeeding under the circumstances detailed 
in the entry should have no power of alienation. Id 53 
cols. 1 A 2.J 

An entry in a u\tjib-nl-nrz recording a custom 
against the authenticity of which nothing is shown 
is sufficient proof of the custom recorded, jp. 33, col 2 i 

The effect of an entry in a wajib-ul-arz recording a 
clehnite custom is not destroyed by the expression of 
a pious wish on the part of the co-sharers which 
follows the record of custom, [p. 51, col. 1] 

.Appeal against a decree of the Subor¬ 
dinate Judge, Mohanlalgunj at Lucknow, 
in Suit No. 61 of 1922, dated the 28th 
September 1923. 

Mr. ill. Wasim, for the Appellants. 

Mr. A azivuddin , for the Respondents. 

JUDGMENT. This is the plaintiffs’ 
appeal from the decree of the Subordinate 
Judge of Mohanlalganj, dated the 28th 
September 1923. By this decree the plaint¬ 
iffs suit was dismissed. Hence this appeal. 
This suit as originally instituted was for 
a relief of declaration that certain aliena¬ 
tions made by Musammat Sartaj-un-nissa 
defendant No. 1 in favour of her daughter 
Musammat Tahira Bano, defendant No. 2 
and in favour of defendant No. 3, Jag^an- 
nath, veie ineffectual beyond the lifetime 
of the alienor and were not binding on the 
plaintiffs. Musammat Sartaj-un-nissa died 
during the pendency of the suit. In con¬ 
sequence of her death her name was 
removed from the array of the defendants 
and the plaint was further amended by 
including the relief for possession of a six 
pies share m village Nagram Purab and 
a similar share in village Garha. 

The property in suit is a moiety of a one 
anna share in each of the villages mention¬ 
ed above. This share originally belonged 
to one Chaudhri Abdul Rahim, who died on 
the 20th July 1910. Chaudhri Abdul 
Rahim was married twice. His first wife 
was Musammat Latif-un-nissa, from whom 
he had a son, Chaudhri Abdul Hakim who 
died m 1921 The three plaintiffs in the 
suit, out of which this appeal arises are 
the sons of Chaudhri Abdul Hakim Chau- 
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dhri Abdul Rahim’s second wife was Mu¬ 
sammat Sartaj-un-nissa. From her was 
horn Musammat Tahira Bano, defendant 
Ao On the death of Chaudhri Abdul 
Kalnm his inheritance was divided into 
two equal shares. One of such shares 

Ti’V i . the Possession of Chaudhri 
Abdul Hakim and the other share into 
the possession of his widow, Musammat 
bai taj-un-mssa. Musa mmot Sartaj-un-nissa 
made a mortgage of a portion of the 
property in her possession in favour of 
Jagannath defendant No. 3 and subsequ¬ 
ently on the 7th August 1920 she executed 
a deed of gift in respect of the entire 
share in her possession in favour of her 
daughter, Musammat Tahira Bano, and 
put her in possession thereof. The donee 
in her turn made certain alienations in 
la\ our of the remaining defendants, Sukh- 
Mndan No .J, Bandidin No. 5 and Ram 
Ral No b. The title on which the plaintiffs 
claimed possession of the share in suit 
was founded on a custom prevailing in the 
village and the family of Chaudhri Abdul 
Rahim to the effect that on the death of a 
proprietor leaving two widows, his pro- 
perty !s divided into two equal portions 
and the sons born of each of the two 
widows take the share allotted to their 
mothers. If one of the widows has no 
male issue she enjoys possession of the 
share allotted to her for her lifetime 

death U thn P t° W b r ° f alienation a »d on her 
J n a i that f hai ; e averts to the sons or 

^ rand sons of the other widow and that 
daughters do not inherit in any case On 

* ; *he defendants the custmn put 
foivaid by the plaintiffs was admitted 
except in respect of two particulars. They 
denied that the widow had no power of 
alienation and said that she had They 

S“ h d S d no? e »< 

The lower Court has found that the 

the esta'te 1,JOU tlf UCCeedS to the half share of 
has ill L a P ?![ er ? f a henation and it 

widow sn nd i* ^ dau ghter of a sonless 

Both tw fi C v the share of her mother, 
appeal findlngs are impugned ia the 

EEc S ft K- - 

den Ce i^\hJ l h arae -Reproduced as evi- 
aence in the case. It appears that Nagran* 
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is divided into several mahals , one of them 
is called Nagram Dakhan and is owned by 
Sunni Saiyid co-sharers, another is Nagram 
Purab, the co-sharers of which are Sunni 
Chaudhris. Exhibit 15 filed by the plaint¬ 
iffs relates to the former and Ex. A-6 filed 
by the defendants to the latter malial 
Another wajib-ul-arz filed by the defend¬ 
ants (Ex. A-10) is of village Ahmadpur 
situate at a distance of two miles from 
the village Nagram. Abdul Rahim was 
not a co-sharer in village Ahmadpur nor 
did he reside there. To my mind, there¬ 
fore, the evidential value of Ex. A-10 is 
very little or none. In Ex. 15 the earlier 
portion of the entry relating to the custom 
is the one which is admitted on both sides 
in the present carffe. The particular entry 
in controversy is stated as follows:— 

“If one widow has sons and the other 
has not, then the latter possesses her share 
in the estate of her husband for her life 
and without power of alienation and on 
her death that share also goes into the 
possession of the sons of the other widow. 
In case one widow has male issue and the 
other widow has female issue then on the 
death of the latter widow, the daughter or 
her issue does not get the share but that 
share also goes into the possession of the 
male issue of the other widow.” The 
language of which I have given the trans¬ 
lation is perfectly unambiguous and definite 
and there is no suggestion that in making 
the entry of the custom the Settlement 
Officer was guilty of any dereliction in the 
discharge of his official duties. The entry, 
therefore, proves the custom relied upon 
by the plaintiffs in its entirety. The entry, 
in Ex. A-6 as to the custom is exactly the 
same as in Ex. 15 except with this differ¬ 
ence that instead of the words bila ikhtiar 
intiqal (without power of alienation) appear¬ 
ing in Ex. 15 the words in Ex. A-6 are ba 
ikhtiar intiqal (with power of alienation). 

The argument on behalf of the plaintiffs 
is that the word ' ba' is a mistake for 'bila' 
rendered in English the argument comes 
to this that the writer of the entry in 
Ex. A-6 lias omitted the word ‘out 1 between 
‘with’ and ‘power of alienation.’ The lower 
Court has rejected this contention. To 
my mind it is a clear case of a clerical 
mistake. The entire context of the entry 
in Ex. A-6 and the setting in which the 
words ‘‘6a ikhtiar" are placed disclose be¬ 
yond any reasonable doubt that the word 
‘6a’ has been written by mistake and that 


it was intended to be written ‘ bila Im¬ 
mediately after the words in dispute in 
Ex. A-6 comes the following clause: “And 
the male issue succeeds to the share of 
his mother and after the death of tlio 
widow without the male issue her share 
also goes into the possession of the male issue 
of the other widow.” Having regard to the 
context in the portions quoted above I 
have translated the word “ aulad ” as indi¬ 
cating male issue only and I have no 
doubt in my mind that that is right. In 
the case of Wilson v. Wilson (1), Lord St. 
Leonards said: “Now it is a great mistake 
if it is supposed that even a Court of Law 
cannot correct a mistake, or error, on the 
face of an instrument: there is no magic in 
words. If you find a clear mistake, and it 
admits of no other construction, a Court of 
Law, as well as a Court of Equity, without 
impugning any doctrine about correcting 
those things which can only be shown by 
parol evidence to be mistakes—without, 
I say, going into those cases at all, both 
Courts of Law and of Equity may correct 
an obvious mistake on the face of an 
instrument without the slightest difficulty.” 
The rule is stated in Kerr on Fraud and 
Mistake, Fifth Edition, at page 523, in the 
following words: — 

“Where the mistake in the expression of 
a written contract is obvious upon the 
face of the instrument so as to leave no 
doubt of the intention of the parties with¬ 
out extrinsic evilence to explain it, the 
mistake is corrected as a mere matter of 
construction, and the contract is construed 
in accordance with the obvious intention, 
both at law and in equity.” 

As regards the exclusion of daughters 
Ex. A-6 is equally clear. It says : “That 
according to the Muhammadan Law the 
female issue gets a share side by side with 
the male issue but in our family she does 
not get any share in the presence of a male 
issue.” The importance of the entry as to 
a custom recorded in a wajib-ul-arz against 
the authenticity of which nothing is shown 
was emphasized by their Lordships of the 
Privy Council in the recent case of Balqo- 
bind v. Badri Prasad (2). 


a) (1854) 5 H. L. C. 40 at p. GO; 10 E. R. 811 at d 
822; 2.5 L. J. Ch. 697; 101 R. R. 25. 

(2) 74 Ind. Cas. 449; 50 I. A. 196; (1923) A. I. R 
(P. O.) 70; 21 A. L. J. 578; 9 O. & A. L. R. (P. C ) 581 
20 O C. 217; 45 M L. J. 289; 45 A. 413; 38 C. L. J. 302 
(1923) M. W. N. 799; 33 M. L. T. 317; 10 O. L. J. 308- 
29 C. W. N. 465 (P. C.), 
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The defendants lay much stress on the 
wajib-ul-arz of village Ahmadpnr(Ex. A-10) 
as showing the non-exclusion of the daugh¬ 
ter irom inheriting that share of her father s 
estate.which is allotted lo her mother on a 
partition between the two widows after the 
death of the father, under the custom. 
Exhibit A-lOas much as Ex A-fiis quite clear 
on the point that the sonless widow enjoys 
possession of the share allotted to her only 
for her lifetime and without power of aliena¬ 
tion. After the recital nf this part of the 
custom Ex. A-10 proceeds to state: “But when 
the widow dies then her share also goes into 
the possession of the sons of the other 
wid°w. Later the entry is as follows: — 
Although according to the Muhammadan 
Law it is permissible for a daughter to 
receive a share side by side with a son but 
there is no such usage in our family.” If 
this wajib-ul-arz had ended here there 
could be no question that a daughter was 
not entitled to any share in the inheritance 
of her father in the presence of a 
son. At the end, however, we find this 
statement: “If there are two widows one 
of whom has male issue and the other lias 
a daughter or daughters, in that case such 
a daughter may get the share of her 
mother.” There is thus an apparent incon¬ 
sistency between the earlier and the latter 
portion of the entiy. But is this inconsis¬ 
tency real? My answer is in the negative. 
The last portion is merely an expression of 
a pious wish on the part of the co-sharers of 
the village and is not sufficient to destroy 
the pre-existing custom recorded in the 
previous portion of the entry. I am, there¬ 
fore, of opinion,that these wajib-ul-ciraez 
establish the custom relied upon by the 
plaintiffs in its entirety. 

As against the custom in favour of the 
non-existence of a power of alienation in the 

widow, the learned Subordinate Judge relies 

upon certain instances in which such widows 
have made alienations. The first instance 
is one of Musammat Nurunnisa, who sold a 
portion of the estate which originally be¬ 
longed to her husband under a sale-deed 
dated the 25th May 1888 (Ex A-7). This 
is not a true instance in support of the 
power of alienation. The evidence proves 
beyond any shadow of doubt that the widow 
ga J. e . 3irt .h to a posthumous son, who died 
within six months of his birth. Thus the 
real successor to the estate was the son and 
whatever the widow got she got by right of 
inheritance aa a mother to her son. Th« 


second instance of an alienation made by one 
Musammat Sattarunnisa is not supported by 
any documentary evidence. As pointed out 
by the plaintiffs' learned Counsel, the donee 
under this alienation was the sole rever¬ 
sioner who could have contested it. Next, 
we come to four alienations made from 
time to time by one Musammat Nasibunnisa. 
The collateral were two, Sadiq Husain 
and Bunyad Husain. The earliest 
of these alienations is a sale-deed 
of the 17th June 1907 (Ex. A-8). Sadiq 
Husain consented to the alienation by 
being an attesting witness to the sale-deed. 
The second alienation in point of time is 
a mortgage dated the 20th January 1911 
(Ex. 12). Both Sadiq Husain and Bun}’ad 
Husain attested the document Then comes 
a sale-deed of the 1st November 1915. 
Sadiq Husain and Bunyad Husain joined 
the widow in executing the deed in ques¬ 
tion. On the 18th January 1921 the widow 
made another mortgage (Ex. A-13). The 
money was borrowed for the expenses of 

. . . , s marriage. Sadiq Husain 

identified the widow at the registration of 
the document. Lastly, comes another mort¬ 
gage of one plot of land made by the widow 
on the 1st August 1921 (Ex. A-14). Finally 
we have the case of one Musammat Bisa'r! 

6-pies in Nagram was sold in 
execution of a decree more than 30 years 
ago. r^o details of the nature of the debt 
or of the decree itself are forthcoming. 

As regards the custom of exclusion of 
daughters reliance is placed upon an in¬ 
stance of the alleged succession of the 
daughter of one Munawar Ali. It is said that 
Munawar Ah had two wives, Musammat 

From tK d f barbc T g \ rl named Chunmunia. 

* , „°® th ® forrner he 'eft a daughter Musam- 
mat oyedunnisa and from the latter two 

S ?i nS ’ *? us , ain an d Mubarak Ali. It is 
alleged that the daughter inherited the 

he . r T lher - A* 6 Plaintiffs ques- 

Mubaiak Ali In any event the instance is 

involved in obscurity and is not of sufficient 

importance to rebut the custom established 

by wajib-ul-arz. 

Reliance is also placed on the side of the 
defendants on a litigation in the year 1899 
between Ewaz All and l/u.sam??ia^Mahbub- 

th n e niS W 1 W °/ R T l asat Ali - Kwaz Ali was 

t le ^ ° f Kiasat Ali. Musammat 
Mahbubunn^a was the sister of Abd 

5 h a \?«n J- he pl3i A ch allenged the pow 
pi alienation on the part of the •yyid 
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The written statement asserted it. This 
written statement was verified by Abdul 
Rahim as an agent for his"sister, Musammat 
Mahbubunnisa. Abdul Rahim also gave 
evidence in the case as a witness on his 
sisters side. Finally the suit ended in a 
compromise (Ex. 5). The attitude taken by 
both Abdul Rahim and his sister in this 
litigation was in the interest of the latter 
and in the circumstances it is very much to 
be doubted whether they were speaking the 
truth in the matter of the custom. By the 
compromise Ewaz Ali and Musammat 
Mahbubunnisa divided the property of 
Riasat Ali. The widow’s claim in respect 
of her dower was also recognized. In the 
circumstance, therefore, the litigation and 
its sequel is not of much evidential value 
on the point under consideration. On these 
grounds I am of opinion that the plaintiffs 

are entitled to succeed. 

The result is that the appeal is allowed, 
the decree of the lower Court is reversed 
and the plaintiffs’ suit is decreed with costs 
in both Courts. 

z K Appeal allowed . 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Civii^Appbal No. 24-B of 

1924. 

December 19, 1924. 

Present: —Mr. Prideaux, A. J. C. 
Musammat BHAGI— Defendant 

Appellant 

versus 

KASHIRAM— Plaintiff—Respondent. 

Guardians and Wards Wet (VIII of 1890), s. 3- 
Civil Procedure Code (Act V of 1908), s. 9-Suit for 



Court. 


The appointment, of a guardian for a minor’s person 
and property is a matter specially within the provi¬ 
sion of the Guardians and Wards Act. That Act is 
intended as a complete Code dealing with the ri n h .-> 
and remedies of wards and guardians and all ques¬ 
tions touching the relations of these should be dealt 
with under the provisions of the Act. No suit undei 
the ordinary law will, therefore, lie to establish a 
right of guardianship. For this purpose an applica¬ 
tion must be made under the Act. [p. 56, col. l. J 

Tii 3 maternal grandfather of a minor brought a suit 
oil behalf of the minor as his next friend to recover 
certain moveable and immoveable property against the 
Minor’s father’s step-mother who admitted the title of 


the plaintiff to the property but claimed that she was 
lawfully managing the same as the guardian de jure 
of the minor plaintiff: 

Held, that the question was one to be decided under 
the provisions of the (luardians and Wards Act and 
that the suit was not* therefore, maintainable in the 
Civil Court. Ip. 56, col. 2.J 

Case-law referred to. 

Miscellaneous appeal against a decree 
of the District Judge, Akola, dated the 
22nd of April 1924, reversing that of the 
Additional Subordinate Judge, Akola, dated 
the 22nd of September 1923. 

Mr. G. G. Ilatwalnc , for the Appellant. 

Mr. .4. V. Khare , for the Respondent. 

JUDGMENT. —This case was brought 
by the maternal grandfather of the minor 
Natlioo as his next friend, to recover 
possession of certain moveable and im¬ 
moveable property together with profits 
for the year 1922-23, against the plaintiff’s 
father's step-mother. Plaintiff’s owner¬ 
ship to the property was admitted but 
the defendant claimed that she was law¬ 
fully managing the same as the guardian 
de jure of the minor plaintiff and has 
not done any acts of mismanagement, and 
that, therefore, the property could not be 
taken from her. The First Court found 
that it had no jurisdiction to try the suit, 
and that the suit is not maintainable as 
the plaintiff's next friend should have 
applied to the District Court under the 
Guardians and Wards Act. 

On appeal this main question of the case 
has been decided by the lower Appellate 
Court, that Court holding that the suit is 
maintainable. The decree of the First Court 
has been reversed and the suit has been 
remanded under the provisions of O. XXI, 
r. 23, of the C. P. C. 

No exactly similar case has been shown 
me. It is argued for the appellant that 
under s. 3 of the Guardians and Wards 
Act the order of the First Court is correct. 
Now, it seems to me that even when an 
application is made to a District Court to 
appoint a guardian of the person and pro¬ 
perty, and in the present case property is 
in dispute, that Court may or may not 
proceed with the case. It does not follow 
that in every case a guardian is appointed; 
and we know that in the case of most 
minors no such guardian is ever appointed, 
the minor suing when necessary by his 
next friend and defending a case by his 
guardian ad litem. If in the present case 
the defendant was not a person who claimed 
to be the guardian de jure of the minor, 
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and the minor sued for possession of his 
property, there is no doubt that a ease 
would lie. Does the fact that the defendant 
is the plaintiff s father s step-mother, and 
as such claims a right to be in possession 
of the property as guardian, make any 
difference in the case? I am hampered in 
coming to a conclusion by the want of 
authority. 

For the appellant. Annie Besnnt v. Nara- 
yaniah (1), Sham Lai v. Bitulo (2), a ease 
brought by a Hindu father for charge of his 
child, Sathi v. Jiamandi Pandavam (3), 
Gulabchand v .Mnti (4), and Hazara Bihi \\ 
Sulaiman Ilaji Mohammad (5) are quoted. 
For the respondent I am referred to Pro- 
sunno Coomar Paul v. ICoylash Chunder Paul 
(6). In the matter of the petition of Kashi 
Chunder Sen (7), Mathuraban v. Tewari (8) 

and Achratlal *JcPisandas v. Chimanlal 
Parbhudas ?9). 

Section 9 of the C. P. C. lays down that 
the Civil Courts have jurisdiction to try all 
suits of civil nature except suits of which 
cognizance is either expressly or implied¬ 
ly barred. There is no question that the 
appointment of a guardian for a minor’s 
person and property is a matter especiallv 
within the provisions of the Guardians and 
Wards Act, and that Act seems to have 
been intended as a complete Code dealing 
with the rights and remedies of wards and 
guardians, and all questions touching the 
relations of these should be dealt with 
under the provisions of that Act. No suit 
under the ordinary law will, therefore, lie 

to establish the right of guardianship,’but 

an application must be made under the 
Act: Sham Lai v, Bindo (2). 

In the present case the real question for 
decision is whether the defendant has the 
right as a guardian to manage the minor’s 
pxopery for him or whether the next friend 
t “ e maternal grandfather of the minor’ 
should be given possession of that property 


(P 24 Ind. Cas. 200; 38 M. 807- 27 1 T 10 

O. W. N. 108!); 1 L. \V. 520- a914 j u x l 8 

L. .1; 1155; IB M h. T. 165; 20 C L j 253 1 fi n' i 
R. 625; 11 I. A 3U (P. C.). 1 18 Bom Ij - 

(2) 26 A. 504; 1 A. L. J. 266; A. W N (190H 
(3> 53 Ind. Cas. .399; 42 M. 617; 9 L W 600 37 u 
I. J- 93; 26 M. L T. 61; (1919) M W N , S7 ' M 

(4) 25 14. 523: 3 Bom. L. R. 795 
(5‘, 59 Ind. Oas. 562; 13 Hiu*. J, T 86 

In < d 6) J «r' V (A)l7 at P 13 ' i: »• L R Vo'. 759; 2 

P^^9. 10G L R - 9R 6 Ju , 359; 1 Ind. 

(8) 44 Ind. Cas. 753; 10 Bur. L T 1S6 

(9) 37 Ind. Cas. 215; 40 B. 600; 18 Bom. L. R. 582. 
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on behalf oi the minor. It seems to me 
that this question is one for the Court to 
decide under the Guardians and Wards 
Act in whose power the appointing of a 
guardian lies. 

I, therefore, set. aside the order of the 
lower Appellate Court and restore that of 
the Trial Court dismissing the case. Parties 
will bear their own costs. 

z - K - Order set saide. 


RANGOON HIGH COURT. 

Special, Second Civil Appeal No. 99 

of 1924. 

November 17, 1924. 

__ Present: —Mr. Justice Pratt. 
MATING yan KWIN—Appellant 

versus 

,. MAUNG PO KA —Respondent. 

Limitation Act (IX of 1908), Sch. / j is ion 

— Transfer of Property Act (l V of '1882),' s. 68— 
Mortgage Mortgagee deprived of security—Suit to 
recover mortgage-money-Limitation, commencement 

tnlh!! Tf a V ri r>? ee is <ip P r,ve 4 of his security owing 
o the default of the mortgagor, limitation for a suit 
to obtain a personal decree against the mortgagor for 
he mortgage-money would begin to run under Art 

?. ® 2 , 120 ,° f ,^ h 1 the Liminulon Act Am 

SPCnrUv "th jV/V “ is deprived cf (he 

security that is to sav, the date on which he is 

o\ ioted from possession of the mortgaged property. 

Second appeal against the decree of'the 
No lo3 of Myingyan ' in Civil A PPeal 

Appellant' Sanyal and S - Mvkerjee, for the 
Mr. Kale , for the Respondent. 

TowY^ GM n ENT -~ Plaintiff in the 

lownship Court, to recover Rs 192-12 0 

subse n auen°th a m ° T ^ e of land - which was 
subsequently made over to the decree- 

19X4 e of the To* 1 I l eg "^ r S,lit No - 314 

, of } l \ e township Court, Taun^tha bv 
° r Tl, r ; T he P°“ rt on October 6th 1917 

I he Trial Court found the mort^no-e 
pTaiiiTiff"' 1 ^ ’ a , S ,, the , sec "rity was lost to 
advanced g anted 3 deCree for the —V 

heM n thaF e a a iU he J wP of the District Court 
neia that although the mortgage purported 

not e beca U u™ Ct , Uary ;’4 S a matter ° f ^[Twas 

sion of ,h. fand n6Ver ° btained posses - 

Plaintifl’s case was that defendant .after 
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the mortgage remained in possession of tlie 
land as lessee and there was some evidence 
to this effect. Plaintiff was also made a 
party to the previous suit because of his 
connection with the land. 

I see no reason to doubt that plaintiff was 
in constructive possession at the time of the 
previous suit and in any case the depriva¬ 
tion of the security for the mortgage would 
give plaintiff a cause of action for the 
recovery of the principal. The District 
Court, however, held that Art. 116 of the 
First Schedule to the Limitation Act applied, 
and that the period of limitation dated 
from the execution of the deed of mortgage. 
The suit was accordingly dismissed as time- 
barred. Assuming that the view of the 
District Court that Art. 116 applies is correct, 
it is obvious, that under the circumstances 
the starting point for limitation will not be 
the date of the document, but of the depri¬ 
vation of the security. 

If defendant did not give plaintiff actual 
possession after the mortgage, he remain¬ 
ed in possession with the plaintiff’s consent 
and there was no breach of the conditions 
of the mortgage prior to Suit No. 314 of 
1914. 

Limitation would, therefore, run from 
the date on which plaintiff was deprived 
of his security and that was on the 6th 
October, 1917, when the decree-holder in 
the previous suit was placed in posses¬ 
sion. 

If Art. 120 of the First Schedule to the 
Limitation Act be applied, the suit will 
still be within time since limitation will 
start from the date of eviction from the 
land. 

This is in accordance with the principles 
enunciated in Unichaman v. Ahmed Kuthi 
Kayi (1) and Ram Jewan Misser v. Jagar- 

nath Pershad Singh (2). 

The lower Burma ruling cited by the 
Judge of the lower Appellate Court does 
not support the view taken by him on 
the question of limitation. This suit was 
not on the face of it obviously barred by 
limitation and the lower Appellate Court 
did not exercise a wise discretion in taking 
up the question of limitation on its own 
initiative. 

I set aside the decree of the District 
Court and restore the decree of the Town¬ 
ship Court with costs throughout. 

z. k. Appeal allowed. 

(1) 21 M. 242; 8 M. L. J. 81; 7 Ind. Dec. (n. s.) 527. 

(2; 25 O 4C0; 13 Ind. Dec. (n. s.) 299. 


CALCUTTA HIGH COURT. 

Civil Rule No. A of 1925. 

February 23, 1925. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

BAIKUNTHA KUMAR SMIL— Plaintiff 

—Petitioner 
versus 

SARAT CHANDRA NATH and otiiers— 

DEFENDANTS—OPPOS1TE PARTIES. 

Registration Art (XVI of IQOS), s. 77-Registration 
suit — Parties. 

The only person who can present a document for 
registration or institute a suit for the purpose under 
s. 77, Registration Act, is the person claiming under 
the document, and the only person who is entitled 
to deny execution is the executant. [p. 58, col. 1 

The scope of s. 77, Registration Act, is limited only 
to the enquiry as to whether the document has been 
executed by the person alleged to have executed it. 
[ibid.] 

In a suit under s. 77, Registration Act, the Court is 
concerned not with the validity but with the genuine¬ 
ness of the document sought to he registered. The 
question of its validity must be determined in a suit 
properly framed for the purpose, [p. 58, cols. 1 A 2. J 

Dwijendra X a rain Roy v. Jogesh Chand Deu 7‘J 
Ind. Cas. 520; 39 C. L. J. 10; (1921) A. I. R. (C.) GOO, 
relied on. 

In a suit to compel registration of a deed of aliena¬ 
tion under s. 77, Registration Act, a prior purchaser 
from the alienor is not a proper party, and cannot 
be allowed to join as a defendant, [p. 58, col. 2.] 

A ‘proper party* means the party who may be 
interested in the result of the suit and who may*have 
a right to seek the assistance of the Court in com¬ 
ing to a decision on the point in issue, [ibid.] 

Rule against an order of the Munsif, Sixth 
Court, Comilla, in Title Suit No. 258 of 
1924. 

Babu Birendra Chandra Das , for the 
Petitioner. 

Babu Bhagirath Chandra Das , for the 
Opposite Parties. 

JUDGMENT. —This Rule is directed 
against an order of the Munsif, Comilla, 
adding the opposite party as defendants in 
a suit brought by the petitioner under s. 77 
of the Indian Registration Act. The peti¬ 
tioner’s case is that one Jaladhar Sen exe¬ 
cuted a lcobala in his favour which the 
petitioner presented for registration before 
the Sab-Registrar. Execution was denied 
by Jaladhar and registration was refused 
by the Sub-Registrar as well as by the 
District Registrar on appeal and the peti¬ 
tioner consequently brought the present 
suit under s. 77 of the Registration Act for 
the purpose of having the document regis¬ 
tered by the Civil Court. The opposite party 
applied to the Munsif to be added as de¬ 
fendants on the ground that they had pre- 
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viously purchased the property purporting 
to he conveyed bv the kobnla. The learned 
Munsif admits that the only real issues in 
the suit are, first, whether defendant has 
executed the deed; and, secondly, whether 
the document is a genuine one. But as he 
is of opinion that the opposite party should 
he added as defendants in order to enable 
the Court to completely and effectively ad¬ 
judicate upon and settle all the questions 
involved in the suit, he allowed the appli¬ 
cation of the opposite party to he added as 
defendants. The learned Munsif does not 
explain what he means by ‘all the questions 
involved in the ‘suit'. In a suit under s. 77 
of the Registration Act the only question 
is whether or not the document purported to 
have been executed by a certain person is 
executed by that person. When a docu¬ 
ment is presented for registration and the 
execution of it is denied, the Sub-Registrar 
refuses to register it under s. 71. An ap¬ 
plication is thereupon made to the Registrar 
against the order refusing to register the 
document under s. 73 by any person claim¬ 
ing title under the document. Under s. 74 
of the Registration Act the only issue which 
the Registrar is called upon to decide is 
whether the document has been executed. If 
the Registrar is of opinion that the docu¬ 
ment has not been executed by the person 
purported to have executed it he shall 
refuse registration under s. 70. Section 77 
provides that “where the Registrar refuses 
to order the document to be registered, 
under s. 72 or s. 70, any person claiming 

under such document may.institute in the 

Civil Court.a suit for a decree directing 

the document to be registered in such office 
if it be duly presented for registration.” 
Reading these sections together it is clear 
that the only person who can present a 
document for registration or institute a suit 
is the person claiming under the document, 
and the only person who is entitled to deny 
the execution is the person who is purport¬ 
ed to be the executant of it. The scope of 
s. 77 of the Registration Act is limited only 
to the enquiry as to whether the document 
has been executed by the person alleged to 
have executed it. In the case of Dwijendra 
Narain Roy v. Jogesh Chandra Dey (1), it 
was observed atpage47*: ‘it may be conceded 
that in a suit instituted under s. 77, the 
Court is concerned, not with the validity 

(1) 79 Ind. Cas. 520; 39 C. L. J. 40; (1024'* AIR 

(<U JWk 

♦Page of 39 C. L. J.— [Ed.] ~ -— 
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but with the genuineness of the docu¬ 
ment sought to be registered, i. 
whether the document has been execut¬ 
ed by the person by whom it is alleged 
to have been executed; the question of its 
validity must be determined in a suit pro¬ 
perly framed for the purpose’. The case 
cited in the above case shows that even a 
defence as to the executing power of the 
alleged executant or the document being 
one void for want of consideration; fraud 
or undue inlluence is foreign to a suit under 
s. 77. The learned Vakil for the opposite 
party argues that his clients want to be 
parties to the suit in order to show that, as 
a matter of fact, the defendant never execut¬ 
ed the document. In our judgment he 
cannot be allowed to do so. The only per¬ 
son who is entitled to deny execution is the 
person who is alleged to have executed the 
document. 

It is next argued that the opposite party 
are proper parties because they are interest¬ 
ed in the result of the suit. In the first 
place, they are not the persons interested 
in the result which only means, if the suit 
is decided in favour of the plaintiff, that 
the document is executed by Jaladhar Sen. 
It would not necessarily show that Jaladhar 
had a transferable interest in the property. 
In the second place, the expression ‘proper 
party’ means the party who may be interest¬ 
ed in the result of the suit and who may 
have a right to seek the assistance of the 
Court in coming to a decision on the point 
in issue. In the present case, if the opposite 
party is added as defendants and Jaladhar 
Sen comes into Court and admits exe¬ 
cution of the document, the opposite 
party will have nothing to sa} T against it. 
W e do not think that thev are persons who 
ought properly to be joined as defendants 
in the suijmn order to convert a simple suit 
under s. 77 of the Registration Act into a 
title suit which may involve intricate ques¬ 
tions. 

1 he Rule is made absolute and the order 
of the lower Court set aside. The petition¬ 
er is entitled to his costs of this Rule We 
assess the hearing-fee at two gold mohurs. 

N - H - Rule made absolute. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. (MO of 1993. 

February 10, 1925. 

Present :—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
GANAPPA PUTTA 11EODE— Defend¬ 
ant —Appellant 
versus 

HAMMAD SAIBA— Plaintiff- 


Respondent. 

Limitation Act (IX of 190S ), Sell. I, Art. 116— 
Tvansfer of Property Act ( 1\ of 1SSJ), s. 5-5 (-?' 
Sale of immoveable property — I "endor having no title 
—Vendee not putin possession—Suit to recover amount 

of consideration—Limitation, commencement of. 

A contract of sale of immoveable property im¬ 
plies a covenant for title on behalf of the vendor. 
Where it subsequently turns out that the vendor had 
no title to the property which he purported to sell 
and the vendee, who was not put in possession of 
the property, brings a suit against the vendor to 
recover the amount of the consideration paid by lnm 
for the sale, the suit is one for compensation for the 
breach of a contract in writing registered within 
the meaning of Art. 116 of Sell. 1 to the Limitation 
Act and limitation begins to run from the date of the 


sale. [p. 60, col. 2.] . T 

The word “compensation ’ in Art. 116 of Sell. 1 to 

the Limitation Act is not restricted to a claim for 
liquidated damages and includes a claim for a sum 
certain, [p. 61, col. 1.] . . . . 

Second appeal from the decision of the 
District Judge at Karwar, in Appeal No. 
157 of 1922, confirming that of the Sub¬ 
ordinate Judge at Honawar, in Civil Suit 


No. 91 of 1921. 


Mr. G. P. Mur desk war, for the Appellant. 
Mr. S. S. Patkar , Government Pleader, 

for the Respondent. 


to obtain a declaration that the mortgage- 
bond was satisfied. The defendant pleaded 
that he did not make any representation to 
the plaintiff, that the plaintiff bought 
agreeing to take all risks, and that the suit 
was not in time. 

As the plaintiff had not paid the necessary 
Court-fees with regard to the declaration 
sought for that the mortgage-bond had 
been satisfied, he gave up his claim for the 
declaration. 

The Trial Judge held that the defendant 
had no title to the land sold by him, that 
he was not induced to sell on the represen¬ 
tation alleged to have been made by the 
plaintiff, that the suit was filed in time, and 
passed a decree for Rs. 150 with costs and 
future interest at six per cent. 

The defendant had contended that the 
suit was one for relief on the ground of 
fraud, and that as the plaintiff had become 
aware of the fraud, more than three 
years before the suit was filed, the suit 
was barred applying Art. 95 of the 
First Schedule of the Indian Limitation 
Act. The learned Judge considered that 
it was a suit for compensation for breach 
of a contract in writing registered, to which 
Art. 11G was applicable. Though there 
was no express covenant in the deed 
to make compensation for want of title, 
such a covenant could be implied from the 
representation made by the defendant. 

In appeal the District Judge held that I he 
sale was void ab initio , that under s. 55 (2) 
of the Transfer of Property Act, there was 


JUDGMENT. 

Macleod, C. J.- There were five cou¬ 
sins, Bomman na, Tim man n a, Puttayya and 
Subbayya, sons of Bomrna Hegde, and. 
GanapaManj Hegde,living separate. Ganapa 
died leaving a widow \ enkamma as heir to 
his property. Puttayya and Subbayya died 
during her lifetime, so that on the death of 
Venkamma Bommanna and Timmanna suc¬ 
ceeded to her property as reversioners. 
Puttayva’s son representing that he was 
entitled to half the property of Ganapa 
sold it to the plaintiff in this suit for 
Rs. 400 on April 4, 1915. Rs. 150 were 
paid in cash, and for the balance the plaint¬ 
iff passed a mortgage on certain of his 
properties. The plaintiff, when he u'as 
unable to get possession owing to the 
obstruction of Bommanna and limmanna, 
purchased the land from them and obtained 
possession on April 4, 1921. He sued 

Ruttayya’s son to recover tho Rs. 150 and 


an implied covenant of title in the sale- 
deed, and lhat as it was registered, a suit 
for the recovery of the purchase-money fell 
under Art. 11(), the starting point for limi¬ 
tation being the date of the sale as no posses¬ 
sion had been obtained. 

On tho issue whether plaintiff agreed to 
tike the risk of not getting possession the 
District Judge held that the defendant 
had not proved what he had alleged in his 
written statement. Accordingly the appeal 
was dismissed. In second appeal it 
was first contended that no appeal lay as 
the suit was of a Small Cause Court nature, 
the plain 1 iff having given up his claim for 
d jclara*ion asked for in the plaint. 

We do nof think that this contention is 
sound, 'flic suit as framed was not a suit 
of a Small Cause Court nature, and it did 
not attain that character because the plaint¬ 
iff gave up his claim to the declaration. 

The question whether this is a suit foij 
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compensation for breach of a contract in 
writing registered is more difficult. 1 1 . has 
been argued on the authority of Ilanumun 
Kamat v. Hanuman Mcindur ( l) that if a 
vendor without title sells to a purchaser 
and receives the purchase-money a suit for 
the recovering of the purchase-money falls 
under Art. 62 if the purchaser does not 
obtain possession, and under Art. 97 if 
he does obtain possession. The purchaser 
has bought a worthless piece of paper and 
consequently when endeavouring to recover 
the price paid he is not suing for compensa¬ 
tion for breach of a contract. But it must 
be admitted that in the case referred to the 
question whether the suit could be con¬ 
sidered as a suit for compensation for 
breach of a contract does not seem to have 
been considered. Their Lordships said at 
page 126* : 

If there never was any consideration, 
then the price paid by the appellant was 
money had and received to his account by 
Dowlut Mandur. But their Lordships are 
inclined to think that the sale was not 
necessarily void, but was only voidable if 
objection were taken to it by the other 
members of the joint family. If-so, the 
consideration did not fail at once, but only 
from the time when the appellant endeavour¬ 
ed to obtain possession of the property, 
and being opposed, found himself unable 
to obtain possession.- There was then, at 
all events, a failure of consideration, and 
he would have had a right to sue at that 
time, to recover back his purchase-money 
upon a failure of consideration; and, there¬ 
fore, the case appears to them to be within 
the enactments of Art. 97.” 

In Subbaraya Reddiar v. Rajagopala 
Reddiar( 2) A, who had a title to certain im¬ 
moveable property voidable at the option of 
C, sold it to B and put B in possession thereof. 
C then brought a suit against A and B and 
got a decree and obtained possession thereof 
in execution. It was held that B's cause 
of action for the return of the purchase- 
•money arose not on the date of the sale but 
on the date of his dispossession, when alone 
there was a failure of consideration, and 
that the Article applicable was Art. 97 of 
the Indian Limitation Act. The only 
question argued was at what date did the 
cause of action arise. On this question the 

v 2 S.!i%t$X: u *‘ p - 8 J ’°° 

(1914, M. W d N C 37G. 570; 38 * 887; 15 M L T - ^ 
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Judge said a large number of cases were 
quoted which could be roughly classified 
under three boa-L: <i i where from the in¬ 
ception I lie vendor had no title to convey 
and. the vendee had not been put into pos¬ 
session of the property, (b) where the sale 

was only voidable on the objection of third 

parties and possession was taken under a 
voidable sale, and (c) where though the 
title was known to be imperfect the con¬ 
tract was in part carried out by giving 
possession of the properties. In the first 
class of cases the starting point of limitation 
would be the date of the sale. Although s. 
55 (2) of the Transfer of Property Act was 
referred to, it does not appear to have been 
argued that Art. 116 was applicable, the 
case was held to come within class (b) and 
Art. 97 was applicable. 

In Avunachala Aiyar v. Ramasami 
Aiyar (3) the suit was filed in 1910 on 
a sale-deed of 1904. It turned out at the 
trial that, at the time of the sale, the first 
defendant had no title to convey. The 
plaintiffs then pressed their claim to recover 
the consideration money, to which the de¬ 
fendant pleaded the bar of limitation. The 
District Judge held the claim came under 
Art. 62 or Art. 97. The High Court held that 
it came under Art. 116 as a covenant for title 
was implied in the conveyance by s. 55 
(2) of the Transfer of Property Act. It does 
not appear from the report whether the 
plaintiffs had got possession of the property 

It may be taken, therefore, that the 
defendant covenanted that he had a good 
title to the property sold, and in return 
for the sale-deed received a certain price. If 
tiie plaintiff can be said to be suing for com¬ 
pensation for breach of that covenant then 
Art. 116 is applicable. Whether that 
Article applies to suits for debts or 
sums certain due upon registered instru¬ 
ments was considered in Lalchand Xan- 
ch-a? i d Gujar v. Narayan Hari (4) and 
t le Court held that there was a long 

series of cases in which that question had 

been decided m the affirmative, so that it 
accepted that body of authority. The Privy 
Council in Trieomdas Cooverji Bhoja v. 
( ropi nathji Thakur (5) accepted the interpre- 

l.j’ Ifrba .u s l 6 t 8; m7 M U7I; 1 L ' 27 JL 

, ( i; ?* lS 315: 37 R G56 ; 15 Bom. L. R. 836* 

R wn' i D d T la T S - i?, 6; 44 C - 759 at P- 76S: 19 Dora. L. 

?9 jf? 0 ,’ 1 /, J- 262; 15 A. L. J. 217; 23 C. L. J. 279; 

ll w V-irf- 2 t X \\r b- T - 2G2; 21 C - W N - 577; (1917) 

Al. W . is. 303, d L. W. 6o4; 44 I. A. 65 (P. C.). 
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tation so often and so long put upon the 
Statute by the Courts of India, and thought 
that the decisions could not be disturbed. 
Therefore the word ‘ compensation ’ in Art. 
116 need not be restricted to a claim for un¬ 
liquidated damages, and can be held to 
include a claim for a sum certain as in this 
case. The appeal is dismissed with costs. 

Coyajee, J. — I agree in holding that 
this second appeal is competent, but that 
it fails on the ground that the suit which 
has given rise to this appeal falls within 
Art. 116 of the Indian Limitation Act. 
The plaintiff brought the suit for the re¬ 
covery of his purchase-money. On April 4, 
1915, the defendant executed the sale-deed 
in question in favour of the plaintiff. Ad¬ 
mittedly, the vendor had no title to the land 
which he purported to convey; and the 
vendee had not been put in possession of the 
land. The sale is consequently void ab initio. 
The sale-deed, however, was duly registered, 
and on the face of it a prima facie title was 
secured. For, it is enacted by s. 55, sub-s. 
(2) of the Transfer of Property Act—which 
applies to this case—that in the absence of 
a contract to the contrary, the seller shall 
be deemed to contract with the buyer that 
the interest which he professes to transfer 
to the buyer subsists and that he has power 
to transfer the same. Here, then, a covenant 
for title is implied, there being—according 
to the findings of the lower Courts—no con¬ 
tract to the contrary. The plaintiff's suit 
which is instituted within six years of the 
date of the sale is not barred by the Law 
of Limitation if Art. 116 applies. In my 
opinion it is a suit for “compensation for 
the breach of a contract in writing regis¬ 
tered " and is governed by that Article: 
Arunachala Aiyar v. Ramasami Aiyar (3). 
The expression “compensation for the breach 
of a contract," used in that Article, is not 
limited to a claim for unliquidated damages, 
but applies also to a claim for payment of 
a sum certain: Tricomdas Cooverji Bhoja v. 
Gopinathji Thakur (5). It is true that Art. 
116 does not in terms speak of a.contract 
“express or implied", and lieie weliave an 
implied contract only. But I agree with 
the opinion expressed by Fawcett, J., in 
Mullanmal Jayaram v. Budhumal Keval- 
Chand (6), that the terms of that Article are 
sufficiently wide to include a case of the 
present kind, and that the words “express 
or implied," contained in Art. 115, are also 

(CjI 61 lad. Cos. 70; 23 Bom. L. 11. 325 at p. 333; 15 
B. u5o. 


intended to be read into Art, 116. The 
starting point of limitation in a 6uit of 
this natl , lre ^ the date of sale, and the 
plaintiff's claim to recover back his pur¬ 
chase-money was, therefore, made within the 
statutory period. 

z - K - Appeal dismissed. 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 161 

of 1924. 

February 12, 1925. 

Present: —Mr. Justice Carr and 
Mr. Justice Brown. 

N. N. S. CHETTY Firm- 

Appkllants 

versus 

The BAILIFF of DISTRICT COURT 

AND OTHERS—RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 20, oJ,, 56 
— Receiver, appointment of, in respect of portion of 
properly, validity of—Transfer by insolvent—Receiver, 
whether can remove transferee from possession. 

Where a Receiver is appointed under s. 50 of the 
Provincial Insolvency Act, the appointment should not 
be in respect of a part of the insolvent’s property only. 

Where an insolvent lias transferred Ins property m 
such a way that the transfer can be annulled by *lhe 
Court under s. 54 of the Provincial Insolvency Act, a 
Receiver appointed under the provisions of the Act 
would have no authority as against the transferee and 
would have no power to remove him from the posses¬ 
sion or custody of the property transferred to him 
until the transfer has been annulled. 

Appeal against the decree of the District 
Court, Pyapon, in C. M. No. 16 of 1924. 

Mr. Aiyangar , for the Appellants. 

Mr. Villa , for the Respondents. 

JUDGMENT. —One Maung Pu applied 
in the District Court of Pyapon to be ad¬ 
judicated insolvent. While his application 
was pending a petition was filed by N. S, 
A. R. Ramaswamy Pillai setting forth that 
shortly before filing of the application 
Maung Pu had executed a registered sale- 
deed whereby lie purported to sell a house 
and compound to the present appellant and 
asking that if Maung Pu were adjudicated 
an insolvent an enquiry should be held as 
to the genuineness of the sale. No orders 
appear to have been passed on this applica¬ 
tion, but when Alaung Pu was subsequently 
adjudicated an insolvent, the Court passed 
the following order Bailiff of the Cour 
is appointed Receiver in respect of the pro 
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perties sold by Mating Pu to N. X. S. 
Sitharnbnram Chettv of Dedave. ’ T))is 
order was subsequently cancelled and tl.e 
Deputy Bailiff of Dedave was appointed 
Receiver of the “ property of the said in¬ 
solvent that has been sold to N. X. S. 
Sithambaram Chettv by Maung Pu under 
a registered document on the 18th June, 
1921." The present appeal is filed against 
the original order appointing the Bailiff of 
the District Court as Receiver. The order 
was not made under the provisions of s. 21) 
of the Insolvency Act but under s. 50, 
and should not have been for Receiver of 
part only. Further, it is clear that the 
form taken by the order of appointment 
was apt to be very misleading and it is 
alleged that the Deputy Bailiff has been 
receiving rents from the tenants of the pro¬ 
perty by virtue of such order. The order 
obviously can give him no power whatso¬ 
ever as against the present appellant and 
if he is collecting rent he is doing so at his 
own risk. It may be that under the pro¬ 
visions of s. 51 of the Insolvencv Act 
the insolvent has transferred his property 
in such a way that the transfer could be 
annulled by the Court, but until the transfer 
has been annulled the Receiver has clearly 
no authority as against the appellant. 
Section 56 (3) of the Act clearly sets forth 
that the Court has no power to remove 
from the possession or custody of property 
any person whom the insolvent has not a 
present right to remove. If the order of 
appointment were rightly interpreted it 
could do no harm to the appellant, but it 
appears likely that if it be allowed to stand, 
the Receiver may assume to himself powers 
to which he clearly has no right. It is 
desirable, therefore, that the order should 
be set aside. We set aside the order by 
the District Court and direct instead that 
the Deputy Bailiff of Dedaye be appointed 
Receiver for the property of the insolvent. 
If any creditor wishes action to be taken 
as regards the house and site in dispute, 
he should apply to the Court to take 
action under the provisions of s. 54. We 
pass no orders as to the costs of this ap¬ 
peal. 

z. K. Appeal allowed. 


[89 I. C. 192$] 

BOMBAY HIGH COURT. 

Appeal from Order No. 1 of 1924. 

February in, 1925. 

Present :—Sir Norman Macleod, Ivr., 

Chief Justice, and Mr. Justice Coyajee. 

HANMANTSUBBAYA XAIK — 

1) E F E X DA NT— Al’PELL A X T 

K R1SI IN A M AN JIJNATH YA JI— 
Plaixtiff—Respondent. 

Limitation Act (IX of Sell. I, Arts. ].'J, D-i— 

Hm<ln La tv — Alienation by widow — Adoption—Suit by 
adopted son to challcnrje alienation — Limitation. 

A Hindu widow alienated certain property which 
formed part of her husband's estate in 15)03. In the 
same year she adopted a son who died in 15)14 while 
still a minor. In 1915 she adopted the plaintiff who 
brought a suit in 15)22 to recover possession of the 
property alienated by the widow: 

ILId. that the plaintiff acquired by virtue of bis 
adoption an inherent right to question any alienation 
by his adoptive mother made before his adoption 
and that thp> fact that there had been a previously 
adopted son who had died in the meantime did not 
in any way affect the plaintiff's right inasmuch as 
the plaintiff did not succeed to and was not a 
representative of the lirst adopted son and that 
consequently, the plaintiff's suit was within limitation. 
Ip. 03. c 2.J 

Appeal from an order of the District 
Judge at Karwar, in Appeal No. 14 of 1923, 
reversing that of the Subordinate Judge at 
Honawar, in Civil Suit No. 32 of 1922. 

Messrs. S. S. Patkar and IJ. R. Manerikar , 
for tlie Appellant. 

Mr. J ay a kar (with him Mr. G. P. Murdesh - 
war), for the Respondent. 

JUDGMENT. 

Macleod, C. J. —The plaintiff sued to 
recover possession of the suit property with 
past mesne profits. He had been adopted 
by one Venkamma on May 26, 1915. On 
April 25, 1903, Venkamma had given the 
suit, property on Mulgeni to one Manju- 
nath. On April 30, 1903, she adopted one 
Ramakrishna born on June 14, 1900. On 
December 17, 1914, Kamkrishna died a 
minor. The present suit was brought on 
February 7, 1922. The lower Court dismiss¬ 
ed the suit as time-barred. 

In lirst aj:>peal it was contended that 
A enkamma could only adopt to her deceased 
husband, that the second adopted son was 
in no way the representative of the first 
adopted son and, therefore, the cause of ac¬ 
tion accrued on the date of his adoption. 

v, 11 °^ er h an( l the defendant argued 
that the second adopted son was the repre¬ 
sentative of the first adopted s^n and. there¬ 
fore, the suit was time-barred. The District 
Judge held that by his adoption, plaintiff 
obtained the right to question his adoptive 
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mother’s alienations and that it was in 
virtue of his adoption an inherent right, 
and no valid ground had been shown for 
holding that the right had been barred. 
Accordingly the order of the lower Court 
was reversed and the suit was sent back to 
be tried on the merits. The defendant lias 
appealed. 

There is no direct authority for the point 
arising in this appeal. We have been 
referred to the case of Gobindo Nath Roij v. 
Ram Kanay Chowdhry (1). A Hindu widow 
succeeded to the estate of her adopted son 
on his death as his heir. She then alienat¬ 
ed the suit property and subsequently 
adopted another son. it was held that a 
subsequent adoption could not divest the 
alienee of his rights under the alienation 
previously ell’ected. Jackson, J., relied upon 
the decision of Bkoobun Moycc Debia v. 
Ram Kiahure Acharj Chowdhry (2) in decid¬ 
ing that the subsequent adoption of another 
son by the widow could not divest the alienee 
of his rights under the alienation made by 
her before adoption. But that case does not 
seem to be an authority for that proposi¬ 
tion. The head-note runs thus: — 

“In the year 1811, G, being childless, exe¬ 
cuted a deed of...permission by which he 
gave power to his wife, C, to adopt a son. 
He afterwards had a son, B , by his wife, C. 
In 1819, two years after his son's birth, and 
while he was living, G executed [another 
instrument giving the widow, his wife, 
permission to adopt]... B, on coming of age, 
succeeded to the ancestral and other estate 
of his father who had died. On B's death, 
childless, his widow succeeded as heir to 
her deceased husband, taking a vested estate 
in the whole of his estate. Borne time after 
.B’sdeath, C, his mother, exercised the power 
given her by the instrument of 1819, by adopt¬ 
ing a son to G.” 

It was held that “£, the son was the last 
full owner, and his wife succeeded at his 
death, as his heir to her widow’s estate, and 
consequently, that the adoption by C, under 
the...[instrument] was void, as the power 
was incapable of execution.” 

There does not appear to have been any 
contest between an adopted son and an 
alienee from the widow before adoption. 
The Calcutta Court seemed to consider, on 
the authority provided by that decision, 
that the suit was time-barred because it 

(1; 21 W. R. 183. 

(2) 10 M. I. A. 279; 3 W. R. P. C. 15; 1 Suth. P. C. J. 
574; 2 Sar. P. O. J. Ill; 19 E. R. 978. 


ought lo have been brought within three 
years from the date of the death of the 
first adopted son, although the alienation 
had been made after the lirst adopted son 
had died and while the widow was his 
heiress. This case is referred to by Alavne 
in his‘Treatise on Hindu Law and Usage, 
9th Edition, at page 270 in the following 
passage: 

“A widow adopted a son underthe author¬ 
ity of her husband. She succeeded him as 
his heir, and made an alienation, and then 
adopted another son. The Court held that 
the alienation was good as against the 
second adopted son [Gobindo Nath Roy v. 
Ram Kanay Chowdhry (1)]. The decision 
was given without any inquiry as to the 
propriety of the alienation, and was rested 
on the authority of Chandrabulla's case ('2). 
It does not seem to have occurred to the 
Court that a mother had no more than a 
limited estate, which, upon the authority of 
the case cited, was devested by the adop¬ 
tion. The son then came in for all rights 
which had not been lawfully disposed of, 
or barred, during the continuance of that 

estate.It may now be considered as 

settled law, first, that if a widow exceeds 
the powers conferied upon her by law, 
her acts in so far as they are in excess of 
those powers can be set aside by a subse¬ 
quently adopted son as from the date of his 
adoption, secondly, that as the adoption im¬ 
mediately devests the widow's estate, it 
equally devests the estate of any one claim¬ 
ing under a title derived from her.” 

The question really then in this case is 
whether the plaintiff acquired by virtue of 
his adoption, an inherent right to question 
any alienation by his adoptive mother be¬ 
fore his adoption, and it does not seem to 
me that the fact that there had been a pre¬ 
viously adopted son could in any way affect 
that right. The second adopted son did 
not succeed to the lirst adopted son. 
Whether the mother as widow of the origi¬ 
nal holder made the alienation before the 
first adoption while she held a widow's 
estate, or after the death of the first adopted 
son, when she would be holding as his 
heir, would make no difference to the rights 
of the second adopted son to question her 
alienation We think, therefore, that the 
District Judge was right in holding that 
the plaintiff was not the representative of 
the lirst adopted son, and that the suit 
was not barred by limitation. The appeal, 
therefore, must be dismissed with costs. 
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Coyajee, J. —I am of the same opin¬ 
ion. 

z. k. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Application No. 148 of 1924 

July 10, 1925. 

Present:— Mr. Simpson, A. J. O. 

Munshi BISHUN NAKAIN BHARGAYA 

—PLAINT1FF —A PPLl CANT 

versus 

Qazi ABDUL MANAN and others— 
Defendants—Opposite Party. 

Civil Procedure Code (Act 1' of W(fS), (). JX, r. 8 _ 

Date fixed for issues — Plaintiff , failure of, to appear— 
Service on defendants nut complete—Dismissal of suit 
for default , legality of—Duty of parlies. 

It is for the parties and their Pleaders, if they are 
duly notified of the date of hearing, to appear on that 
date and if they make a mistake as to the date iixed 
they must take the consequences. 

Where a suit is fixed for issues for a certain date 
and the plaintiff fails to appear on that date the 
Court, has power to dismiss the suit under r. 8 of 
O. IX of the (_. P. C., in spite of the fact that service 
has not yet been completed upon all the defendants. 

Application for revision against the 
decree of the First Subordinate Judge 
Gonda, dated the 8th May 1924, confirming 
that of the Munsif, Utraula, dated the 3rd 
November 1923. 

Mr. Ishwari Prasad , for the Applicant. 

Mr. Mohammad Ayuh , for the Opposite 
Party. 

JUDGMENT. —This is an application 
for revision under s. 115 of the C. P. C. 
The applicant was plaintiff in a suit in the 
Court of the Munsif. On the 27th Septem¬ 
ber 1923 the order-sheet shows that plaint¬ 
iff’s Pleader and defendant No. 5 were 
present while the other defendants were 
absent. The guardian whom the plaintiff 
had proposed for defendant No. 2 who is 
a minor had been served but was not 
present. The plaintiff was directed to 
propose another guardian of defendant 
No. 2 to be appointed and 27th of October 
was fixed for issues In the meantime on 
the 28th September B. Sri Ram Vakil was 
appointed guardian of defendant No 2 and 
notice was issued to him and to the minor 
On the 27th of October the plaintiff’s 
Pleader and defendant No. 5 were present 


as before and so also was defendant No. 4, 
the father of defendant No. 2 who had 
originally been proposed by the plaintiff 
as guardian of defendant No. 2. He 
applied to be appointed guardian and 
plaintiff’s Pleader did not object. As the 
notice to the minor had not been returned 
the case was adjourned to the 3rd of 
November 1923. On the 3rd of November 
the plaintiff and his Pleader were both 
absent. Defendants Nos. 1. 5 and 11 were 
present. They denied the plaintiff’s claim. 
The plaintiff's suit was accordinglv dis¬ 
missed under O. IX, r. 8. The plaintiff then 
applied to have his suit restored. He stated 
that he did not get information of the date 
fixed. He said that he lives at Lucknow and 
that his Pleader gave him no information 
of the hearing because he was under the 
impression that the date fixed was not the 
3rd of November but 26th of November. 
This application was dismissed and surely 
very properly. It is for the party and his 
» if tare duly notified for a 
day, to appear on that dav and, if they 
make a mistake as to the date fixed, they 
must take the consequences. The ap¬ 
plicant then appealed to the Distiict 
Judge and his appeal was dismissed. He 
now comes here in revision and he takes the 
point which he did not take in either 
of the Courts below, which is, that his suit 
ought not to have been dismissed on a 
date which was fixed merely in order to 
have the notice on the minor returned 
served. But in fact the 27th October had 
been fixed for issues. Consequently the 
next date fixed, the 3rd November, was also 
for issues. 

It is also argued that in no case can the 
plaintiff’s case be dismissed unless the suit 
is ready for hearing. If there is any such 
matter as service still pending, there can 
be no dismissal of the case under O. IX, 

1. No ruling is cited by the learned 
Counsel and I know no proposition of law 
to support that view. There seems no 
necessit}’ to use the re visional powers of 
the Court in this case. 

The application is, therefore, rejected. 
z ‘ K * Application rejected. 
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SURYAJIRAO GAN PATRAO V. SI Dll A NATH DIION DDEO. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 256 of 1921. 
February 28, 1925. 

Present: —Mr. Baker, J. C. 
MAROTI and another—Defendants— 

Applicants 


BOMBAY HIGH COURT, 

First Civil Appeal No. 16 of 1925. 
February 12, 1925. 

Present :—Sir Norman Macleod, K.i’., 
Chief Justice, and Mr. Justice Coyajee. 

SURYAJIRAO GANPATRAO* 
JAHAGlRUER— Defendant—Appi plant 


ve rsus 

HUSSAIN MlYA— Plaintiff— 
Non-Applicant. 

Contract Act (IX of 1S73), s. II 4 ') — Suit against 
principal and surety—Decree against surety Payment 
made by surety, whether recoverable from principal. 

Where a suit based on a mortgage is dismissed 
against the principal but a money-decree is passed 
against the surety and the latter satisfies the decree he 
can maintain a suit against the former to recover the 
amount paid by him. The ease is governed by s. l lo 
of the Contract Act, and the surety’s payment under 
the decree against him being rightful, the amount of 
the payment is recoverable from the principal. 

Application for revision of the decree of 
the Small Cause Court Judge, Nagpur, 
dated the 2nd July 1924, in Civil Suit 
No. 2027 of 1923. 

Mr. M. D. Khandekar , for the Applicants. 
Mr. W. G. Joshi, for the Non-Appli¬ 
cant. 

ORDER.— One Gujya executed a mort¬ 
gage to Lai Miya and the non- applicant 
Hussain Miya stood surety. The mortgagee 
brought a suit on the mortgage, which 
was dismissed as against the princi¬ 
pal but a money-decree was passed 
against the surety. The decree was exe¬ 
cuted against the surety and he had to pay, 
so lie brought a suit against the applicants 
who are the representatives of the mort¬ 
gagor, Gujya. This was decreed. 

The applicants apply in revision on the 
ground that as the suit was dismissed 
against them they are not bound by law to 

reimburse the surety. . , . 

Reference is made to Thirumalai Savuri 
Ndicker v. Royar (1) and it is argued that 
the applicants are not joint judgment- 
debtors along with the surety. 

The case is, however, governed by s. 1 Id 
of the Contract Act. The surety was bound 
to pay, there being a decree against him; 
his payment under the decree was rightful 
and he is entitled to recover from the 
principal debtor the sum lie had to pay. 

' The application is dismissed with costs, 
z. k. Application dismissed. 

(1) 62 Incl. Cas. 706; 10 M. L. J. 529; 13 L. W. 559; 
(1921) M. W. N. 331. 




versus 

81D1 IAN ATI I DHONDDEO OARUD 

—Plain t i f fs — Respond e n i s . 

Bombay Land lierenue Code (Act \ <>t IS?3), 

153,2-1 7 Limitation Act (IX of Wttl St, Sc/t. I, Art. 

— Landlord and tenant—Grant of permanent tenancy 
at fixed rent Demand of enhanced rent—Payment 
under protest Suit to recover amount of enhanced rent 
illegally levied Limitation, commencement of — 
Survey Settlement, introduction of, effect of— Landlord, 
whether entitled to enhanced rent. 

Plaintiffs were defendant's tenants holding at a 
fixed rate of rent. Defendant's propeitv was being 
managed by the Court of Wards and in 1912 the 
Collector on behalf of the Court of Wards served 
a notice upon the plaintiffs claiming a higher rent to 
be levied on the plaintiffs’ land. In 1916 a notice 
was issued bv the Collector undei s. 153 of the 
Pom bay Land Revenue Code claiming ;t certain sum 
as arrears from the plaintiffs and stating that if the 
arrears were not paid the Collector proposed to 
declare the holding forfeited. The plaintiffs paid 
the amount of the demand under protest and tiled 
a suit in 1919 for a declaration that the defendant 
was not entitled to claim enhanced rent and to 
recover from the defendant the amount wrongfully 
recovered by the latter from the plaintiffs: 

Held, (1) that the demand made by the Collector 
from the plaintiffs was made by him on behalf of the 
defendant's estate and that the Government was not, 
concerned with the recovery of the demand from the 
plaintiffs and was not, therefore, a necessary party to 
tlie suit; | p. 66, col. 1.; 

(2) that limitation for the suit began to run trom 
the” date of the payment made by the plaintiffs under 
protest and that the suit was within time. [ibid. J 

Where before the introduction of a Survey 
Settlement into an alienated village, the alienee has 
entered into a contract with certain tenants granting 
them fixity of tenure and fixity of rent, the subse¬ 
quent introduction of the Survey Settlement into the 
village cannot enable the alienee to avoid his 
contractual liability and to enforce against his 
permanent tenants the payment of assessment levied 
on occupancy land. [p. 66, col. 2; p. 67, col. 1.1 

Appeal from the decision of the First 
Class Subordinate Judge at Jalgaon, in 
Special Suit No 431 of 1920. 

Mi. G. N. Thalcor (with him Mr. D. C. 
Virkar ), for the Appellant. 

Mr. iv. II. Kelkar , for the Respondents. 

JUDGMENT. —The plaintiffs sued to 
obtain a declaration that the defendant was 
not entitled to claim more than Rs. 87-9-11 
per year fixed by the original agreement, 
and* to recover from the defendant 
Rs. 2,049-12-1 wrongfully recovered by the 
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defendant with interest thereon and further 
interest till realization, and for a permanent 
injunction to the defendant restraining 
him fiom demanding more than Rs. 87-9-11 
per year. 

The plaintiffV ti'le depended upon two 
documents. Kxs. 7 1 and 75 1 hosed< enments, 
we thinh. gave the plaintiffs’ predec essois- 
in title the right to hold the land mentioned 
therein as permanent tenants on payment 
of the rents fixed by tho-e documents. In 
1911 and 1912 the defendant’s property was 
being managed by the (Yurt of Wards, 
ami a notice of demand was served upon 
the plain, iris by t im h'ollertor on behalf of 
the Court of Wards claiming a higher rent 
or assessment to be levied on the plaintiffs* 
land. An objection was raised in 1911 by 
the Receiver of the plaintiffs’ property 
claiming that the Court of Wards had no 
right to make such a demand, and threaten¬ 
ing that a suit would he filed for a declara¬ 
tion restraining the Collector from making 
such a demand. Nothing further occurred 
until 1916. A notice was then issued by 
the Collector under s. 153 of the Land Re¬ 
venue Code claiming the sums of Rs. 2,619 
and Rs. 92-4-0 being the land revenue and 
local fund cess on plaintiffs' Survey numbers 
from the years 1911 to 1916 and giving 
notice that if the arrears were not paid the 
Collector proposed to declare tlie lidding 
to be forfeited. The plaintiffs paid under 
protest and filed this suit on November 20 
1919. 

The first issue raised was whether Govern¬ 


ment was a necessary party to the suit. We 
think that the Judge below was right in 
holding that this property was at the time 
of the notice under the superintendence of 
the Court of Wards, that the claim was not 
made by Government but by the Collector 
acting on behalf of the defendant's estate, 
that the Government was not concerned 
with the recovery of the demand from the 
plaintiffs, and that, therefore, Government 
was not a necessary party to this suit. 

The findings on the 2nd and 3rd issues 
would follow that finding. 

The next question is one of limitation 
We think that the Judge was right in hold¬ 
ing that time began to lun from the date of 
the payment made by the plaintiffs under 
protest. It was contended that time be^an 
to run when the demand was first made 
But although the fact ihat the dem and for 
increased payment so made might have 
given rise to a cause of action tp enable 


the plaintiffs to seek for a declaration that 
that particular demand was unauthorized, 
it would not affect their right to file the 
present suit in which the relief claimed 
was on a different cause of action arising 
from i he payment under protest made by 
them on the demand under s. 153, Land Re¬ 
venue Code. 

1 he only question left then is whether 
Ihe plaintiffs were permanent lessees of the 
defendant, and whether the rent was liable 
to be enhanced on the defendant’s demand. 
Y\ c think it is beyond doubt that the letters 
Kxs. 74 and 75 created permanent tenancies 
in favour of the plaintiffs’ predecessors-in- 
title. At that time the village was unsur¬ 
veyed and the effect of those documents was 
to create a permanent tenancy in favour of 
the plaintiffs’ predecessors-in-title at the 
fixed rents mentioned therein. The defend¬ 
ant expressly agreed that no further de¬ 
mand would be made against the tenant 
beyond the amounts so fixed. It was con¬ 
tended that s. 217 of the Land Revenue 
Cede, after the Survey had been introduced 
into this village, would affect the rights of 
the permanant tenanls to avoid any en¬ 
hancement, of their rent, It is difficult to 
see how the provisions of s. 217 can 
affect contractual rights arising before the 
introduction of the Survey. It states :— 

^ hen a Survey Settlement has been 
introduced, under the provisions of the 
last section or of any law for the time 
being in force, into an alienated village, 
the holders of all lands to which such 
Settlement extends shall have the same 
rights and be affected by the same res¬ 
ponsibilities in respect of the lands in 
their occupation as holders of lands in 
unalienated villages have or are affected 
by, under the provisions of this Act, and 
all the provisions of this Act relating to 
holders of land in unalienaled village 
shall be applicable, so far as may be, to 
them.” * 


Now with regard to an unalienated vil¬ 
lage it would be competent to Govern¬ 
ment to enter into contractual relationship 
vilh tenants or occupants. They might 
scquiie fixity of tenure and fixity of rent. 
In this rase as the village had been alien¬ 
ated, the alienee had entered into a con- 
tiaet with the plaintiffs' predecessor-in- 
tillc granting not only fixity of tenure but 
also fixity of lent, and there is nothing 
in the piovisions of s. 217 which would 
enable the alienees of the village to avoid 
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their contractual liability, so that they 
could enforce against their permanent ten¬ 
ants the payment of the assessment levied 
on occupancy land. We think then the 
plaintiffs had acquired rights as perma¬ 
nent tenants against the inamdars which 
were not affected by the introduction of 
the Survey into this village, and that they 
were entitled to the decree given to them 
by the Trial Court. The appeal then will be 
dismissed with costs. 

z. k. Appeal dismissed. 


BEHARI LAL. 

tionship between the defendants : 

SHKO Pit ASAP 


Mihilal Sheonath Pohkar. 

Lachhmi Narain, 
defendant No. 1. 


Mulchand, Chhote Lai 

defendant No. 2. j 

Bansidhar, 
defendant No. 3. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No 7G of 1923. 

March 9, 1925. 

Present: —Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 

BANSIDHAR— Defendant—Appellant 


versus 

BEHARI LAL and others—Plaintiffs, 
LACHMI NARAIN and another— 
Defendants—Respondents. 

Hindu Law—Joint family—Mortgage of family 
property — Necessity, absence of—Pious obligation to 
pay father's debts, effect of. ... 

The mere circumstance of the pious obligation of a 
Hindu son to pay his father’s debts does not validate 
a mortgage of family property by the father which is 
invalid for want of legal necessity or of necessity 
for the payment of an antecedent debt. Ip. 68, col. l.J 
Ram Sarup Singh v. Jageshar Singh, 73 Ind. Las. 
466; 26 O C. 341; 1) O. & A. L. R. 157; (1923) A. I. K. 
((5.) 150 Gajadhar Bakhsh Singh v. Haijnath, iJ 
Ind. Cas. 104; 27 O. C. 133; 10 O. & A. L. R. 264; 11 
0. L. J. 264; (1925) A. I. R O.) 9; 1 O. W . N-60. 
followed. 

Appeal against the judgment and decree 
of the Subordinate Judge, llardoi, dated 
the 8th October 1923. 

Mr. Bisheshar Nath Srivastava , for the 

Appellant. >. . 

Messrs. Ram Prasad and Moti Lai 

Salcsena , for the Respondents. 


JUDGMENT.— Plaintiffs mortgagees 
sued for possession as such on foot of a 
bond dated the 2nd June 1911. The bond 
Avas executed by the defendant Lachhmi 
Narain for'himself and for his two minor 
nephews, Mulchand and Chhote Lai. 
Chhote Lai is now dead and the defendant 
No. 3 Bansidhar is his minor son. r l he 
following pedigree AA'ill indicate the rela- 


The only evidence before us is the mort¬ 
gage-deed in suit printed in the ■Appendix. 
The detail of the consideration given 
therein is that the money was set off against 
the simple mortgage-deed executed by 
Sheonath and Pohkar dated and registered 
on the 27th February 1899 for Rs. 800 in 
favour of the mortgagees, the amount on 
2nd June 1911 due thereon being Rs. 1,212, 
Rs. 13 is stated to have been received by 
the executant for stamp and cost of regis¬ 
tration and the consideration of the deed 
was Rs. 1,225. 

Pohkar died before the date of the mort¬ 
gage in suit and so did Sheonath. It may be 
seen from the pedigree that Sheonath was 
father of the defendant Mulchand and 
grandfather of the defendant Bansidhar. 

& The judgment of the learned Subordinate 
Judge is confused. The defence by Mul¬ 
chand and Bansidhar was that the property 
being ancestral and joint family property 
Lachhmi Narain had no authority to transfer 
it without legal necessity. The lower 
Court has observed: “The defendants are 
bound by the deed because it was for 
the antecedent debt. It was for legal 
necessity. The defendants have not 
pleaded* that the antecedent debt was bor¬ 
rowed for illegal or immoral purposes.” 

There is no proof that the consideration of 
the deed in suit was borrowed for l lie pay¬ 
ment of antecedent debt. We have no 
evidence that there was any antecedent 
debt. Sheonath did not execute the mort¬ 
gage-deed in suit so it could not be said 
that he executed it for the payment of his 
antecedent debt. The deed was executed 
by Lachhmi Narain on behalf of Mulchand 
aiid there is no proof of any legal neces¬ 
sity. If a father executes a deed for the 
payment of a debt due from himself, it is 
said that he lias transferred the property for 
the payment of an antecedent debt. No 
such circumstance arises here. The lower 
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Court lias mixed up the payment of an¬ 
tecedent debt with legal necessity for 
the payment of a debt such as would bind 
members of the family other than the one 
who actually transferred the properly. 

ddie lower Court decreed the suit and 
Ban&idhar hasappealed. This appeal must 
succeed for reasons already given, it was 
held by a Bench of this Court in Ram 
Sarup Singh v. Jagcshar Singh ill that the 
mere circumstance of the pious obligation 
of Hindu son to pay the father’s debt does 
not validate a mortgage which is invalid 
for want of legal necessity or of the neces¬ 
sity for the payment of antecedent debt. 
The same was held in another and a more 
recent Bench case of Gajadhar Bakhsh 
Singh v. Baijnath (2). One of ns was a 
party to the first judgment and the other to 
the second judgment. 

If the appeal had not succeeded on this 
point, we would have granted the defend¬ 
ants’ prayer to redeem the proper !y follow¬ 
ing the principles laid down by the Privy 
Council in Mohammad. Slier Khan v. Sicanii 
Dayal (3). In doing so we would have 
reduced the exorbitant rate of interest 
which is also penal. 

In the result we decree the appeal and 
dismiss the plaintiffs'suit with costs of both 
the Courts. 

z. k. Appeal dismissed. 

(1) 73 Ind. Ons. 460; 20 O. C. 341: 1) O. & A. L. R. 
157; (1923) A. 1. R. (O.l 150. 

(2) 79 Tnd. Ons. 101; 27 O. 0 133; 10 O. & A. I,. R 
264; 11 O. L. J. 261; )L925> A. 1. R. (O.) 9; 1 O. W. X 
60 . 

(3) 60 Ind. Cas. 853; 25 O. C. 8; 30 M. U T. 220 9 

O. L. J. 81; 42 M. L. J. 584; 20 A. L. J. 476; 35 (’. ], 
J. 468; 24 Bom. L. R. 695; (1922) A. I. R. (P C ) 17- 
44 A. 185; (1922) M. W. N. 378; 4 U. P. L. R. i P. c.) 50 : 
28 0. W. N. 79; 49 I. A. 60 (P. O ). ’ 


BOMBAY HIGH COURT. 

Civil Extraordinary Application \o 974 

of 1924. 

February 13, 1925. 

Present :—Sir Norman Macleod, Kt., Chief 
Justice and Mr. Justice Coyaiee. 

ABDUL AZIZ SHEIvH —Plaintiff_ 

Applicant 

vcvsas 

CHANDU SONU KHODKE— Defendant 

— Respondent. 

Civil Procedure Code (Act C of IOOS ) s 11 0 WIT 
rr. U t V , Sch . II , para 20 —Application 'to file award — 


[89 1. C. 1925] 

Death of defen lant -Substitution, absence of — Abate¬ 
ment-Suit to enforce award, maintainability of — 
Validity of award, whether can be challenged — Res 
judical;'. 

An order that an application to lile an award has 
abated owing to the legal representatives of the 
deceased defendant not having been brought upon 
the record within the prescribed period, is in the 
same category as an order refusing to tile the award 
and neither of them operates as res judicata so as to 
har a regular suit by the plaintiff to enforce the award. 

A suit e in he tiled to enforce an award without the 
plaintiff first obtaining an order that the award 
shall be filed. In such a suit the validity of the 
award can be assailed by the defendant. 

Application against an order of the Judge 
of the Court of Small Causes, Poona, in Suit 
No. 1241 of 1923. 

Mr. •/. R. Gharpure , for the Applicant. 

Mr. P. U. Kane, for the Respondent. 

JUDGMENT.—In Rajmal Girdharlal 
v. Mam t i Shiv ram (I), it was held that 
when a party to an award sought to file it 
in Court under para. 20 of the Second 
Schedule of the C. P. C, and the Court 
refused to file it, such refusal would not 
operate as a bar of res judicata if the party 
filed a regular suit thereafter to enforce 
the award. In this case the applicant 
sought lo file an award passed in his 
favour dated September 17, 1918. The ap¬ 
plication was registered as a suit. But 
thereafter the defendant died and his legal 
representatives were not brought 04 the 
record within the prescribed period. An 
order for abatement was then passed. 

4 he applicant then brought a suit in the 
hirst Class Subordinate Judges Court to 
recover the money under the award, but 
the plaint was returned by the Joint Sub¬ 
ordinate Judge as being bevond his juris¬ 
diction and was presented to the Small 
Cause Court. The plaintiff, however, thought 
lie would prefer an appeal to the District 
Judge-against the decision of the Joint 
Judge returning the plaint. So he got 
back his plaint, but lie lost the appeal, 
aud aeain presented the plaint to the Small 
Cause Court. The Judge considered that 
the suit was barred under (). XXII, r. 9 , 
considering that the decision in Rajmal 
/trdharlal v. Maruti Shivram ( 1 ) was not 
applicable, and that although an order 
rejecting an application to file an award 
would not be considered as a decree, yet 
an order of abatement in a similar pro¬ 
ceeding would bar a regular suit being 
hied to enforce the award. We cannot 

d) 59 Inch Cas. 755; 45 B. 329; 22 Bom. L. R. 1377. 
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see any difference between the two. An 
order that an application to file an award 
abates is in the same category as an order 
refusing to file an award. So neither order 
can operate as res judicata. W e further 
think that the Judge was wrong in hold¬ 
ing that the suit was not maintainable 
because the plaintiff ought to have adopt¬ 
ed a different procedure after the District 
Court had confirmed the order of the Sub¬ 
ordinate Judge. He would be entitled, in 
any event, after his plaint was returned 
to him, to file it again in the same Court, 
subject to any bar there might be of 
limitation. The Judge also thought that 
the suit was misconceived as the plaintiff 
was trying to recover the amount awarded 
without a decree on the award, and the 
question whether the award was validly 
passed or not could not be tried in such a 
suit. But a suit can be filed to enforce 
an award without the plaintiff first ob¬ 
taining an order that the award itself shall 
be filed. In such a suit there does not 
appear any reason why the vali lifcy of the 
award could not be assailed. W e make 
the Rule absolute and direct that the suit 
should be heard on its merits by the 
Small Cause Court Judge. Costs to be 
costs in the cause. 

z . k. Rule made absolute. 


GO 


OUDH JUDICIAL. COMMIS¬ 
SIONER’S COURT. 

First Civil Appeals Nos. 37, 41 and 53 

of 1923. 

March 25, 1925. 

Present: —Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 

Rai Bahadur Babu MOHAN LAL and 
another —Defendants —Appellants 

versus 

Sheikh MOHAMMAD AD1L —Plaintiff 

AND ANOTHER — DEFENDANT—RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), as. 29, '10, 
31, 50 (j) —Evidence Act*(I of 1S73), s. 35 -Certificate 
of ’guardianship, whether public document—Entry in 
certificate, whether relevant Sale of minor s property 
—Sanction of Court Eiufuiry, absence of, effect of 
Sanction, validity of—Fraud by purchaser, effect of— 
Person in fiduciary position, whether can purchase 
minor 8 property — Limitation .1 ci (IX of /.'MM, Sell. I, 
Arts. 44, 744 -Suit by minor to recover property alienat¬ 
ed by guardian Transfer by tr insferee Limitation. 

In the l’rovinc 3 of Oudh n District Judge is bound 
by law to prepare a certificate of guardianship under 
rules framed by the Judicial Commissioners Court 


under s 50 j) of the Guardian-- and Ward.'. AH. bm li 
a CLM'tilieate is a public document made b\ a public 
servant in the discharge of his ollieial duty and tails 
within the purview of s. .‘55 of the hvid nee AH. Ai 
entry in such a certificate with regard to the age ol 
the minor is a relevant fact. Ip "1, eol - 

Under s. 31 of tin* Guardians and Wards Act an 
order granting permission to a guardian to s-11 pro 
per tv belonging to the minor must recite t lie necessity 
for the sale and describe the property with respect to 
which the act permitted is to be done, and this order 
must be recorded, dated and signed by the Judge 

with his own hand. [p. 75, col. 2.| 

'fhe word “approved with the initials ol the Judge 
oil a draft of a sale-deed relating to the property ot 
a minor does not amount to a permission for the sale 
under s. .'51 of the Guardians and Wards Act. | ibid.] 
Once a sale of property belonging to a minor is 
proved to have been effected by the certificated guard¬ 
ian of the minor without the permission of the Dourt 
it becomes voidable without any enquiry whether the 
terms of the transfer were favourable to the minor or 

not. ip. 7(5, cols. 1 -.] , 

Where in connection with the sanction of a sale of 
property belonging to a minor by his guardian an 
under-hand dealing is brought home to the purchaser 
the formal sanction of the Court will not be sufficient 
to validate the sale. [p. 77, col. 2.] 

Under s .‘51 of the Guardians and \\ aids Act the. 
Court obtains jurisdiction to sanction a sale of the 
minor's property only when it makes a proper enquiry 
as to the necessity and advantage of the sale. An 
enquiry must be made with regard to all the poults 
mentioned in el. (2) of the section. An order granting 
sanction without making any enquiry is made without 
jurisdiction and is a nullity. Ip. *>0 f cols. 1 & 

\ suit bv a quondam minor to recover property 
obtained bv the defendant from a person who was a 
transferee of it from the certificated guardian of the 
minor is governed by Art. Ill and not by Art. 41 of 
Sell. I to the Limitation Act. [p. 81, eol l.| 

Per Wazir Hasson, A.J. C. Fraud is infinite in 
variety * sometimes it is audacious and unblushing, 
sometimes it pays a soil of homage to virtue, end then 
it is modest and retiring, it would be honesty itself 
if it could onlv afford it. But fraud is fraud all the 
same, and it is the fraud, not the manner of it, which 
calls for the interposition of the Court, [p. 84, 

\ person in a fiduciary position cannot be allowed 
to make any advantage, out of his position and the 
Court will not allow a person to he placed in a posi¬ 
tion in which his interest will pull him one way and 

his duty the other. | p. 80, eol. l.J 

Appeals against a decree oi the sub¬ 
ordinate Judge, Hardoi, dated the 1/th 

of May 1923. , . „ , 

Mr. G. N. Misra , for the Appellant. 

Messrs. M. Wasim and AH Mohammad, for 
Respondent No. 1. 


JUDGMENT. 

Dalai, A. J. C.— One Mohammad 
Ameer, Tahtqdar of Gopaman, had three 
sons Mohammad Kamil, Mohammad Akil 
and Mohammad Fazil. On the death of 
Mohammad Kamil in 1909 his widow 
Musammat Maryam-un-nissa was appointed 
guardian of her three minor sons, Moliam- 
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mad Amil, Mohammad Adil and Mohammad 
Kabil. The plaintiff of these suits was 
Mohammad Adil. He sued on 15th June 
1921 for tlie possession of one-third share 
in certain properties of his father which 
he alleged nad been wrongly transferred 
to the contesting defendants. One suit 
was brought against two transferees, Babu 
Mohan Lai, a Pleader of Hardoi, and his 
cousin Ajodhiya Prashad who are members 
of a joint Hindu family and represent 
the entire Hindu family of six persons. 
This was Suit No. 124 of 1921. The other 
suit was instituted on the same day of 
which the contesting defendant was the 
plaint ill's uncle Mohammad Akil to whom 
certain other properties were transferred. 
The plaintiff’s mother Musammat Maryam- 
un-nissa was a defendant in both suits ; 
she, however, took no interest in the 
litigation. 

The plaintiff objected to two transfers 
made by his mother on his behalf with 
the alleged sanction of the District Judge 
of Hardoi. One sale-deed, that executed 
in favour of Mohan Lai, was executed on 
19th August 1915 and the other in favour 
of the plaintiff’s uncle the following day 
on 20th August 1915. In both suits the 
plaintiff asked for possession of his share 
of the property transferred by the guardian 
mother. 

Both suits were decreed by the Sub¬ 
ordinate Judge of Hardoi on payment by 
the plaintiff of his share of the sale con¬ 
sideration in each case. 

There are before us two Appeals Nos. 37 
and 41 of 1923 by Babu Mohan Lai and 
Mohammad Akil respectively and a third 
No. 53 of 1923 bj the plaintiff Mohammad 
Adil against Babu Mohan Lai on the 
ground that he should not be ordered to 
make any payment to the defendant as a 
condition precedent for recovering posses¬ 
sion. The plaintiff lias not appealed against 
the order for the payment of his share of 
the sale consideration to his uncle Moham¬ 
mad Akil. 

The first ground of appeal that the suit 
was time-barred is easily disposed of. In 
the plaint the plaintiff declared that his 
cause of action arose on the 15th June 
1918 when he attained majority, that is, 
the age of 21, as the District Judge had 
appointed a certificated guardian for him 
The suit was brought within three years 
of that date, on 15th June 1921 Subse¬ 
quently the plaintiff foolishly had the 
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plaint of the suit against his uncle amend¬ 
ed so as to make out that the cause of 
action arose on 15th June 1921. . His 
explanation was that he mistook at first 
the age of majority to be 18 not knowing 
that it was 21 for a person for whom a 
certificated guardian was appointed. The 
reason for the alteration obviously was 
that his uncle, the defendant, disclosed 
names of certain transferees in the written 
statement and as against them, who were 
subsequently served with summonses the 
suit as brought would be time-barred, 
it is to be regretted that the plaintiff was 
so badly advised as to tell a number of 
lies in order to save what his advisers 
thought would be a bar of limitation as 
against the transferees of Mohammad Akil. 
It is not worthwhile examining school 
registers and other evidence produced by 
the plaintiff to prove that he was born 
°n 15th June 1900 and not on loth June 
1897 as held by the lower Court. 

The elaborate accounts kept for the 
plaintiff’s family conclusively prove that 
he was born in 1897. We have examined 
the accounts and are satisfied that they 
are not forgeries. The plaintiff stated his 
age at the heading of both plaints to be 
25 so no scope is left for him to say that 
he gave the cause of action 15th June 
191S as the date of his attaining the age 
of 18 and not of 21. 

1 he appeals have been consolidated and 
■\\ ith six books in front of us, the hearing 
ot the appeal has involved as much 
manual dexterity as mental agility. The 
office should discover some better plan so 
that only one book may be in front of 
us in two parts, with pages in each part 
lunning serially. Reference then would 
be easy to the pages of one printed record 
instead of to pages of six separate records. 
One Appendix is stitched to its parent 
hook while the other two are not, a 
ieinaikahl e teat of tlie office to make the 
liddle of reference still more difficult. 
If the record has to be sent to the Privy 
C ouncil, the two books shall be separated 

a i n i.T ever - v bo ? k the Allowing letters 
. , be written in large capitals in red 
mk :— 

Appeal No. 37 of Mohan Lai X 

Appendix to it XX 

Appeal No. 41 of Mohammad Akil Y 
Appendix to it YY 

Appeal No. 53 of Mohammad Adil Z 
Appendix to it ZZ 
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This will not remove the difficulty of 
reference hut will lessen it to some extent. 

In this judgment, I shall give reference 
according to the above, for instance, X-5 
meaning page 5 of Book X, either in Part I 
or Part III according as the reference is 
to a statement of a witness or to a pro¬ 
ceeding or it is to an exhibit. 

In the account-book under date 13th 
June 1897 is the entry (Exs. B-55 Y-38). 

Fruits on the date of birth of a son of 
Mohammad Kamil, Rs. 2-10-0. 

This son must be the plaintiff because 
under date 10th November 1897, we find 
his name mentioned and the presents ie- 
eeived at the time of his aqiqa ceremony 
entered (Exs. B-56 Y-13). . 

Income from presents in connection with 
the aqiqa ceremony of Mohammad Adil, 

Rs. 32. . . 

We agree with the reasoning of the 

learned Judge of the lower Court that the 

entry of the expenses on the date of buth 

fixes the month and year of birth and not 

the date. The account was not kept up 

from day to day. Prior to 13th June 1897 
the date of the account is lOtli June and 
subsequent to it 24th June. If a man 
sits down to write up accounts some da>s 
after they are incurred he may easily make 
a mistake as to dates. Suppose the writer 
of the account book sat down on the 19th 
to write up the expense* incurred within 
a week preceding in connection with the 
birth of a son to his master, he may easily 
make the mistake of putting down 13th 
instead of 15th. This contusion will be 
easily understood by people who sit down 
to write a week’s diary at one time. 1 i 
events are remembered but what happened 
on the different days i9 difficult to bring 
back to memory. An event oli a l* rl( j av 
mav easily be recorded under W ednesday 
through lapse of memory in connecting 
events with dates. The writer of the ac¬ 
count, Mohammad Saeed, himself has stated 
that the date is not correct as to the day 
of the month. Argument was addressed 
to us to prove that he was an unreliable 
witness but his statement on this point is 
natural and in accordance with human ex¬ 
perience so we believe him in this matter 

as did the lower Court. 

The lower Court has relied for the date 
of the month on the guardianship certifi¬ 
cate. The genuineness of this certificate, 
a copy of which was produced by the 
plaintiff, was admitted by the defence 
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(Ex. G-ZZII). This certificate was prepared 
in tiie office of the District Judge of Hardoi 
and signed by the then incumbent of the 
office as required by rules framed by this 
Court under s. 50 O') of the Guardians and 
Wards Act (See para. 258 of the Ouclh Civil 
Digest). The certificate is a public docu¬ 
ment made by a public servant in the dis¬ 
charge of his official duty. It is, therefore 
a record such as is mentioned under s. 35 
of the Evidence Act and an entry therein is 

relevant fact. , 

The learned Counsel for the appellant 


referred us to a Bench ruling of the 
Calcutta High Court in the case of Satis 
Chinnier Mulchopadhya v. Mahendro Lai 
Pathuk (1) where the Judges held under the 
previous Act of Guardians and Waids 
(XL of 1858) that a certificate of 
guardianship is no evidence of majority 
under s. 35 of the Evidence Act being 
neither a book nor a register nor a record 
kept by any officer in accordance with any 
law. The report, however, does not state 
whether there was any rule framed by the 
High Court under authority vested in it 
by-law for the preparation of such a .certi¬ 
ficate. In the Province of Oudli a District 
Judge is bound by law to prepare a certi¬ 
ficate of guardianship so, in my opinion, the 
ruling is not applicable to this Province. 

It was questioned why the mother of the 
plaintiff was not produced as a witness to 
depose to the age stated by her in her 
application made under s. 10 of the Guar¬ 
dians and Wards Act. The answer would 
be that a Muhammadan lady would not be 
likely to remember dates of births and 
the statement made by her in the appli¬ 
cation must have been made on informa¬ 
tion received by her, most probably from 
the defendant, Mohammad Akil, who was 
the manager ( sarbarahkar ) of the property 
of the minors. 

I uphold the finding of the lower Court 
that the plaintiff was born on 15th June 
1897. His suit was, therefore, within time 
against Mohammad Akil and Mohan Lai. 
I shall discuss later the question of limi¬ 
tation so far as the defendant Waris-uz- 
z am man is concerned. This defendant is 
a son and transferee of Mohammad Akil 
and was not made a party to the suit 
until the lOLli of Janujry 1922. If the 
limitation of Art. 44 applies the suit as 
against him would be time-barred in ac- 

(1) 17 C. 849 ; 8 Ind. Dec. (v. g.) 1110. 
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cordance with the provisions of s. 22 of 
the Limitation Act. On behalf of the res¬ 
pondent it was argued that the provisions 
of Art. 144 will apply because the trans¬ 
action was void by reason of fraud. This 
matter may be considered after the facts 
of the case and the deductions to be drawn 
therefrom are discussed. 

A narrative of events leading up to the 
District Judge’s sanction which forms the 
main stay of the defence may be set out. 
A clear story of the sequence of events is 
often more illuminating than a series of 
arguments. 

The sales which are impugned are of the 
village of Baghauli in favour of Mohan 
Lai (Ex. B-13 ^ 161) and of small areas in 
villages Akohra, Balalpur, Sirsa, Faqir- 
abad and Niamatnagar in favour of 
Mohammad Akil (Ex. B-12 Y-17D. The 
deed in favour of Mohan Lai and Ajodhiya 
Prashad was executed by the guardian 
of the minors (plaintiff and his two 
brothers) on 19th August 1915 and the 
other by the same lady next day on 20th 
August 1915. Mohan Lai is a member of 
a Hindu joint family. The following is 
the pedigree : — 
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Kamil in favour of the same mortgagees 


OHEDI saii 

I 


Dalai Sah 


Dilemma’ Lai 


Pa ram 
Sukli. 


Ajoaliiva. 


( 


f 


Pi shim 
Narain. 


Molian Lai. 


Niranjan 

Nath. 


Dalchand. 


% 

Molian Lai, his two brothers and three 
cousins are the present surviving members 
of the joint family. 

Mohammad Kamil, the father of the 
minors had, during his lifetime, mort^a^ed 
his lOi- annas share of village Baebauli 
including half the Bazar of Kamflin 
and 8 Ins was share of village Gadanpur to 
Ajodhiya Prashad and Niranjan Nath (re 
presenting the joint family mentioned 
above) on 31st January 1905 (Ex. B-^6 X 30 
Subsequently there was a deed of further 
charge executed by the same Mohammad 


on 8th December 11)06 (Ex. B-27 X-64). 
Interest on the two bonds was made pay¬ 
able at ditierent rates but subsequently 
under an agreement the same rate of 
interest was agreed upon for both the 
amounts advanced to Mohammad Kamil. 
The rate of interest was 0-10-8 per cent, per 
month with six monthly rests. It may be 
mentioned that the first deed which carried 
a lower rate of interest was for a large 
amount of Rs. 40.000 while the second 
which for a time carried a higher rate of 
interest was for a comparatively small 
amount of Rs. 2,400. It is necessary to 
mention this ifact because much play was 
made of the agreement to reduce the rate 
of interest on the second mortgage-deed 
as indicating the generosity of Mohan Lai 
towards the minors. 

On 23rd February 1911 two persons 
Imtiaz Husain and Jumna Prashed brought 
a suit lor sale of 5 biswas of village Bag¬ 
hauli on foot of their mortgage (plaint 
Exs. B-21 X-83). The defendants to this 
suit were Mohammad Akil, Musammat 
Maryamunnissa, mother of the minors, the 
three minors under the guardianship of 
their mother and Mohammad Fazil, all 
representing the mortgagors and Ajodhiva 
I rashad and Niranjan Nath subsequent 
mortgagees. In that suit Babu .Mohan Lai 
was Pleader for Mohammad Akil, for the 
minors mother (presumeably including the 
minors) and for Ajudhiya Prashad and 
Aiianjan Nath (vide decree Exs. B-24 X-92). 

I he defence put forward on behalf of 
Mohammad Akil and the minors’ mother 
was that this debt was payable by Moharn- 

D yv Z1 o a ° ne ( See wr itten statement 

P aras - 7 and 8). The plaintiffs 
and the defendants Mohammad Akil and 
tne minors compromised (Exs. B-122 X-87) 
but a judgment was recorded by the 
Myl C , ou . rfc . because the other defendants 
mw not joined in the compromise. The 
( ourt held that the plaintiffs who were 
moi tgagees cannot be bound by a partition 
between the mortgagors and so all the 
moitgagors and not Mohammad Fazil alone 
tUV™ 8 1 J iac,e liable to pay this debt at 

tht decree^ Paitltion would be liable under 

3 de ft c 1 r , e ® was made absolute on 28th 

oft u 1 ‘- 1 , 1 ?: 5 X 96 )' If " as fora sum 
i , '■ The amount was paid off 

Pl ashad and Niranjan Nath 
on .1st May 1912 (Receipt Exs. B-90 X-61). 
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It may be noted that the mortgage-deed 
in favour of Imtiaz Husain and Jumna 
Prashad was dated 9th July 1903 and a 
year’s time was given in the deed for pay¬ 
ment of the mortgage-money. A suit on 
that deed would, therefore, be time-barred 
on 8tli July 1916. There was another 
decree—that in favour of Bishan Narain 
against the minors. The suit was institut¬ 
ed by Bishan Narain on 5tli April 1910 
after the death of Kamil (Plaint Exs. B-CO 
X-70). Here also the defence was made 
that by an agreement the debt was made 
payable by Mohammad Fazil alone. The 
Civil Court stated in its judgment (Ex. B-61 
X-74) that this point was not proved. A 
joint decree was passed against Mohammad 
Akil, Mohammad Fazil and the minors 
under the guardianship of their mother on 
25th June 1910 (Exs. B-62 X-80). Baghauli 
and Gadanpur were not included in the 
properties to be sold under this decree. 

The mortgaged property was not suffi¬ 
cient for the satisfaction of the decree and 
the decree-holder obtained a money-decree 
under O. XXXIV, r. 6 and the villages of 
Baghauli and Gadanpur were proclaimed 
for sale for the recovery of Rs, 15,039 and 
odd (XX-12). The date of the decree was 
7th February 1914 and the proposal for sale 
was sanctioned by Government on 6th 
April 1915. 

The date fixed for the sale of the two 
properties was 21st June 1915. On 19th June 
1915 the minor's mother applied for post¬ 
ponement of sale but the application was 
refused by the sale officer (Exs. B-2 and B-3 
Y-144 and 146). 

Mohammad Akil then applied to the 
Deputy Commissioner of Hardoi under 
whom the sale officer worked for postpone¬ 
ment of the date of sale; this was on 21st 
June 1915 (Exs. B*4 Y-147). It was stated 
therein that the minors, Mohammad Amil 
and others had reached a settlement with 
Babu Mohan Lai Vakil and only the sanction 
of the District Judge was wanting and 
that on such sanction being obtained 
arrangement will be made for the payment 
of Bishen Narain’s decree. The Deputy 
Commissioner directed the sale officer to 
postjione the sale for two months if the 
decree-holder agreed (Exs. B-5 Y-149). The 
decree-holder agreed on condition that the 
sale may take place on 20th August 1915 
without the issue of any other sale notifi¬ 
cation and the sale was postponed on that 
condition (Exs. B-6 and B-7 Y-150 and 152). 


On 22nd June 1915 the guardian Musam- 
mat Maryam-un-nissa applied to the District 
Judge for sanction to sell the minors’ pro¬ 
perty as required by s. 29 of the Guardians 
and Wards Act (Exs. 10 Y-157). This appli¬ 
cation is of considerable importance and 
m&y be quoted below in full. It has three 
parts. First consisting of the narration of 
events, second giving the schedule of debts 
due from the minors and the third giving 
a list of the properties of which sale was 
desired. 

PART I. 

It is submitted that Pandit Bishen 
Narain Vakil’s one decree, valued at 
Rs. 16,243-12-5 is under execution and the 
entire villages of Baghauli and Gadanpur 
having been attached, stand proclaimed 
for sale. In the said villages, the minors 
own 10! annas in Baghauli and 8 annas 
in village Gadanpur. 21st June 1915 was 
the date of sale. The whole property is 
being sold. It was, with great difficulty, 
that, with the permission of the Deputy 
Commissioner, time for two months has 
been allowed on condition that the property 
would be sold on 20th August 1915 with¬ 
out issuing any notice. Therefore, the 
20th August 1915 has now been fixed for 
sale. 

As per attached schedule, the minors, 
upto 21st June 1915 owe a debt of one 
lac, principal with interest, and the income 
from the minors’ property cannot suffice 
to cover even the interest thereof. If some 
suitable arrangement is not very early 
made, the interest shall increase day by 
day and the whole property of the minors 
shall be wasted. Besides this, the tenants 
have paid about Rs. 4,000 in advance. Now 
there seems to be no other alternative left 
save to sell a considerable, i.e., the greater 
part of the property, for the payment of 
debt. A transaction is being negotiated 
with several Bankers and many of whom 
are even ready. The petitioner is parda 
naskin. 

On the 18th June 1915 the applicant 
applied to this Court for selling miscella¬ 
neous pattis, and in connection therewith, 
the pat war is have been summoned. 

Now, through this application, it is pray 
ed that the permission for selling the 
shares in villages Baghauli, Mughlipur, 
Faqirabad, Xiamat Nagar, Sirsa and Bilal- 
pur, District Hardoi, and Akolira, District 
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Sitapur be granted in this way that the 
applicant having settled the transaction, 
through Azizul Haque, her general agent 
with the Bankers, the purchasers should 
submit the draft to you for sanction and 
relieve the minors of their debts, after the 
sanction of the draft and the settlement 
of the sale-deed; so that the rest of the 
property may be saved for the mainten¬ 
ance of the minors; out of the debts 
brought to the notice of the Court, there 
was a deed too in favour of Ajodliiva 
Prashad and Niranjan Nath, the time for 
which shall expire on 3rd July 1915 and so 
it would be incumbent upon him to in¬ 
stitute a claim for the whole debt. On 
account of such institution, the minors 
shall be put to an additional liability for 
6 or 7 thousands rupees. 

Therefore, it is prayed with due respect 
that permission to settle the sale transac¬ 
tion through the general agent, Saiyid 
Azizul Haque, be given very soon. 


Akil and Mohammad Adil, minor sons of 
Mohammad Kamil. 


Under the bigger deed, upto 
21st June 1915, the prin¬ 
cipal and interest 

Deed of further charge with 
interest, etc., upto 21st 
June 1918 

Out of the debt and Imtiaz 
Husain’s decree to the ex¬ 
tent of the minors' share 
with interest from 21st 
June 

Total debt due to Ajodhiva 
Prashad and Niranjan 
Nath 

Pandit Bishun Narain Vakils 
decree-money to the ex¬ 
tent of half of the decree, 
together with interest upto 
21st June 1915 


Rs. a. 
88,721 14 
1,379 5 


11,738 4 

1,01,834 7 

(sic) 


8,121 14 


P. 

3 

- « 

3 




PART II. 

Schedule of the debts due to the Bankers 
from Hafiz Mohammad Amil, Mohammad 


4 , Total ... 1,09,956 5 10 

Advance money recovered 
from several tenants 
about ... 4,000 0 0 


Total ... 1,13,956 5 10 


PART III. 


List of the property for the sale whereof 


permission is solicited. 


Nature of llaqiat. 


Village Bagliauli joint 
Village Mughlipur 


• • • 


Village Akolira, District Sitapur 
Village Faqirabad Niamat Nagar 

Village Sirsa Mohal ( illegible) 
Bal&pur 


Extent of llaqiat. 

Gross i 

rental. 

Revenue. 

Net profits. 


Rs. 

a. 

p. 

Rs. 

a. 

P* 

Rs. 

a. 

p- 

• lOi annas. 

5.764 

4 

0 

1.504 

13 

0 

1.250 

7 

0 

:2 bis was, 16 biswansis i 










1 [2 kach. 1 nnn 










1 / -S 27 adhman. 

275 

0 

0 

72 

0 

0 

202 

1 

0 

2 annas 8 pies. 

j 500 

0 

w 

130 

0 

0 | 

370 

0 

0 

1 bigha, 14 biswas , 14 
kach. 

8 

0 

0 

1 

12 

i 

0 

C 

4 

0 

3 biswas 1 3 bisiuaiisis. 

200 

0 

0 

100 

0 

0 

100 

0 

0 

1 anna 2 pies 

60 

0 

0 1 

16 

0 

0 

44 

0 

0 
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The parties have not printed an appli¬ 
cation which was put in to the District 
Judge for sale on 18th June 1915 but we 
have read it in the original file. If an 
appeal goes to the Privy Council that 
application shall also be printed as well 
as the order-sheet of the District Judge's 
file which we have got translated and 
typed. 

The order of the District Judge passed 
on 18th June 1915 in vernacular is printed 
(Exs. 34, Z-23). It appears that one Nawab 
Nazim Husain was willing to purchase the 
minors’ share in the villages of Akohra, 
Sirs a, Faqirabad with the hamlet of Nia- 
mat Nagar at the rate of Rs. 100 for every 
5 annas of profits. This is the property 
which the defendant Akil finally purchas¬ 
ed. The District Judge directed process- 
fee to be deposited for the summoning of 
the patwaris of those villages and this 
fee was paid on 19th June. The date fixed 
for the evidence of the patwaris and for 
inquiry was 13tli July when the guardian 
was directed to appear in person and bring 
porchasers along. 

We have already seen that a second 
application was put in on 22nd June. On 
23rd June the District Judge ordered 
the guardian to put in a draft of the sale- 
deed. 

On the 16th July a most extraordinary 
order appears on the order-sheet. It is 
to this effect: “As neither the applicant 
nor the patwaris are present it is ordered 
that a notice be sent to the applicant (mean¬ 
ing the guardian) to appear at once.” It 
may be mentioned that all these orders 
already referred to are in vernacular bear¬ 
ing only the Judge’s initials. How the 
patwaris were expected on 16th July when 
they were directed to appear on the 13th it 
is difficult to understand. 

On 2nd August Mohan Hal’s name is 
disclosed to the District Judge as that of 
a likely purchaser. The order of the Dis¬ 
trict Judge under that date in vernacular 
on the order-sheet is “Put up to-day in 
presence of Mohammad Amil minor with 
Azizul Haque. The agent states that the 
guardian is ready to make a sale of Bag- 
hauli property in favour of Babu Mohan Lai 
and Babu Mohan Lai is willing to purchase 
Baghauli. Order. Let the applicant file 
the draft at once.’’ (Exhibits 9, Z-24). This 
vernacular order bears the Judge’s initials. 
It must have been noticed from this nar¬ 
ration of facts that action was not taken 


either on the application of 18th June or 
of 22nd June and that the District Judge 
had not questioned the guardian’s agent as 
to this neglect and delay. 

After this 17 valuable days were lost 
and the next order we find is of 19th 
August 1915. It is the first one in English 
containing the full signature of the Dis¬ 
trict Judge. This order is: “The terms of 
the deed have been fully discussed bet¬ 
ween the Court and the guardian minor 
boys' agent (meaning presumably agent 
of the guardian of the minor boys) and 
purchaser and are reasonable. The trans¬ 
fer is necessary in the interest of the minors 
and has been approved by me.” (Exhibits 
B-10Y-160). The draft which presumably 
was put upbeforethe District Judge is Exs. 
B-ll (XX-19). This is the order which is 
cited as authority for the sale on behalf 
of the minors in favour of Mohan Lai. 
On that very day the sale-deed (Exs. B-13 
Y-161) was executed by the guardian. 

Next day on the 20th of August 1915 
there is an order in vernacular with the 
initials of the Judge in English. It is to 
this efleet. J he draft having been put 
up to-day it is ordered that it be sanction¬ 
ed and brought on the record. The papers 
be consigned to the record and the draft 
be given to the applicant for completion. 
It cannot be made out which draft is 
meant. This order is not printed and is not 
quoted as authority for the sale by the 
minors' guardian in favour of Mohammad 
Akil. What is quoted as permission for sale 
are the words “approved, initials of Dis¬ 
trict Judge, 28th August 1915,” on the foot 
of the draft of the sale-deed in favour of 
Mohammad Akil. This is not printed any¬ 
where. 

The case as against Mohammad Akil is 
soon disposed of. I hold that there was no 
permission whatsoever granted for the sale 
in his favour. “Approved” with the initials 

of the District Judge on a draft of a sale- 

deed does not amount to a permission for 
sale. Unders. 31 of the Guardiansand Wards 
Act it is laid down that the order granting- 
permission to sell shall recite the necessity 
and describe the property with respect to 
which the act permitted is to be done 
and this order shall be recorded dated and 
signed by the Judge of the Court with his 
own hand. Nothing of the sort was done 
here. It does not even appear that the 
■Judge’s attention was drawn to the fact 
that the draft in vernacular put up before 
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him was other than the one of a sale 
in favour of Mohan Lai. As we have seen 
a certain person had expressed his readi¬ 
ness to purchase these properties at a 
valuation of Rs. 100 for 5 annas of profits 
while the sale in favour of Akil was ad¬ 
mittedly at the rate of Rs. 100 for 6 annas 
3 pies of profits, if the Judge had really 
been made aware of the details of the 
transaction of which the draft was put up 
before him, he would certainly have in¬ 
quired about this difference in the sale 
price. Another point was that Mohammad 
Akil was manager of the property of the 
minors and the District Judge would have 
questioned him, if he had been made aware 
of the proposed sale in Akil’s favour how 
the manager had not been able to pay up 
the debts without the sale of the property 
and why Rs. 4,000 was recovered from ten¬ 
ants in advance and what had been done 
with the sum. The sale by itself being 
one in favour of the manager of the pro¬ 
perty of minors whose guardian was a 
pardoi nasliin woman would have excited 
a suspicion. I am certain that the Dis¬ 
trict Judge was not aware on what 
paper he wrote the word “approved.” In 
fact the detailed inquiry entered into by 
this Bench brought to light this word 
“approved” on the draft of the sale-deed and 
it was not put forward by the defence as 
authority for permission in favour of Moham¬ 
mad Akil. As already noted the draft with 
the words approved and the District Judge’s 
initials is nowhere printed. The learn¬ 
ed Judge of the lower Court appears to 
have construed the District Judge's order 
of 19th August as permission for sale in 
favour of Akil. That order however men¬ 
tioned one purchaser and one draft and 
admittedly the draft of the deed in 
favour of Mohammad Akil was not before 
him on 19tli August. As there was no 
permission for sale of the property in 
favour of Mohammad Akil the sale in his 
favour is voidable. It is not as if Akil 
was an outside purchaser ignorant of the 
proceedings taken by the guardian and the 
Court. In case of Rameshar Baksh, Singh 
v. Ridh Kuar (2) a Bench of this Court 
to which my brother was a party 
held that once a sale is proved to have been 
effected by a certificated guardian without 
the permission of the District Judge it 
becomes voidable without any inquiry as 

(2; 87 Inch Cas. 238; 1 O. W. N. 775. 
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to whether the terms of the transfer 
were favourable to the minors or not. Under 
s. 30 of the Guardians and Wards 
Act a disposal of immoveable property 
by a guardian without the permission of 
the District Judge is voidable at the inst¬ 
ance of the minor. I would, therefore, dis¬ 
miss the appeal of Mohammad Akil. 

C oming to Mohan Lai’s case the cir¬ 
cumstances are such as to vitiate the per¬ 
mission for sale granted by the District 
Judge. ^ Like the famous Pooh Bah in 
Gilbert s Mikado, Mohan Lai combined in 
himself many offices. He was friend of 
the family, money-lender, legal adviser, 
counsel, mortgagee and purchaser. He 
was also a man of position in the town of 
Hardoi and well-known to the Judge. It 
may easily be imagined how Mohan Lai 
in one shape could help Mohan Lai in 
another shape. These shapes were not 
incarnations as well-understood by Hindus 
that during a certain period of existence 
a person has to be consistent in acting up 
to one certain shape but he had the ability 
to use all shapes at one and the same time, 
lie himself in his shape of a counsel 
had put forward the defence that Mohammad 
kazil alone was liable to pay the decree 
ol Bishen Narain yet no mention thereof 
was made by him to the District Judge 
when he appeared in his shape of a pur¬ 
chaser. Before a Bench composed of men 
of ordinary common sense it was idle to 
pietend that Mohan Lai was unaware of 
what was going on until the 191 h of August 
"when he came forward to purchase the 
pioperty. I am certain that every step was 
taken under his advice in the ‘ Court of 
the District Judge. It has been noted 
that as early as 21st of June Akil had 
mentioned the fact of negotiations between 
Mohan Lai and the minors for transfer of 
the minors' property to him. The object 
of the delay in Mohan Lai’s appearing 
before the District Judge was to prevent 
the District Judge holding any inquirv 
whatsoever in the matter of the transfer. In 
the application for transfer the main ne¬ 
cessity for immediate sale was stated to be 
t in- pending sale in the execution of Bishen 
xNarain s decree for the amount of Rs. 8,121 
- et by sale to Mohan Lai only less than 
one-tenth of this sum (a sum of Rs. 800) is 
provided for. The deed in favour of 
Ajodlnya Prashad and Xiranjan Xath is 
mentioned in the application for permission 
as an afterthought at the end. A wrong 
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statement is made with regard to it that a 
suit on foot thereof would be barred by 
time on 3rd July 1915. The mortgage- 
deeds in favour of Ajodhiya Prashad and 
Niranjan Nath would not be time-barred 
for a suit till 1935. It was argued that as 
they had paid off the prior mortgage of 
Imtiaz Husain and Jumna Prashad the 
limitation of the suit would have been 
governed by limitation applicable to the 
bond in favour of Imtiaz Husain and Jumna 
Prashad. We do not agree with this argu¬ 
ment but even accepting it the suit would 
not be time-barred before 9th Julj 7 1910. 
The District Judge could not possibly have 
brought his mind to bear on the facts of 
the case because if he had done so he would 
have noticed that the recovery of the 
money by Ajodhiya Prashad and Niranjan 
Nath was barred according to the guardian’s 
application on 3rd July 1915 and that, there¬ 
fore, there was no necessity for the sale 
of the minor’s property to pay that debt 
after 3rd July 1915. I can well-under¬ 
stand why the names of Ajodhiya Prashad 
and Niranjan Nath as representing the 
family were dropped when the matter ap¬ 
peared before the District Judge. The lead¬ 
ing lawyer of the Court, Mohan Lai, would 
be more acceptable to the District Judge 
than two banya money-lenders, and lead 
to a ready grant of permission by the 

Judge. 

It was argued that the sale in favour 
of Mohan Lai and the other in favour of 
Mohammad Akil should be considered 
together and the Judge must be understood 
to have the sale-deed in favour of Akil 
in his mind when he sanctioned the same 
in favour of Mohan Lai. This argument 
was raised when it was pointed out by us 
that the sale in favour of Mohan Lai satisfi¬ 
ed a very small part of the decree of Bishen 
Narain. There is no validity whatsoever 
in this argument because I am convinced 
that the proposal of sale in favour of Akil 
was not before the Judge on 19th August 
and that on 20th August his approval to 
the draft in favour of Akil was obtained 
without his understanding what lie was 
doing. If Mohammad Akil had been in the 
Judge’s mind as a purchaser on 19th 
August he would have used the words 
“deeds and purchasers” in plural in his 
order of that date. The J udge held no 
enquiry whatsoever and was easily satisfied 
because he saw in front of him as purchaser 
a respectable Pleader of his Court and one 
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who had been the legal adviser of the 
minor’s family. In this case also as in 
Mohammad Akil’s, Mohan Lai cannot be 
permitted to argue that he was in no way 
concerned with the faulty procedure of the 
District Judge. Having regard to the posi¬ 
tion which he occupied it was incumbent 
on him to disclose the true facts to the 
District Judge and get a proper order re¬ 
corded by him. In my opinion he took 
advantage of the confidence which the 
District Judge reposed in him. As observ¬ 
ed by their Lordships of the Privy 
Council in the case of Ganga Pershad 
Sahu v. JMaharani Bibi (3) if any 
underhand dealing is brought home to 
the purchaser a formal sanction of the 
District Judge will not be sufficient. The 
sanction proceedings taken ostensibly to 
pay off the decree of Bishen Narain were 
really taken for the advancement of the 
interest of Mohan Lai. 

It was pointed out by Mohan Lai’s learned 
Counsel that Fazil’s liability under the 
partition to pay the decrees of Imtiaz Husain 
and Bishen Narain was brought into issue 
between the parties subsequent to the sale 
in favour of Mohan Lai and decided in 
favour of Fazil. In those proceedings 
also there is Mohan Lai appearing in yet 
another shape, that of an umpire of arbi¬ 
trators. These proceedings also indicate 
what a grip he had over the judicial officials 
of Hardoi, Mohammad Fazil, Mohammad 
Akil, Mohammad Amil, who had attained 
majority by that time and Mohammad Adil 
plaintiff to this suit and his brother Moham¬ 
mad Kabil under the guardianship of 
Mohammad Amil executed a deed of agree¬ 
ment to refer the matters in dispute to 
arbitration on 24th August 1916 (Exs. B-43 
Y-194). On 14th April 1916 the mother had 
been removed from guardianship and 
Mohammad Amil had been appointed 
guardian of his brothers (Exs. B-38Y-188). 
To sign the agreement Mohammad Amil 
had to obtain the permission of the Dis¬ 
trict Judge. The District Judge passed 
the following order: “Read the draft of the 
agreement. I would sanction it provided 
Babu Mohan Lai is appointed an umpire 
and Nazir Husain and Maulvi Nurul Hasan 
arbitrators”. (Exhibits B-42, Y-123). These 
arbitrators decided the dispute in accordance 
with a deed of compromise entered into 
between the parties to the arbitration (Exs. 

(3) 11C. 379; 12 I. A. 47; 4 Sar. P. G. 621; 9 Ind. 
Jur. 158; 5 Ind. Dec. (n\ «.) 1012 (P. C.). 
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? r ‘ 5 J? 1 ' 2 ^- According to this award 
Mohammad Pazil was absolved of the 
liability to pay the decrees of Imtiaz Husain 
and Bishen Narain as laid down at the 
Ume of partition between him and his 
mothers I fail to see how these proceedings 
improve the position of Babu Mohan Lai with 
lespect to the sale which is impugned. On 
the other hand they indicate that the ques¬ 
tion of liability was still in dispute at the 
time of sale in favour of Mohan Lai and it 
was the duty of Mohan Lai to call the 
attention of the District Judge to it on 
1.1th August 1915. Further the proceed¬ 
ings disclose certain persons playing to 
the tune of Mohan Lai and do not convince 

me as to the fairness of the final arbitration 

award. 

One further fact may be mentioned that 
when a pre-emption suit was brought in 
pursuance of the sale in favour of Mohan 
Lai, Mohammad Aldl made a gift of a small 
area of his property in favour of Mohan Lai 
to make out that Mohan Lai was a co-sharer 
in the village prior to the institution of 
he pre-emption suit. The judgment of 
the present learned Judicial Commissioner, 
Mr Daniels, is of considerable interest in 
that connection. It is printed at Z-57 and 
dated the 1st April 1919. To him the whole 
transaction of the gift appeared to be sus¬ 
picious. I he deed purported to have been 
executed on 19th August 1916 though it 
was registered on the 23rd. The suit was 
instituted on the 19th August 1916 but the 
Trial Court held that the deed of gift was 
executed in the morning of that day and 

, ; was n °t prepared to reject 

definitely that finding when his senior 
colleague on the Bench accepted it. He 
has, however, indicated the devices of Mohan 
Lai. After readiug that judgment I feel 
convinced that Mohan Lai lias not onlv 
influence over the judicial officials of Hardo'i 
but has also a grip over the staff of the 
Couit, In the pre-emption suit it was 
represented by the Subordinate Judges 
ofiice that the plaint in the pre-emption 
case was Hied j ust before 4 r. M ., though 

plaints are ordinarily received between 
noon and 1 p. m. cu 

There is very significant evidence of 
hovy the servants of the guardian were 
acting in the interest of Mohan Lai, and nut 
of the minors. On the date fixed for "he 
sale of Baghauli and Gadanpur propert es 
Azizul Haque Mukhtar of the guardian 
applied for postponemnt (Ess. B-23 Y-175)’ 
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Only Baghauli was sold to Mohan Lai 
and only Rs. 800 of the consideration money 
went towards payment of this decree of 
Bishun Narain. Both Baghauli and Gadan- 
pui were put up to sale. The mukhtar 
piomised payment by 26tli August and 
pi a} ed that if money be not so paid only 
Gadanpur property may be sold. Bishun 
Narain, another Pleader of Hardoi, con¬ 
sented to this. Does this not show that the 
seivants nominally of the guardian were 
engaged by Mohammad Akil and were pup¬ 
pets in the hands of Mohan Lai? 

Reference during arguments of the appel¬ 
lant s learned Counsel was made to the 
statements in the lower Court of Kusumbhi 
Dayal, Mohammad Akil and Manohar Lai. 
Kusumbhi Dayal is reader of the District 
Judge's Court. His examination-in-chief 
reads like the narration of a bad dream. 

. bat lie wants to convey 7 as his meaning it 
is difficult to understand. The price re¬ 
mained as was entered in the draft, so all 
the alleged discussion as to rate in the pre¬ 
sence of the District Judge has no rele¬ 
vance. Pie tells a lie when he says that he 
examined the papers of the village pat- 
Patwaris were not summoned for 
the date and any fool knows that a patwari 
cannot appear in Court unless permitted by 
the Collector of the District, who has to be 
mo\ ed in the matter. . I can make a guess 
at what happened. This unreliable official 
ot a Court of Law may have hurriedly 
glanced through the order-sheet of the 
hie before entering the witness-box and 
Allowing that some patwaris were summon¬ 
ed, made bold to tell the lie that he ex¬ 
amined patwaris registers on the 19tli 

t i U f U fv ‘ a »ain tells a lie when lie says 

ia ie matter of the sale in favour of 
AkU was settled on the day the first draft 
Zf presen ted. There is no such note in 

hanH d ? r 19th Au oust in the Judge's 
hand. In the nature of things, the mind 

A.! .™?- 11 n ,' USt be entirely blank about 
< ook place in the course of a day’s 
business in a Court where he had worked 

T y<? * rs I)rior to Spying evidence. He 
nlri & ®P°sing to a transaction seven years 
* ie has obviously narrated a . tutored 
„i *i‘• p a consideration. The Registrar 
t Court is requested to communicate 
. . e Present District Judge of Hardoi my 
opinion that this reader of his Court is 
unvorthy to occupy a position of trust. 

Mohan Lai speaks of a lot of pressing, 
lie was pressed by all and sundry tQ 
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increase the price (Y-15). He keeps things 
purposely vague just as the reader has 
done. He was pressed before the District 
Judge by the minors and Adil to increase 
the price but refused. When was this? 
There is no note on the record of the tile 
of the District Judge’s Court of the minors, 
Akil and Mohan Lai appearing in his Court 
before 19th August. Both the reader and 
Mohan Lai would like me to believe that 
there were more than one occasion of a 
meeting and discussion in the District 
Judge’s Court but dare not commit them¬ 
selves to a definite statement for fear of 
criminal proceedings. Mohan Lai started 
making his statement on 28th March; there 
is no mention there of the examination of 
patwari's books in the Judge’s Court. Ac¬ 
cording to him the account of profits was 
previously prepared by Akil, the minors 
and the minors’ servants. “The vendor 
admitted these profits before the Judge - ' 
says he. Who was the vendor? Mohan Lai 
talks glibly of the presence of Musammat 
Maryam-un-nissa in Court but we find no 
mention of her in the English order 
of 19th August and Mohan Lai himself 
says that the Judge had to go out 
to the verandah to inquire of the lady 
as to execution of the deed when as Re¬ 
gistrar, he registered the deed subsequently. 
Did the lady walk boldly into Court ear¬ 
lier in the day or did the Judge keep 
moving out of Court and in every few 
minutes? After all, I have not dropped 
here from the clouds and have worked 
wearily up from the post of District Judge 
held in at least thirty different districts 
for a period of 22 years. I can believe my 
being fooled in a moment of weariness 
from the constant grind of uninteresting 
work by a Pleader of standing of my Court, 
whom I liked personally and thought 
worthy of trust. My usually suspicious 
nature may be lulled into false security 
by the sight of a friendly face. But the 
popping in and out of Court to the merri¬ 
ment of the gapping litigants and the 
asking of an assurance of the correctness 
of complicated figures of account from an 
uneducated helpless parda nashin wmian 
would be outside my routine of duties and 
1 am certain of every other District 
Judge. 

Mohan Lai gives no explanation why his 
appearance before the District Judge and 
the production of the draft of the sale- 
deed in his favour were delayed so long. 
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We know that he started negotiations for 
purchase before 21st June yet it was not 
till 2nd August that he was disclosed as a 
purchaser to the District Judge and just 
a day before the proclaimed sale, he ap¬ 
peared before the Judge as a saviour of 
the minors. Means were thus adopted to 
deprive the District Judge of an oppor¬ 
tunity of inquiry, even if lie had an inclina¬ 
tion that way. 

It will be noticed that Mohan Lai’s 
statement gives the lie to the statement of 
the reader Kusumbhi Dayal, recorded much 
later on 12th July 1922, that the patwari's 
papers were examined in Court. 

Mohammad Akil stated on 4th April 
1922 that the guardian lady v’as outside 
the Court-room during the discussion of 
19th August. He does not say that she 
admitted the correctness of any accounts. 
He started the story of patwari's producing 
accounts in Court on the 19th August. 
He, however, does not support Mohan Lai's 
story of the Judge asking Musammat 
Maryam-un-nissa to verify accounts, which 
no pardanashin lady v’ould be expected to 
understand. 

The examination of the evidence on the 
record has satisfied me that no inquiry 
v’as made by the Judge before sale to the 
mortgagee Mohan Lai w r as permitted. One 
does not even feel sure that the Judge rea¬ 
lised that the mortgagees were the pur¬ 
chasers. It is true that the name of 
Ajodhiya Prashad is common to both tran¬ 
saction but this man was not present before 
the Judge. There are certain references 
not very prominent in the deed and in 
the detail of the consideration which would 
indicate the identity of the mortgagees 
and the purchasers. It is doubtful whe¬ 
ther the attention of the Judge v r as 
drawn to these contents of the draft sale- 
deed. There w r as no English translation 
of the draft before the Judge and one 
knows how little of the contents of a ver¬ 
nacular document is conveyed by the dron¬ 
ing out of that document by a reader. 
No attempt w r as made by the Judge to as¬ 
certain whether the money alleged to bo 
due on the bond in favour of Ajudhiya 
Prashad and Niranjan Nath was really due, 
nor to ascertain whether the amount claim¬ 
ed as paid to Imtiaz Husain was really 
paid by the mortgagees. The Judge never 
brought his mind to bear on the astound¬ 
ing result of the negotiations that while 
the necessity for sale arose over payment 
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of - Bishen Narain’s decree of over Rs. 8,000 
only a one-tentli of that decree was to be 
satisfied by the sale of the property of Ihe 
minors to Mohan Lai. No inquiry was 
made as to the market value of the pro¬ 
perty to be sold. It is usual in such cases 
to request the Collector of the District to 
report on the matter and the order of the 
lbth June of this very Judge indicates 
his usual procedure to send for the patwaris 
of the villages to be sold to discover the 
amounts of gross rental, revenue and the 
resultant profit. Such a narrow margin of 
time was left between the production of 
the draft of the sale-deed in favour of 
Mohan Lai and the date fixed for the auc¬ 
tion-sale of the property that the District 
Judge had to take everything on trust and 
depend upon the good faith of a leading 
Pleader of his Court, Mohan Lai. The 
transfer in favour of Mohammad Akil was 
not before the J udge on the 19th of August, 
In the case of Mohammad Akil the Judge 
never inquired how the sarbarahkar 
(manager) of the minor’s property had so 
mismanaged it as to render the sale of the 
minors’ property necessary. The sale was 
sanctioned by the Judge without any in¬ 
quiry whatsoever and this was due to the 
action of Mohan Lai. lie did not appear 
before the Judge until the very last moment 
though he had started negotiations for the 
purchase of the property two months ear¬ 
lier. He knew the claim of the minors to 
be absolved from the liability of pavin^ 
the decrees of both Imtiaz Husain and 
Bishen Narain but did not inform the Judge 
of this claim of the minors. It will be 
seen that the very man Mohammad Fazil 
whom he on behalf of the minors held 
liable for the payment of the above men¬ 
tioned decrees was a witness to the deed 
in his favour. Mohan Lai alleged in liis 
statement that he was ready to sue on his 
mortgage-deed in June 1915 but he had 
taken no steps towards it nor has he stated 
that he had informed the minors’ guardian 
that he was about to sue. The statement 
in the application, therefore, was false that 
the mortgagees were on the point of bring¬ 
ing a suit. Mohan Lai's learned Counsel 
argued that the application was made by 
the guardian mother and not by Mohan 
Dal 1 feel certain that Mohan ‘Lai was 
•fully aware of the contents thereof. 

It is laid down under s. 31 of the Guar- 
dians and W aids Act that permission to the 
guardian to sell property shall not be 
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granted by Court except in case of neces~ 
sity, or ^ for an evident advantage to the 
ward. This provision of law indicates 
that the Judge obtains jurisdiction to sanc¬ 
tion the sale only when he makes a proper 
inquiry as to the necessity and advantage 
of the sale. Clause (2) gives a detail of the 
points to be recited in the order of the 
Judge granting permission and in my 
opinion all those are the points of inquiry 
necessary to be made under the law. In 
the case of Ramesliar Baklish Singh (2) al- 
leady quoted, the judgment was pronounc¬ 
ed by a Bench of which my brother Wazir 
Hasan was a member. The conditions under 
which the order of the District Judge 
would be a nullity were laid down 
there. It was said on page 786* “ As 

regards the mandatory character of the 
provisions of sub-s. (2) of s. 31 of the 
Guardians and Wards Act we are quite 
clear in our mind that the violation of 
the procedure prescribed by that sub sec¬ 
tion for recording the order granting the 
permission cannot be made the grounds 
of brushing aside the finality of the order 
as enacted by s. 48. The only condition 
in which the finality prescribed by s. 48 can 
be avoided is to establish that the order 
gianting the permission was a nullity 
An order passed by a Court in violation 
or such rules of procedure, however, manda¬ 
tory as relate merely to the form of the 
order cannot be treated as a nullity. The 
omission to follow such rules of procedure 
can amount to no more than a mere irre¬ 
gularity or a material irregularity in the 
circumstances of a particular case. On the 
other hand, an order passed by a Court in 
violation of such rules of procedure as the 
observance of which only invests the Court 
with junsdiction to pass the order is a 
nullity. In the present case there was no 
inquiry whatsoever and in my opinion the 
want of such an inquiry without which the 
Judge is prohibited from granting per¬ 
mission to sell property amounts to a want 
of jurisdiction in the Judge to proceed with 
le matter and his order is in consequence 

a nullity. As I have observed several times 

in the course of this judgment Mohan Lai 
is not an innocent purchaser who had relied 
on the mere words of a District Judge’s 
oidei as they appear on the surface and had 
no knowiedge of the conditions and facts 
which resulted in that order. 

The D istrict Judge’s order sanctionincr 
*Pnge of 1 O. W 2s\—[£’c/J "-- d 
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the sale be a nullity the minor is entitled for an equal proportion to the extent 
to avoid the sale. of Rs. 36,692 odd of the total amount of 


In the result I would dismiss Appeal No. 

3.7 of 1923 with costs and also Appeal No. 41 
of 1923 with costs so far as Mohammad 
Akil is concerned. 

There was a transfer by the certificated 
guardian so the provisions of s. 30 will 
apply and the transfer is voidable and not 
void The appellant's learned Counsel 
argued on this foundation that the suit 
against Waris-uz-zaman being instituted 
more than three years after the date of the 
transfer to Mohammad Akil was barred by 
time. Waris-uz-zaman, however, is a tres¬ 
passer and limitation in his case will he 
governed by Art. 144. Transfer in his 
favour was not made by the ward’s guar¬ 
dian. I would, therefore, dismiss the 
appeal of Waris-uz-zaman also. 

Finally there remains for consideration 
Appeal No. 53 of 1923. The lower Court 
made it a condition of the cancellation of 
the sale-deed in favour of Mohan Lai that 
actual cash should be paid by the plaintiif 
to the amount of one-third of the ostensible 
consideration money. I would have pre¬ 
ferred to restore parties to their original 
position of mortgagor and mortgagee as 
existed on 19th August 1915. The learned 
Judge of the lower Court has however 
examined the validity of the consideration 
of the mortgage and there will be danger 
of further litigation possibly to the detri¬ 
ment of Mohammad Adil if the dispute 
between the parties is not finally set at 
rest in the present litigation. My learned 
brother also has told me that he will 
a£ree with the lower Court. I am, there¬ 
fore, not prepared to arrive at any other 
conclusion and would dismiss Appeal 
No. 53 of 1923 but without any order as to 

costs. 

Wazir Hasan, A. J. C.— Having had 
the advantage of reading the exhaustive 
judgment of my learned brother 1 find 
that I have very little to say. 

In the year 1904 there was a partition of 
the familv estate amongst the three bro¬ 
thers, Mohammad Kamil, Mohammad Akil 
and Mohammad Fazil, and the debts in¬ 
curred in respect of that estate by one or 
all of the three brothers were incorporat¬ 
ed in a schedule then prepared and finally 
each of the three brothers was made liable 


the debts. In this allotment of liability 
the debts were earmarked. Amongst such 
of the debts as were thus allotted the sum 
of Rs. 20,320 due to one Pandit Bishun 
Narain and another sum of Rs. 4,130 due 
to Savid lmtiaz Husain were thrown into 
the proportion, the liability for which were 
fix-^d upon Mohammad Fazil (Ex. No. 4 Zl). 

Mohammad Kamil, father of the plaintiff, 
Mohammad Adil died in February 1909. 
In April 1909 mutation of names was effect¬ 
ed in the revenue papers in respect of 
Muhammad Kamil’s property. The names 
of his three then minor sons, Mohammad 
Amil, Mohammad Adil and Mohammad 
Qabil were substituted in place of Muham¬ 
mad Kamil’s under the guardianship of their 
mother, Musammat Maryam-un-nissa. Mu - 
sammat Maryam-un-nissa is a parda naslun 
lady. Consequently in the application for 
mutation of names dated the lltli March, 
1909 made by the lady the minors and 
their estate were stated to be under the 
supervision ( sarbarahkari ) of the minors’ 
uncle, Mohammad Akil. (Exhibits. 16 
Y-100). Mohammad Akil is the chief defend¬ 
ant in one of the two suits, out of which 
these appeals have arisen. Mohammad 
Akil. therefore, acquired the status of a 
manager of the minors’ estate and in the 
circumstances this was only natural. Mu¬ 
hammad Akil had been the mukhtar of his 
brother, Mohammad Kamil, and when Mu¬ 
hammad Kamil died he was the eldest 
surviving member of the family. Moham¬ 
mad Akil thus stood in a position of con¬ 
fidence to the minors and their mothers and 
on the evidence in the case it is perfectly 
clear that he retained this position all along 
certainly until the transactions now in 
question were perfected. This is complete¬ 
ly demonstrated by the evidence which Mo¬ 
hammad Akil has given in this case in the 
witness-box, Mohammad Fazil in his de¬ 
position says the same. 

What was the relationship subsisting 
between Mohammad Akil and Babu Mohan 
Lai, the chief defendant in the other suit, 
on the date of the transaction in dispute? 
It is admitted on all hands that Babu 
Mohan Lai has constantly been acting as 
a Pleader for Mohammad Akil. It is also 
admitted that Mohammad Akil is an old 
debtor of Babu Mohan Lai; see in this con¬ 
nection the allegations made in para. 5 
of the written statement filed by Babq 
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h , Lal (F ?\, X5 )' Tt a,so appears 

t-ba.t Aloliammad Akii had made a mortgage 

7 - 2 h i SW0S Baghauli in the year 
xx f f ,n favour of °ne Lai Bishambliar 
;, a h f °r a sum of Ks. 1-1,000 principal. Babu 
Mohan Lai subsequently obtained a transfer 

ot this mortgage from the mortgagee in 
his favour. Above all we have evidence 
in the case that the sale made in favour of 

Babu Mohan Lai was settled by Mohammad 
Alul. Mohammad Akil in the witness box 
was very reluctant to admit this but 
eventually the admission was extracted 
out of his mouth (Y 36). In the very 
nature of things and having regard to the 
position which Mohammad Akil occupied 

S ~ peat 1 the . minors’ property it is 
m^hh probable, indeed no other view is 
reasonably possible that Mohammad Akil 
negotiated and settled the sale of the 
minors property with Babu Mohon Lai. 
On the 21st June 1915 Mohammad Akil 
made an application to the Deputy Com¬ 
missioner of fiardoi, praying for the post¬ 
ponement of the sale of Bagliauli and 
Gadnapur which was then being held and 

the giound of the prayer was stated by him 
t0, «T >e r» t * 1 i at ^ settlement had been reached 
with Balm Mohan La 1 and the sanction of 
•I ^istnet Judge was required to complete 
“• -Ibis disdosure was made by Moham- 

nlfo d t^ k * • for tlle iirst time in that ap¬ 
plication in which he also stated that lie 

was carrying on negotiations at a 

certain place and the applicant having- 

completed the same shall very soon arrange 

for the money ' (Ex. No. B 4 Y-147) We 

thus reach to the undoubted fact that it 

was Mohammad Akil who negotiated and 

settled the sale with Balm Mohan Lai. When 

the spoils came to be divided between 

Babu Mohan Laland Mohammad Akil 

MnW U T h 1 nat “ ra Uy/ e11 to the lot of Babu 
fohan Lai, who held an enormous mortgage 

m respect of it and other scattered pro 
E les t0 the share of Mohammad Akil 
Mohammad Akil thus abused the confi¬ 
dence reposed in him and thereby obtained 

c? H -S 

by and ™ behalf o7 Mo°h amm ad'A kll "t h£ 

m hs 'S as?* 

must, therefore, stand or fall 0 together!' 10113 


[89 I. C. 1925] 


In the year 1910 Pandit Bishen Narain 
put his two mortgages of the year 1902 
and one of 1903 executed by Mohammad 
Kamil, Mohammad Akil and Mohammad 
fazil in suit. Mohammad Akil, Moham¬ 
mad f azil and the three minors sons of 
Mohammad Kamil under the guardianship 
of their mother were made defendants 
to that, suit (Ex. B-60 X-70). This mort¬ 
gage debt was one of the debts the liabi¬ 
lity for which was imposed upon Moham¬ 
mad Fazil in the partition of 19C4 as 
already stated, and it appears from the 
judgment in that suit (Exs. B 61 X-74) 
that one of the issues raised in the case 
was as to tlie liability of Muhammad Fazil 
on the basis of that partition. The Court 
held that the issue was not proved. It is 
ob\ ions, therefore, that the minors’ interests 
were not at all protected by those who were 
in charge of those interests. A decree was 
given to Pandit Bishen Narain on the 25th 
June 1910, (Exs. B-62 X-80). The mort¬ 
gaged property was sold in execution of 
he decree and yet there was a balance of 
Ks. lo.OOO odd left in favour of the decree- 
holder. To realise this balance he obtained 
a money-decree on the 7th February 1914 
!n execution of that decree he attached the 
whole of Baghauli and the whole of Gadan- 
pur and put them to sale. I will have occa¬ 
sion to pursue these proceedings later. 

Another debt the liability for the payment 
° f which had fallen to the share of Moham¬ 
mad fazil under the partition of 1904 
was the mortgage debt of Jmtiaz Husain 
under the deed of the 9th July 1903, as 
1 have already stated, executed by Moham- 
mad Kamil Mohammad Akil and Moham¬ 
mad fazil. In February 1911 Imtiaz Hussain 
put ins mortgage in suit. To this suit 
Mohammad Akil, Mohammad Fazil and 
the three minosr sons of Mohammad Kamil 

under the guardianship of their mother were 

made defendants. The other two defend- 
ants were Ajodhiya Prashad and Xiranjan 
Nath (Exs. B21X-83). These two defend¬ 
ants were impleaded for the reason that 
they were subsequent mortgagees of the 

P i°?TO ,iei r l ln su ^ under the mortgages 
oi the 31st January 1905 (Exs. B-26 X-30^ 

v?n th V 8l ]i .December, 1906 (Exs. B-27 
Ajodhiya Prashad and Niranjan 
Aath as we know, constitute a joint Hindu 
f«.im!\ with Babu Mohan Lai. It must, 
therefore, be taken that Babu Mohan Lai 
was also a defendant to the suit in the 
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guise of Ajodhiya Prasliad and Niranjan 
Nath. 

It appears that Babu Mohan Lai s services 
were engaged by the mother of the minors 
as a legal adviser and Pleader in that suit 
and he put in appearance in that suit in 
that character (Exs. B-24 X-'J2). Babu 
Mohan Lai was virtually a defendant to 
the suit as 1 have already said. He had 
no scruple in acting also as a legal adviser 
in the same suit on behalf or the minors 
whose estate he held as a mortgagee under 
the deeds dated the 31st January 1905 and 
the 8th December 190(3 ; nor did he 
disclose his dual capacity to the Couit. 
Muhammad Akil, and the minors* guardian, 
Muscimmat Maryam-un-nissa, filed a joint 
written statement in that suit. In para. 

7 of that written statement the plea of 
Mohammad Fazil’s liability for the debt 
in suit on the basis of the partition of 1901 
was raised (Ex. B-22 X). Obviously this 
plea was in the interests of the minors. On 

the other hand the interests of Babu Mohan 

Lai lay in the contrary direction. The pro¬ 
perty then in suit being a share in Baghauli 
was included in the mortgages held by 
Babu Mohan Lai which mortgages were 
executed by Mohammad Kamil alone. It 
would, therefore, manifestly be to the benelit 
of Babu Mohan Lai if the burden on 
Baghauli had increased by the decree m 
Irntiaz Husain’s suit. Thus there was a 
clear case in which Babu Mohan Lai s duty 
as a legal adviser of the minors pulled him 
one way and his self-interest the othei. 
The subsequent events, which 1 shall pre¬ 
sently state, amply justify the inference 
just now made. The suit was eventuall\ 
compromised and the plea ol Mohammad 
Fazil’s liability for the debt in suit met 
the same fate again as in the previous suit 
of Pandit Bishun Narain. The defence 
being in the hands of Babu Mohan Lai the 
plea could not fair better. Accordingly a 
decree was given in that suit on the 2bth 
April 1911 (Exs. B-24 X-92). This prelimi¬ 
nary decree was made absolute on the 28th 
October 1911. On the 21st May 1912 Ajodhiya 
Prasad and Niranjan Nath satisfied this 
decree and obtained a receipt from the 
decree holder as evidence of that satisfac¬ 
tion (Exs. B-9U X-(31). The satisfaction thus 
made by Ajodhiya Prasliad and Niranjan 
Nath also of course included the satisafe- 
tion of the share of Mohammad Akil s 
liability under that decree. Mohammad 

Akil, therefore, on the 26th June 1910 exe- 
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cuted a deed of mortgage in favour of 
Ajodhiya Prasliad and Niranjan Nath in 
consideration of the payment made by them 
on his behalf. The property mortgaged 
was half of the share which Mohammad 
Akil owned in Baghauli. Thus Babu 
Mohan Lai was in a position to add the 
entire amount of Imtiaz Husain’s decree to 
his own mortgage debt and all that debt, 
as we know, fell as a burden on Baghauli 

alone. 

I will now revert to the execution pro¬ 
ceedings of Pandit Bishun Narain’s decree. 
As already stated Baghauli and Gadanpur 
were attached and on the 5th May Li 15 
an order was passed for sale proclama¬ 
tion to issue and the sale was to be held 
on the 21st June 1915. Between the 5th 
May 19.15 and the 9th June 1915 nothing 
seems to have been done to avert the con¬ 
templated sale. The inference, that I 
draw, is that Mohammad Akil, the protector 
of the minors’ interests, deliberately, refrain¬ 
ed from taking any action in that be¬ 
half and his inaction was merely in further¬ 
ance of his plan of acquiring the minors’ 
property for himself and his friend Babu 
Mohan Lai. On the last mentioned date 
that is, the 19th June 1915, two days 
before the intended sale, an application pur¬ 
porting to bear the thumb impression of 
the minors’ mother was presented to the 
sale ollieer with a prayer that two months’ 
time be allowed and that the sale be lixed 
to come off on the 20th August 1915. lhe 
application was dismissed then and there 
(Exs.B2 Y-144) we have no reliable evidence 
on the record to show the circumstances 
in which this application was made as to 
who had actually made it. Having succeeded 
in pushing the case to the penultimate 
step in the consummation of his design 
Mohammad Akil revealed himself by means 
of an application while the sale was being 
actually conducted on the 21st June 1915. 
To this application reference has already 
been made. The prayer for the adjourn¬ 
ment of the sale- was granted by the Deputy 
Commissioner with the consent of the 
decree-holder and 29th August 1915 was 
lixed as the final date for sale. 

On the facts stated above and the con¬ 
tents of Mohammad Akil’s application of 
the 21st June 1915 I am led to the conclu¬ 
sion that the conspiracy between Moham¬ 
mad Akil and Babu Mohan Lai to acquire 
the minors’ property had matured by the 
20th June 1915 but the thickest veil of 
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serier-v had to be thrown over it in order 

the 0 delt 1&f vr ! 11SOWn shnre of liability in 

gave and «abu 

♦ i n 1 . to °l v a mortgage on the rhr r ,f 

r f the aale-deed in favour 

1915 (K\s li -04 X ll i 0 t at th , e 19th August. 
UUR u I “ w ’A-109). On the 26th June 

gao-e‘in°f h a to ur a nf ex ,® c “ ted another mort- 
Y ?! ,, tav ? u > of Babu Mohan Lai (Ex R 65 
-VIM) and finally in the year IQlfi . 
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Now I come to the application for leave 
to sell dated the 22nd June 1915. I decline 
altogether to accept the suggestion that 
neither Mohammad Akil nor Babu Mohan 
Lai had any hand in the preparation and 
the making of that application. Indeed 
the application itself says that the petitioner 
is a parda nashin lady and in the prayer, 
already quoted, name is mentioned of one 
Saiyid Azizul Haque as the general agent 
through whom the intended sale was pro¬ 
posed to be settled. Now who is this Azizul 
Haque? His name was not mentioned by 
Mohammad Akil in his application of the 
21st June 1915. He was taken in the service 
of the lady, according to plaintiff, in 
June 1915 and according to Mohammad 
Akil, in January 1915. There is no need 
to decide precisely as to the time at which 
the services of Azizul Haque were retained. 
The manager of the estate was Mohammad 
Akil and the lady was inside the zanajia. 
Soon after the sales the services of Azizul 
Haque were dispensed with. Tn para. 6 of 
the plaint in the suit against Mohammad 
Akil it was alleged that after the execution 
of the sale-deeds in question Azizul Haque 
was appointed by a written instrument 
agent of Mohammad Akil’s wife and this 
allegation was admitted by Mohammad 
Akil in the corresponding paragraph of his 
written statement. In the circumstances 
I think it is reasonable inference to 
draw that Azizal Haque was brought on 
the scene by Mohammad Akil to serve as a 
blind. 

The matters which on the face of the 
applicat ion required a patient and prolong¬ 
ed inquiry were many. Some of them 
may be stated here by way of illustration. 
Why was the proposal for sale so mani¬ 
festly advantageous to the interests of the 
minors made in the application of the 
18th June 1915 not being carried to a 
settlement. How and why the sum of 
Rs. 4,000 realised in advance as rent from 
the tenants had disappeared? Why the sum 
of Rs. 800, the proportion of the minors’ 
liability under Pandit Bishen Narain’s 
decree, could not be provided from the 
income of the estate, the management of 
which was in the hands of Mohammad 
Akil? What was the market value of the 
property proposed to be sold under the 
application of the 22nd June 1915? 

Coming to the contents of the application 
of the 22nd June 1915 I find that it is a 
mixture of suggestio falsi and suppressio 
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veri. In the forefront of the application 
the fact of the pending sale in execution of 
Pandit Bishen Narain’s decree is placed 
and the whole of para. 1 is in¬ 
tended to create an impression on the 
Judge’s mind that the proposed sale 
would avert the pending auction sale. On 
the 19th August 1915 when the order of 
sanction was passed by the Judge (Exs. 
B-10 Y-1G0) the Judge was not apprised of 
the fact that the scheme embraced an¬ 
other sale in favour of Mohammad Akil. 
The draft of the deed of sale in favour of 
Mohammad Akil was not presented to the 
Judge until the 20th August 1915 and on 
the "preceding day the sale in favour of 
Babu Mohan Lai had become an accom¬ 
plished fact. The suggestion, therefore, 
conveyed by the application was that the 
sale then being considered by the Judge 
would result in the discharge of the minors’ 
liability under Pandit Bishen Narain’s 
decree. We know.asamatter of fact, that that 
was not the result at all. The entire con¬ 
sideration of the deed of sale in favour 
of Babu Mohan Lai was utilized towards 
the satisfaction of the debts due to Babu 
Mohan Lai except a paltry sum of Rs. 800, 
out of the total consideration of Rs. 1,04,800 
which Babu Mohan Lai finally paid towards 
Pandit Bishen Narain’s decree, and even 
after the sale in favour of Mohammad 
Akil the minors’ mother had to contribute 
a sum of Rs. 900 out of her own pocket 
to satisfy the liability in its entirety. An¬ 
other misrepresentation made in the appli¬ 
cation was that the period of limitation in 
respect of a suit on the foot of one of tlie 
deeds in favour of Ajudhiya Prashad and 
Niranjan Nath was to expire on the 3rd 
July 1915 and for that reason a claim 
in respect of the entire debt due to them 
was to be put before the Court soon and 
if so put it would involve the minors in 
expenses amounting to Rs. 6,000 or Rs. 7,000 
more. This point has been dealt with at 
length by my learned brother in his 
judgment and 1 need not pursue it further 
here. 

Under the category of suppressio veri 
in so far as the application of the 22nd 
June 1915 is concerned four important 
and outstanding facts may he mentioned. 
(1) Mohammad Fazil’s liability for the 
debts of Pandit Bishen Narain and Saiyid 
Imtiaz Husain under the family partition 
of 1904; (2) the intended purchaser was 
Babu Mohan Lai and the previous debts 
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standing in the names of Ajudhiya Prasliad 
and Niranjan Nath were really the debts 
due to Babu Mohan Lai, (3) as a part 
of tlie same transaction another sale was 
intended to be effected in favour of Moham¬ 
mad Akil. and ( 1 ) finally Babu Mohan 
Lai had acted as a Pleader for the minors 
in Saiyid Imtiaz Husain’s suit and that 
Mohammad Akil stood in the position of 
a manager of the estate and the protector 
of the interests of the minors. The com- 
oined effect of suggestio j alsi miduppressiso 
ven was clearly to my mind fitted to 
deceive the District Judge in the matter 
of sanction. 

As regards the sale in favour of Moham¬ 
mad Akil my learned brother is of opinion 
that there was no sanction obtained from 
the District Judge at all. T am not pre¬ 
pared to disagree with the view of my 
brother. I will however assume that there 
was such a sanction but how does the 
case stand on the findings recorded above ? 

Mohammad Akil occupying the position 
of confidence in relation to the minors 
settles sale of their property partly to 
lnmself and partly to his friend, Babu 
Mohan Lai. Both parts are indissoluble 

and form one plan of action and that plan 
was fraudulent. 

T f h ® re , sult the foregoing findings is 
that Mohammad Akil s position was ana¬ 
logous to that of a trustee and that 
fraud was committed in obtaining the 
sanction of the District Judge in respect 
of the sales. M hat, then is the law appli¬ 
cable to the facts as found above ? The 
principle of law applicable to the case 
was laid down in the leading case of 
Fox v. Mackrelh (5) and it is this that a 
person in a fiduciary position shall not be 
allowed to make any advantage out of his 
position and that the Court will not allow 
a person to be placed in a position in which 
his interest shall pull him one way and 
his duty the other. 

t U l . e case Ex parte James ffi'i 
Lord Chancellor Eldon, made the follow¬ 
ing observation: 

“This doctrine as to purchases by trustees 
assignees, and persons having a conffi 
tiat character, stands much more upon 

fances ora,?;” 16 ^ an , T" 1 the ^ZZ 
tanees oi any individual case. It rests 
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(5) a 

Bro. C 

(6) (1j»03 
5. 
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upon this; that the purchase is not per¬ 
mitted in any case, however honest the cir¬ 
cumstances; the general interests of justice 
requiring it to be destroyed in every in¬ 
stance; as no Court is equal to the ex¬ 
amination and ascertainment of the truth 
in much the greater number of cases’’. In 
the case of Tate v. Williamson (7) Lord 
Chancellor Chemsford stated the law in 
the following terms: 

I he jurisdiction exercised by Courts 
M Equity over the dealings of persons 
standing in certain fiduciary relations has 
always been regarded as one of a most 
salutary description. The principles appli¬ 
cable to the more familiar relations of this 

character have been long settled by many 
well-known decisions, but the ‘Courts 
have always been careful not to fetter 
this useful jurisdiction by defining the 
exact, limits of its exercise. Wherever the 
parties stand in such a relation that, 
uhile it continues, confidence is necessarily 
leposed by one, and the influence which 
naturally grows out of that confidence is 
possessed by the other, and this confidence 
is abused, or the influence is exerted 
to obtain an advantage at the expense of 
he confiding party, the person so availing 
himself of his position will not be per- 
nutted to retain the advantage, although 
the transaction could not have been im¬ 
peached if no such confidential relation 
had eysted . In the case of McPherson 
v. Watt ( 8 ) an attorney, John Watt, pur¬ 
chased four houses, the property of his 

n 1 w f £ r J Hmself ancl two for his bro- 
ther, Di Watt the entire sale having been 

com pleted in the name of the brother. Thesale 

ot the two houses in favour of the attorney 

was set as , lde on the ground that he 

Tn dl8clo . s , e that he was the purchaser, 

in setting aside the sale in favour of Dr. 

W att also Lord Blackburn said: “My 

morels, I have come to the conclusion (J 

WHi° rry f ° r > ^cause I think it presses 
hardly upon Dr. Watt) that the contract 
is one entire contract for all the four 
houses as a lump thing, and if we were 
to say that one part of it should be set 

aside and the other part enforced, we 
should really be making two contracts of 

n hi - mt we sa y ^at it ought 

to be set aside in the case of John Watt 

tnen it must be set aside altogether’ 

and consequently the appeal must be at 

(8) [ml] 3 a*' C 5 m. L ‘ T ' 549; 15 W R 321 • 
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lowed in toto". I have already said that 
in the present ease both the sales one m 
favour of Babu Mohan Lai and the ot.ier 
in favour of Mohammad Ak.il were ailand¬ 
ed and brought to completion by Moham¬ 
mad Akil. On the principle just now 
stated both the sales must be set aside. 
Nor is the sanction obtained from the 
District Judge in respect of these sales 
of any avail, the reason being that it was 
obtained by fraud. “ Fraud ”, said De Gray 
C. J., is an extrinsic, collateral act, which 
vitiates the most solemn proceedings of 
'Courts of Justice”. The Dutchess or King¬ 
ston's case (9). 

On the other issues in the case 1 nave 
nothing to say except that I entirely agree 
with the conclusions of my learned brother 
in respect of them. 

1 agree with him that the two suits out 

of which these appeals arise are not barred 
by limitation either against the original 
defendants or against the defendant M asi- 

uz-zaman subsequently impleaded. I also 

agree with my learned brother that the 
terms on which the Court below has set 
• aside the sales are proper and should not 
be interfered with. 

On the above grounds I agree that the 
Appeals Nos. 37 and ll should be dismissed 
with costs and Appeal No. be aG-dio 
missed but without costs. . 

By the Co art.—1 ^ % • • 4 

in oar. separate judgments we d^nnss Ap¬ 
peals Nos. 37 and 11 with costs and Appeal 
No. 53 without any order as to costs As re¬ 
gards Appeal No. 53 we extend the time foi 
deposit of Rs. 34,1)33 5 4 in the Trial Co rt 
to three months from to-day s date lo de- 
fault of such deposit being made within the 
time specified the plaintiff's suit shall stand 

dismissed with costs. . , 

z K Appeals dismissed. 

(9) 20 How. St. Tm\ 44. 


V. TCHHARAM NAROBA VANT. 

BOMBAY HIGH COURT. 

First Civil Appeal No. 116 of 1924. 

February 13, 1925. 

Present: —Sir Norman Macleod, Kt., Chief 
Justice, and Mr Justice Coyajee. 

JAG AN NATH NATHU— Defendant- 

Appellant 

versus 

1UHHARAM NAROBA VANI— Plaintiff 

—Respondent. 

Limitation Act (IX of 1008), Sell I, Art 182 (o)- 
Civil Procedure Code {Act V of 1008), ss. .j 7, 38, loO 
Decree charging immoveable property—1 roperty 
transferred from jurisdiction of Court which passed 
decree to jurisdiction of another Court, effect of— 
Application for execution presented to Court which 
passed decree—Step-in-aid of execution—Limitation, 

extension of. . , . . 

Where after the passing of a decree charging certain 

property with the payment of a sum of money the 
property charged is transferred from the jurisdiction 
of the Court which passed the decree to the juris¬ 
diction of another Court, then under the provisions 
of s . 37 of the C. P. C. the latter Court must be 
deemed to be the Court which passed the decree. I 
does not follow, however, that the former Court 
ceases thereby to be the Court which passed the 
decree so as to render an application for execution 
made to it an application to a Court which was not 
the proper Court for the purposes of cl (5) of.Art 
182 of Sch. 1 to the Limitation Act. Such an 
application would nevertheless amount to an applica¬ 
tion to take a step-in-aid of execution and would 

operate to extend limitation, [p. 88, col. 1] 

First, appeal from the decision of the 
(’lass S i to lm it.** Judge, Jalgion, in 

Darklm-d No 805 of 1 >23 

Mr D C. Vinlcar , lor the Appellant. 

Mr V. D. Limaije , for the Respondent, 
JUDGMENT. —A consent decree was 
passed in this case on March 18, 1912, by 
the First Class Subordinate Court at 
Dhulia against two defendants separately, 
each being made liable for Rs ( i,500 pay¬ 
able by annual instalments ot Ks. ooU 
each together with interest due commenc¬ 
ing from November 1, 1912. The decree 
charged the properties of the two defend¬ 
ants separately. The decree against the 
first defendant is being executed in Dhulia, 
as his property is in that Courts juiis- 
diction. The property of the second 
defendant at the time the decree was 
passed was also within the jurisdiction of 
the Dhulia Court, On June 9^ 1920, the 
Jalgaon Court was made a First Class 
Court, and as the second defendant’s pro¬ 
perty ’ was within the jurisdiction of that 
Court, a question arose with regard to the 
further execution of the decree against 
him. The darkhast of 1921 was filed against 
both the defendants in the Dhulia Court. 
On February 22, 1922, the Dhulia Court 
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held that as far as the second defendant 
was concerned it had no jurisdiction as 
the properties of defendant No. 2 were 
not m that Court's jurisdiction. The plaint- 
lit then presented a darkhast to the Jalgaon 
Court on August 14, 1923. 

The second defendant contended that 
the darkhast of 1921 was not a proper step- 
m-aid of execution, not being made to the 
pioper -ourt. I he First Class Subordinate 

Judge, following the Full Bench decision 
m beem Nadan v. Mathusicamij Pillai ( 1 ) 
held that the application to the Dhulia 
Court winch passed the decree originally 
even after the territorial jurisdiction was 
transferred to the Jalgaon Court, would 
be a proper step-in-aid. He, therefore, held 
that the darkhast filed in his Court was in 
time. The Madras decision relied upon by 
the hirst Class Subordinate Judge is di¬ 
rectly in point. The matter there was fully 
aigued, and we see no reason why we 
should dissent from the view taken by the 
learned Judges on the question of the 
construction of ss 37 and 38 of the Code 
taken together with s. 150. The Dhulia 
Court was the Court which passed the 
decree, and after certain territories within 
its jurisdiction had been transferred to the 
Court at Jalgaon, then under the provi¬ 
sions of s. 37 the Jalgaon Court would be 
deemed to be the Court which passed the 
decree. It does not follow that the Dhulia 
Court ceased to be the Court which passed 
the decree as to make an application for 
execution made to it an application to a 
Court which was not the proper Court. 

n, iv he nv. eC , ree ,! tSelf must have lying 

in the Dhulia Court, we should have thought 

that the proper order to be made on the 
darkhast of 1921 was to transfer the decree 
or a certified copy thereof so far as it con¬ 
cerned the second defendant to the Jalgaon 
Court. In any event we think the .Judge 
was right in holding that the darkhast 
was in time The appeal, therefore, must 
be dismissed with costs. 

z * K * Appeal dismissed. 


1) 53 Ind. Cas. 213; 42 M. 821; 37 Ml, 1 oh,. , r 
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PRIVY COUNCIL. 

Appeal from thu Bombay High Court. 

May 22, 1925. 

Present :—Lord Sumner, Sir 
John Edge, Mr. Ameer Ali and 
Lord Salvesen. 

BAI MONGHIBAI and others — 

Appellants 

versus 

PRAGJI DAYAL HARIANI— 
n . _ , Respondent. 

P'weduiie Co* V of 1908), ss. 100, 110 

A CnZ IJ 7h y Counc J l Findings of fact , concurrent 
-Case not otherwise fit for appeal-Appeal, whether 

Cnurt ° aSe ln ,\ v,llcll . a " hi was propounded the Trial 

ooen t.oh, roaC U - the 9 ue ? tion witjh a mind fully 
I n to tht suspicious circumstances attending the 

execution and fully open also to the princkdes c,f 

' in a cc°rdance with which it was its duty to trv 

' ,on ’i ™ me the conclusion that the testator 

Will nrd°n nd t ? ls Posmg mind when he executed the 

was affile 1 tr :; ly "d‘c S r his Win - this finding 
Sk o b y the High Court on appeal. - The 

High Court in affirming the finding did not ignore 

IM, e mtV'\°A "^direct itSe,f in «ny way: ^ 
and of 16 C ! Se l wa f ent «rely one of evidence 

thaVitW^J 0n ^b® (,mwn from e ' idence and 
89 colT] 1VCd DO 8ub9tantial qnestion of law; [p. 

(2) that there was nothing in the nature of the case 
to bring ,t within the limited and rare class of 

be^mduced 0 ? 868 m * which the Priv - V Council would 
feet; reVie ' V eVen concu rrent findings of 

(3) that the case was not otherwise a fit one for 
appeal within the meaning of cl. (c) of s. 109 of the 

Privy CoSnci[ l t .67d n ] eqUOQt ' y nu ,a >’ the 

Messrs. John Simon, L. De Gruyther, 

A P °pXntr rfeS and D - * McNair ‘ for the 

Messrs. Fairfax Luxmore and E. B. 
Raikes , foi the Respondent. 

t v, JUDGMENT. 

<min°m d ,K SUmner -- It is unnecessary to 

2 X1 T w ? n anCeS ° f ‘b's matter at 
Tria fi A ) Vlllwa f propounded. The 
see after f ’ S ° fai ' aS , their Lordships can 
iudcmlnt Ve ° Car v fu exa mination of his 
a* mind"* a PP roach >ng the question with 
a mind fully open to the suspicious cir- 

fulTv on 0 ” , attendi r g the execution and 
tully open also to the principles of law in 

trvTheT 6 'I Uh ' Vhich 11 ^ Ws duty to 
that A / eS f Came to the conclusion 
mind whin l WaS ° f Sound disposing 

nnn d when he executed the Will and that 

'LVfjr h j S T M - This his find- 

“fdinrdv A d h ® PS f Sed a decree ac ‘ 
affirm Jl appeal that decree was 

affirmed. The learned Judges in the High 
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Court reviewed the facts with minds even 
more alive than the Trial Judge's mind had 
been to the suspicious circumstances, and, 
in spite of what has been said without, in 
their Lordships' opinion, ignoring any rule 
of law or mis-directing themselves in any 
way, and especially so in attaching im¬ 
portance to the fact that the Trial Judge 
had accepted as true the evidence given 
before him by a Solicitor, whose report of 
the transaction, if it was believed, was 
sufficient by itself to sustain the grant that 
had been made. It was argued that there 
was some error in law involved or some 
substantial question of law raised in this 
appeal, but, after every possible attempt 
had been made in that direction, it became 
quite clear that there was no issue except 
an issue of fact. Even the learned Judges 
of the High Court, who granted their cer¬ 
tificate that the case was a fit one for appeal 
under s. 109 (c) of the C. P. C., said, in 
terms that make this certificate somewhat 
unusual in their Lordships’ experience, 
that they could not see what the question 
of law was. Their Lordships for their part 
can find none. They consider that the case 
was entirely one of evidence, and of the 
conclusion to be drawn from evidence, and 
the two Courts concur in their finding. 
There is nothing apparent upon an examina¬ 
tion of the nature of this case to bring it 
within the limited and rare class of ex¬ 
ceptional cases, which have occasionally 
induced the Board to review even concurrent 
findings of fact. The real complaint against 
the transaction is not that the execution of 
the Will was in any way extraordinary, 
but that the character of the Will was 
such as seemed to both the Courts below 
to have been somewhat of an injustice on 
the part of the testator towards his wife 
and children. With this their Lordships 
have nothing to do. The only result, in 
their opinion, which can follow in a case of 
this kind is that the appeal must fail, with 
the usual consequences as regards costs, 
and their Lordships will humbly advise His 
Majesty accordingly. 

z. k. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. T. 
L. W ilson & Co. 

Solicitors for the Respondent:—Messrs. 
Ashurst , Morris and Craig. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1179 of 1923. 

April 8, 1925. 

Present: —Mr. Justice Stuart. 

CHUNNI AND OTHERS—DEFENDANTS— 

Appellants 

7 ersus 

Chaudhri BALDEO SINGH— 

Plaintiff—Respondent. 

Provincial Small Cause Courts Act (IX of ISS7) 
Sch. II, Art. 35 ( ii )—Suit to recover price of ti-ees cut 
and removed by defendant -Misappropriation, allega¬ 
tion of — Suit, whether cognizable by Small Cause Court 
— Custom— Landlord and tenant—Occupancy tenants 
whether entitled to cut and remove trees of spontaneous 
growth— Vaira Firdzepore in Bvlandshahar District 
-Wajib-ul-arz, entry in, effect of— Appeal, second — 
Finding as to custom, whether can be questioned. 

The plaint in a suit by a landlord against an 
occupancy tenant for recovery of the price of certain 
tre3s alleged to have been cut and removed by the 
tenant stated that the tenant had misappropriated 
the trees and that his act was contrary to law and 
justice : 

Held, that the suit fell within the purview of Art. 35 
(ii) of Sch. II to the Provincial Small Cause Courts 
Act and was, therefore, excluded from the cognizance 
of a Small Cause Court, [p. 1)0, col. l.j 

Ordinarily trees of spontaneous growth standing 
on lields in the cultivation of tenants are, in the 
absence of a special custom or contract to the con¬ 
trary, the property of the zemindar, [ibid.] 

In deciding whether there is a custom by which 
occupancy tenants of a particular village are permit¬ 
ted to cut and use trees of spontaneous growth on 
their holdings the Court must look at the lirst wajib- 
ul-arz that was made after occupancy tenants came 
into existence, and if it finds that since the date of 
that wajib-ul-arz the tenants have been held to have 
been entitled to cut and use such trees, the Court 
ought to give effect to such custom, [p. 91, col. 2.J 

A statement by the zemindars of a village incorpor¬ 
ated in the wajib-ul-arz that they would permit their 
occupancy tenants to cut and enjoy trees of spon¬ 
taneous growth standing upon their holdings, creates a 
valid contract between the zetnindirs and the occu¬ 
pancy tenants and the contract is binding upon the 
successors of the zemindars, [ibid.) 

Occupancy tenants in the village of Vaira Firoze- 
pore in the Bulandshahr District are entitled to cut 
and remove trees of spontaneous growth etandine-on 
their holdings, [p. 90, col. 1.] 

Where a lower Appellate Court has refused to 
accept oral evidence as sufficient to establish the 
existence of a custom its refusal cannot lie reversed in 
second appeal, but when it comes to the question of 
determining the legal point as to which of two 
wajib-ul-dratz should be held to govern a case it is 
permissible to lind that a custom exists where the 
lower Appellate Court finds that no custom exists [n 
91, col 2.] 11 * 

Second appeal against a decree of the 
Subordinate Judge, Bulandshahr, dated the 
20thof April 1923. 

Mr. Baleshwari Prasad , for the Appel¬ 
lants. 

Mr. P. L. Banerji, for the Respondent. 
JUDGMENT,—This appeal raises a, 
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question of importance to the zemindars 
and the tenants of the village of Vaira 
Firozepur in the Bulandshahr District. The 
suit was brought by one of the zemindars 
against 12 occupancy tenants for damages 
on the allegation that they had without 
right cut and removed 11 trees of spontane¬ 
ous growth standing upon their occupancy 
holdings. It is to be noted that the plaint 
laid stress on the fact that they had mis¬ 
appropriated these trees and alleged that 
their acts were contrary to law and justice. 
The suit was for damages for Rs. i00. It 
was originally filed in the Court of the 
Judge of Small Causes at Bulandshahr but 
was transferred to and decided by an 
Honorary Munsif. 

The Honorary Munsif found that in the 
village in question certain tenants (the de¬ 
fendants belonging to that class of tenants) 
had a right to cut trees of spontaneous 
growth standing on their lieldsand dismiss¬ 
ed the suit. The plaintiff appealed and 
his appeal was heard by a Subordinate 
Judge. The Subordinate Judge decided 
that the defendants had no right to cut the 
trees and awarded damages for Rs. 100. A 
second appeal is filed in this Court, 

A preliminary objection is taken that no 
second appeal lies. The objection is on the 
ground that the suit was a suit cognizable 
by a Court of Small Causes, and that the 
value and the amount of subject-matter did 
not exceed Rs. 100. I decide against this 
objection. Since the amendment of Art. 35 
(ii) of the Second Schedule Act IX of 1887, 
Small Cause Courts are not competent to 
decide suits for compensation for acts which 
are or save for the provisions of Ch. IV 
of the Indian Penal Code would be offences 
punishable under Ch. XVII of the said 
Code. 

It is clear from the plaint itself in which 
it is asserted that the acts of the defendants 
were contrary to law and justice and amount¬ 
ed to a misappropriation; that accord¬ 
ing to the allegations therein the cutting 
of these trees constituted a criminal offence 
punishable under Ch. XVII—presum¬ 
ably anoffence of theft. So a second appeal 
lies against the decision. 

The decision of the appeal involves dis¬ 
cussion of several points. Whileit is recog¬ 
nized by what is rather loosely called ‘the 
common law of this province' that trees of 
spontaneous growth standing on fields in 
the cultivation of tenants are in the absence 
of special custom or contract the property 


[89 I. C. 1923] 

of the zemindars , there is in this particular 
case evidence that in this village trees of 
spontaneous growth standing upon the 
holdings of occupancy tenants, (as the ap¬ 
pellants are) are the property of the occu¬ 
pancy tenants and it is to be seen whether 
the finding of the learned Subordinate 
Judge to the contrary is a finding which can 
be upheld. 

I he words "occupancy tenants or raiyats 
having rights of occupancy” were not used 
as far as I am aware—until the enactment 
of Act X of 1859 which for the first time 
recognized (and in many instances created) 
the right of an agricultural tenants who 
had cultivated the same plot of land for 
more than twelve consecutive years to resist 
an ejectment so long as he paid his rent. 

1 his Act applied to Bengal, and the present 
Province of Agra which was then known 
as the North-West Provinces and was includ¬ 
ed in Bengal. 

While this Act was in force the Settlement 
of Mr. Currie took place in the year 1866 in 
the Bulandshahr District and in this 
village the following entry was made in the 
ivajib-nl-arz. 

Such trees as are of spontaneous growth 
whether they are or are not standing upon 
the fields of tenants or the borders of such 
fields are our ’ (i. e., the zemindars) pro¬ 
perty. They may be cut with our permis¬ 
sion in order that their wood may be used 
for the manufacture and repair of the 
tenants' agricultural implements or the re¬ 
pair of their houses, but they are not to be 

cut without our permission.” 

I his passage shows satisfactorily enough 

that up to 1866 trees of spontaneous growth 

standing upon such fields were the property 

of the zem indars of this village. No attempt 

v as made to distinguish the persons who 

under the Act X of 1859 would be described 

as raiyats having the right of occupancv 

and other agricultural tenants,” from other 
tenants. 

In 1873 the first Rent Act was passed 
which had application to the “North-West 
I rovinees’ only, and under it the rights of 
occupancy tenants were further defined and 
not defined exactly in the same manner as 
they had been defined in Act X of 1859. 
In 1873 for the first time there came into 
existence the North-West Province an ‘ oc¬ 
cupancy tenant “as distinguished from a 
“raiyat having the right of occupancy” as 
previously recognized both in Bengal and 
the North-West Provinces. In 1889 Mr 
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Stoker made the next Settlement of Buland- 
shakr and in the Settlement there appear 
in the wajib-ul-arz of this village the follow¬ 
ing words:—“Trees of spontaneous growth 
which stand on the fields on the bordeis of 
the field of occupancy tenants may be cut 
by such tenants at their will but those stand¬ 
ing in the inhabited area can only be cut 
with the permission of the zemindars. 

Since the Settlement of 1889 there have 
been no fresh entries in the wajib-ul-arz and 
.the entry of 1889 is the last entry made. 
The record has now attained the Compara¬ 
tively respectable age of thirty-six yeais 

—something over a generation 

The learned Honorary Munsif arrived at 
the conclusion that the entry of this Settle¬ 
ment of 1889 must be taken to bind the case. 
The patwari of the village and two lam ban¬ 
dars further gave evidence that to the best 
of their knowledge and belief occupanc\ 
tenants such as the defendants had a ngli 
to cut the trees of spontaneous growth upon 

their holdings. , 

The learned Subordinate Judge refused 
to accept the oral evidence of these persons 
and his decision on that point cannot be 
interfered with in second appeal. But lie 
went further. He held that the entiy in 
the Settlement o£ 1868 bound the case and 
that the entry in the Settlement of 1889 was 
of no effect. He took the position that in 
order to oust the zemindars rights there 
must be a custom existing from times im¬ 
If the existence of a custom existing iiom 
times immemorial were necessary for the pur- 
pose it is obvious that occupancy tenants 
could have no rights at all, for so far from 
existing from times immemorial they only 
came into existence in this Province in 18/8. 
Apart from the question of custom there 

is the question of contract. . 

It is not correct in the first instance to 

say that in the United Provinces it is ne¬ 
cessary to prove a custom from times im¬ 
memorial to establish such a right as the right 
asserted. The leading case upon that point 
which has always been recognized as the 

main authority in this Court is the case of 

KuarSen v. Mamman (l)m which Banerji, J. 

stated at page 92*. . , ,, 

“We cannot in these provinces apply the 

principle of the English Common Law that 

a custom is not proved if it is shown not 

to have been immemorial. To apply such 
(1) 17 A. 87; A. W. N. (1895) 10; 8 Ind. Dec. (N. s.) 

381. _ 

♦Page of 17 A.- [Ed.] 
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a principle as we have been urged by the 
Counsel for the appellant to do would be to 
destroy many customary rights of modern 
growth in villages and other places. The 
Statute Law of India does not prescribe any 
period of enjoyment during which, in order 
to establish a local custom, it must be 
proved that a right claimed to have been 
enjoyed as by local custom was enjoyed. 
And, in our opinion, it would be inexpedi¬ 
ent and fraught with the risk of disturbing 
perfectly reasonable and advantageous local 
usages regarded and observed by all con¬ 
cerned as customs to attempt to prescribe 
any such period." 

Applying these principles, it would appear 
that in deciding whether there is a custom by 
which occupancy tenants of this village are 
permitted to cut and use tiees of spontene- 
ous growth on their own holdings we should 
look at the first wajib-ul-arz that was made 
after such tenants came into existence and 
when we find that for over thirty-six years 
this record of custom has held the field 
that it would be right to apply it. 

It has been pressed by the respondents’ 
learned Counsel that it is not open to this 
Court to disturb a finding of the lower Ap¬ 
pellate Court to the effect that no custom 
exists. He is not quite right in his law 
upon that point. Where a lower Appellate 
Court has refused to accept oral evidence 
as sufficient to establish the existence of 
a custom its refusal cannot be reversed in 
second appeal but when it comes to the 
question of determining the legal point as 
to which of two wajib-ul-araiz should beheld 
to govern a case it is permissible to find 
a custom exists where the lower Appellate 
Court found that no custom exists. 

But in any circumstances even if there be 
no custom in the matter the entry in the 
wajib-ul-arz of the Settlement of 1889 con¬ 
stitutes a valid contract as far as the parties 
are concerned. When the zemindars in 
1889 agreed that they would permit their 
occupancy tenants to cut and enjoy trees of 
spontaneous growth standing upon their 
holdings a zemindar in later years cannot 
be allowed as against that to claim such trees 
from occupancy tenants. 

The suit must fail and the appeal must 
succeed. I decree the appeal accordingly 
and direct that the suit of the plaintiff 
stands dismissed. The plaintiff will pay his 
own costs and those of the defendants in 
all Courts. 

g[az. k. Appeal allowed.' 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Judicial Case No. 4-B of 

1925. 

April 8, 1925. 

Present :—Mr. Kotval, A. J. C. 

HUSSAINBHAI BOH A RI— Applicant 

versus 

The COMMISSIONER of INCOME TAX 

—Non-Applicant. 

Income Tax Act (XI of 1U22), s. 2 ( lU)—Reguitra - 
tion of firm—Application for renewal of certificate 
e f commencement of financial year —Certifi¬ 
cate , validity of. 

A registered firm applied on 16th December for 
renewal of the certificate of registration for the 
financial year commencing on the 1st of April follow¬ 
ing, under s. 2 (14; of the Income Tax Act. The 
Income Tax Officer issued a certificate of renewal 
which stated that the registration would have effect 
from the 1st of April following : 

Held, that the firm must be regarded as being dulv 
registered in respect of the financial year beginning 
on the 1st of April following the month of December 
in which the certificate of renewal was granted, [p. 91, 
col. 2.] 

Application for revision of an order of the 
Commissioner, Income Tax, dated the 22nd 
May 1924. 

Mr. \V. B. P. Pendharkar , for the Appli¬ 
cant. 

Mr. G. P. Dick , Government Advocate, for 
the Non-Applicant. 

ORDER. —On the 16th December 1922 
a certificate of registration under r. 4 of 
the rules made by the Board of Inland 
Revenue in exercise of the powers conferred 
by the Indian Income Tax Act, 1922, was 
granted to the firm of Jafferji Hiptullabhai 
of Amraoti by the Income Tax Officer. At 
the end of the certificate is written “This 
certificate of registration has effect from the 
1st day of April 1923.” 

On the 11th December 1923 the firm was 
assessed by the Assistant Commissioner to 
Rs. 6,409-14-0 income tax, and Rs. 1 148-4-0 
super-tax for the year 1923-24. The firm 
objected to the super-tax on the ground that 
as it was a registered firm it was not liable 
to super-tax. This objection was disallowed 
on the only ground that the assessee “did 
not apply for registration for the account 
year. I he firm appealed to the Commis¬ 
sioner of Income Tax but the appeal was 
dismissed. 1 he Commissioner held that the 
eertifieate of registration could have no 

effect after the 31st March 1923. His reasons 
are stated as follows :— 

“The Income Tax Officer had obviouslv 
made a blunder. He should have referred 
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the appellants to submit the application 
after the 1st April 1923 and told them that 
the registration could have effect only till 
the end of the financial year during which 
the application for registration was pre¬ 
sented, but as observed by the learned 
Judges of the High Court ' of Allahabad 
in In the mcittcv of LaUci Mal-Havdeo L)cis 
Cotton Spinning Mills (1), the mere blunder 
oi the Income Tax Officer does not convert a 
really^ unregistered firm into a registered 
hrm if the prescribed rules are notstridtlv 
followed. Ignorance of law is no excuse 
and it was the business of the petitioners 
to acquaint themselves with the rules on the 
subject before presenting the application 
for renewal. The certificate of registration 
referred to by the appellants can have no 
effect after the 31st March 1923. The Assis¬ 
tant Commissioner has, therefore, rightly 
held that the petitioners constituted an 
unregistered firm.” 

I he firm, then moved the Commissioner 
for a reference to the High Court. The 
Commissioner refused to state the case 
on the ground that no question of law had 
arisen. On the application of the firm to 
tins C ourt the Commissioner was required 
to state the case and refer it. This has 
now been done. The question referred is 
stated by the Commissioner as follows : — 

‘The point of law that now seems to be 

involved is as given in the application filed 

?y . th ® lessee before the High Court, i.e., 

\\ liether the applicant was a registered 
firm within the meaning of s. 2 (14) of the 
Income Tax Act for the year 1923-24 though 
the application was made before the 1st of 

April 1923 and was registered on the 16th 
December 1922 with the addition of the 
words The certificate of registration has 

effect from the 1st of April 1923.. 

I he reason given by the Assistant Com¬ 
missioner that the assessee did not apply 
f°i legist ration for the account year is in¬ 
correct The application dated the 11th 
December 1922 stated “Renewal for the 
year 19 l 3-24 is wanted,” and the certificate 
purports to have been granted for that 
year. 1 lie Commissioner, however in his 
reference explains that what the Assistant 
Commissioner meant was that the registra- 

o? ',; lve , f^ ct iu tlie assessment of 
1J-3 ? 4 should have been applied for and 

sanctioned after the 1st of April 1923 and 

1) 75 Ind . Oas. 339; 46 A. 1; 21 A. L. J. 703; ,15)24) 

• !• K. tiv.) I '&i. 
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that as it was made before the 31st March 
1923 it ceased to have effect after that 
date (vide r. 6 of the Income Tax Rules). 

The Commissioner’s reasons for the find¬ 
ing against the firm are as follows :— 

“5 (l) To be called a registered firm, a firm 
has to be registered with the Income Tax 
Officer in the prescribed manner, s. 2 (14). 
This manner is prescribed by it. 3, 4 and 5, 
etc. Rules Sand 6 state that the certificate of 
registration shall have effect from the date 
of registration up to the end of the finan¬ 
cial year in which it is granted. In the 
present case the certificate of registration 
was granted on the 16th December 1922 and 
under r. 5 it took effect from that date and 
under r. 6 it ceased to have effect after the 
31st of March 1923. The applicant’s conten¬ 
tion as regards the old practice cannot 
hold good as no practice against law can 

be cited as a precedent. 

“(2) Under Central Provinces Gazette 
Notification No. 9, dated the 5th May 1922, 
published at page 102 of the Central Provin¬ 
ces Gazette, Part II, dated the 13th May 
1922, it is clearly said that in all cases where 
the total assessable income is Rs. 40,000 
and above, the powers of Income Tax Officer 
shall be exercised by the Assistant Com¬ 
missioner. Thus as this case was one 
where the income was over Rs. 40.000, the 
registration in this case too should have 
been made by the Assistant Commissions, 
vide, remarks of the learned Judges of the 
High Court of Allahabad in the case of 
In the matter of Lalla Mal-Hardeo Das 
Cotton Spinning Mills (1). The Income 
Tax Officer, Amraoti, had thus acted beyond 
his powers in granting the certificate undei 
question. 

“(3) From the application of the assessee 
to the High Court it seems that he doubts 
whether under anv provisions of the Income 
Tax Act of 1922, he is bound to apply for 
the registration of the firm after the 1st 
of April of every taxable year. lo this 
I would draw the attention of the learned 
Judges of the Allahabad High Court in the 
case cited above which clearly says: “The 
obvious intention of the rules as shown by 
the wording of the prescribed form of the 
certificate is that such applications should 
ordinarily be presented in the month of 
April, the first month of the financial year.’ 
In December 1922 no return of income 
under sub s. (2) of s. 22 of the Indian 
Income Tax Act XI of 1922 was even due 
and, therefore, no application for registrar 


tion could be made in December 1922 to 
take effect in financial year 1923-24." 

The question referred to the High Court 
is whether the certificate is not effective be¬ 
cause it was not applied for and given at 
the right time. Throughout the proceed¬ 
ings, original, appellate or in connection 
with the application for reference to the 
High Court, there is no reference to the 
incompetency of the Income Tax Officer to 
grant the certificate and the question of 
such incompetency is not referred to me 
and I do not go into it. 

I now take up the first and the third 
reasons. The firm had been registered in 
previous years and it is admitted on be¬ 
half of the Commissioner that this is a 
case of renewal of the certificate referred 
to in r. G of the Income Tax Rules. Accord¬ 
ing to this rule the application for renewal 
should be made on or before the date on 
which the return under sub-s. (2) of s. 22 
of the Act is due. It is admitted in this 
case that the return was due on or about 
the 3rd of June 1923. The application 
was made on the 16th December 1922 with 
the instrument of partnership and a copy 
thereof. It was thus properly made so far 
as the time prescribed for making it is 
concerned. Rule 4 provides that on the pro¬ 
duction of the instrument of partnership 
or its copy the certificate shall be entered 
in writing on the instrument or copy and 
prescribes that it shall be signed and 
dated by the Income Tax Officer. I take it 
that this rule applies also to the case of a 
renewal of a certificate. This rule was also 
complied with. Thus there was no in¬ 
fringement of any rule as to the time for 
applying for and renewal of the certificate. 
The Commissioner’s reason based upon 
rr. 5 and 6 is somewhat technical and is 
open to be answered by a similarly technical 
reason that r. 5 and the first part of r. 6 
upon which he relies refer to an original 
grant of certificate and not to a renewal 
in respect of which nothing is said as to 
the date from or to which it shall have 
effect and that, therefore, the duration of 
its effect is governed by what it itself 
says. 

Leaving aside the technical answer and 
assuming that the same considerations 
apply to a renewal of a certificate as to 
an original grant of it I think the effect of 
rr. 5 and G is not to render void a certificate 
granted before the month of April on an 
aj>plication made before that month. J 



94 


SOURENDRA NATH WITTER V. TARUBALA DASST. [89 I. C. 1925] 


quite agree with the remarks of the learned 
Judges of the High Court of Allahabad 
quoted in the second reason by the Com¬ 
missioner. The use by them of the word 
“ordinarily" is to be noted. An absolutely 
strict compliance with the intention of the 
rules if insisted on might lead to inconsis¬ 
tencies. Under r. 4 the certificate has 
effect from the date of registration of the 
firm. The granting of the certificate and 
the registration are effected by one and 
the same act of the Income Tax Officer. 
The form of the certificate states that it 
has effect from some day in April. There¬ 
fore the registration must be on some day 
in April. The application, therefore, also 
must be made at the latest on some day in 
that month. It is admitted in this case 
that it need not have been made in April 
but could have been made any time before 
the 3rd June 1923 under r. 2. There will 
thus be an inconsistency between r. 2 
and the intention of rr. 5 and 0. Suppose 
again the application is made just before 
the closing time of the office on the last 
day in April. Is the officer expected to 
register the firm and grant the certificate 
before the 1st of May? If it is open to the 
Income Tax Officer to register the certificate 
after the last day of April, then there 
will be an inconsistency between the form 
of the certificate and r. 5. 

In my opinion the presentation of the 
application before April was not improper 
and this is now admitted on behalf of 
the Commissioner. After all it does not 
appear to be the firm’s fault that the 
certificate was granted before and not after 
the month of April. There was nothin" 
to prevent the Income Tax Officer from 
keeping back orders on the application 
till the month of April. There was no 
ambiguity as to what financial year the 
certificate was applied for and in fact it 
was issued for the year 1923-24. If the 
Income Tax Officer had postponed endors¬ 
ing the certificate till the month of April 
admittedly no difficulty would have arisen 
I fail to see how in the face of the express 
statement in the certificate that it had 
effect from the 1st day of April 1923 it 
can be said that it took effect from” the 
16th December 1922 and ceased to have effiw 
after the 31st March 1923. No effect for 
the period between these two dates was 
purported to be given to the certificate 
In the matter of Lalla Mal-IIardeo Das 
Cotton Spinning Mills (1) the case referred 


to by the Commissioner, the facts were 
different as would appear from the ques¬ 
tion referred to the Court which is as 
follows : 

“\\ hether, when the firm did not apply 
for registration as prescribed by statutory 
rules prior to the last day by which its 
return of income for the year was due, 
it can be held to be registered firm for 
the year in question by filing the applica¬ 
tion prior to the assessment ?’’ 

The question was answered in the nega¬ 
tive. It was found that there was not in 
existence before the date on which the 
return was due an instrument of partner¬ 
ship and the firm was not then in a posi¬ 
tion to apply for registration and that in 
fact it had not applied before such date. 
It was further found that on the day on 
which the assessment was made there had 
been in fact no certificate granted to the 
firm. The question arising in the present 
case was not decided. 

My answer to the question referred to 
this Court is in the affirmative. The firm 
will get its costs of this reference. I fix 
the Pleader’s fee at Rs. 30. 

7 - k. Order accordingly. 


UALUUTTA HIGH COURT. 

Privy Council Applications Nos. 4 and 5 

of 1925. 

February 11, 1925. 

Present: —Sir Lancelot Sanderson, 

Kt., Chief Justice, and Justice Sir George 

Claus Rankin, Kt., 
SOURENDRA NATH MITTER 

AND OTHERS—PLAINTIFFS—RESPONDENTS- 

Petitioners 
versus 

Snmati TARUBALA DASSI— Defendant— 
Appellant—Opposite Party. 

Livil Procedure Code (Aci V of lDOS), s. 100(a)— 

1 rivy Council appeal -Older of remand Final order 
1 c at. 

An order of the High Court dismissing an applica¬ 
tion for recording an adjustment of a suit and re¬ 
manding the case to the Trial Court for trial is an inter¬ 
locutory order and is not a ‘decree’ or ‘final order' pass¬ 
ed appeal as contemplated by s. 109 of the C P C 
[p. 96, col 2.J 

7 'Y°5f 5 ^ ur sin 0h V. Bengal Government, 

i ^ I V A n 8 ? : r 3 .-^ i R - P C 45; 1 Suth - P C - J - 323; 
4 ^ r - p - L 64 d; 19 E. R. 316, followed. 

_ Per Rankin, -T. —The test of ‘a final order’ is that 

the party has the right to appeal at once. [p. 97. col. 
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Whether the character of finality can be rightly 
claimed in respect of an order must be determined 
with reference to the precise relation in which it 
stands to the proceeding before the Court, [p. 97. col. 
2.] 

Secretary of State for India v. British India Steam 
Navigation Co., 9 Ind. Cas. 183; 13 C. L. J. 90; 15 C. 
W. N. 848, followed. 

Application for leave to appeal to His 
Majesty in Council against an order of a 
Division Bench of this Court (Justice Sir 
Hugh Walmsley, Kt., and Mr. Justice B. B. 
Ghose), dated the 18th December 1924, re¬ 
ported as 88 Ind. Cas. 369, in Appeal from 
Original Decree No. 94 of 1924 and Appeal 
from Order No. 136 of 1924. 

ARGUMENTS.— Mr. S. C. Bose (with 
him Babu Nandagopal Banerjee ), for the 
Petitioners.—This is an application for 
leaye to appeal to the Privy Council against 
the judgment of Walmsley and B. B. Ghose, 
JJ., reversing the judgment of the learned 
Subordinate Judge. My clients are entitled 
to leave under s. 109 (a), C. P. C. 

Mr. B. L. Mitter (with him Sir P. C. Mitra 
and Babu Surendra Nath Basu), for 
the Opposite Party.—The order sought 
to be appealed from is not a ‘final order. 1 2 3 4 5 
The order merely dismisses an application 
for recording an adjustment and further 
directs the Court below to go on with 
the suit in the ordinary way as if no ap¬ 
plication for adjustmant was made. Such 
order cannot possibly be a ‘decree 1 or ‘final 
order 1 within the meaning of s. 109, C. P. 
C. Refers to unreported decision in P. C. 
Application No. 100 of 1923 (Hari Naran 
De v. Haribhusan De), Shankar Bha- 
rati v. Navasimha Bharati (1), Saiyid 
Muzhar Hossein v. Bodha Bibi (2), Sarat- 
mani Debi v. Bata Krishna. Banerjee (3), 
Maharajah Moheshur Singh v. Bengal Gov¬ 
ernment (4), Alexander John Forbes v. 
Ameeroonissa Began (5), Sheonath v. Ram- 
nath (6) and Shah Mukhun Lail v. Baboo 
Sree Kishen Singh (7 ). 

(1) 09 Ind. Cas. 80; 17 B. 100; 24 Bom. L. R. 925; 
(1922) A. I. R. (B.) 383. 

(2) 22 I. A. 1; 17 A. 112; 5 M. L». J. 20; 0 Bar. I‘. C. J. 
580; 8 Ind Dee. (s’, s.) 397 (P. C.). 

(3) 1 Ind. Cas. 159; 10 C. L. J. 330 al p. 338. 

(4) 7 M. I. A. 283; 3 W. R. P. C. 15; 1 Sutli. P. C. J. 
325; 1 Bar. P. C. J. 045; 19 K. R. 310. 

(5) 10 M. I. A. 340; 5 W. R. P. C. 47; 1 Suth. I*. C. J. 
621. 2 Sar. P. C. J. 153; 1 Ind. Jur. (n. s.) 117; 19 E. R. 
1002 . 

, (6) 10 M. I. A. 413; 5 W. R. P. C. 21; 1 Ind. Jur. 
(n. b.) 101; 1 B„th. P. C. J. 010; 2 Sar. P. C. J. 134; 19 
E R. 1029. 

,A\\ 12 M - 1 A. 157; 11 W. R. P. C. 19; 2 B. L. R. P. 
O. 44; 2 Suth. P. C. J. 190; 2 Sar. P. C. J. 403; 1 Ind, 
Dto. (N. 8.) 511; 20 E. R. 299, 


Mr. S. C. Bose, in reply.—Reads the terms 
of the compromise. I submit that the 
order setting aside the compromise is final 
for it cannot be challenged in subsequent 
proceedings. The suit was for accounts 
and a preliminary decree was passed on 
the basis of the compromise. The High 
Court’s order setting aside the compromise 
must be a decree as it reversed the pre¬ 
liminary decree and consequently it itself 
becomes a preliminary decree. It is, there¬ 
fore, appealable. Thecasein Saratmani Debi 
v. Bata Krishna Banerjee (3) is distinguish¬ 
able. 

JUDGMENT. 

Sanderson, C. J. —This is an applica¬ 
tion by the plaintiffs in the suit for a 
certificate that the case is a fit one for 
appeal to His Majesty in Council. 

The suit was brought by the plaintiffs 
for partition by metes and bounds of the 
properties described in the plaint. During 
the course of the trial it was alleged that 
a compromise between the parties had been 
arrived at and an application was made 
on behalf of the plaintiffs to the learned 
Subordinate Judge for recording the com¬ 
promise and for a decree in accordance 
with the terms of the compromise. The 
defendant Srimati Tarubala Dassi objected 
to the compromise being recorded and to 
a decree being passed, on the ground that 
the compromise had not been made with 
her authority. The learned Subordinate 
Judge heard evidence—both oral and docum¬ 
entary—and came to the conclusion that the 
compromise had been arrived at and was 
binding upon the parties. The learned 
Judge ordered the compromise to be record¬ 
ed and made a preliminary decree in 
accordance therewith so far as it related to 
the suit. 

The defendant then preferred an appeal 
to the High Court against the order record¬ 
ing the compromise and against the decree 
and the appeal was heard by my learned 
brothers Mr. Justice Walmsley and Mr. 
Justice Bepin Behary Ghose. These two 
learned Judges allowed the appeal and 
remanded the case to Trial Court in order 
that it might be heard from the stage at 
which it had reached on the 3rd September 
1923. 

It was argued on behalf of the plaintiffs 
that the decision of the Division Bench 
of this Court was a “decree 11 or a “final 
order 11 passed on appeal within the mean¬ 
ing of s. 109, cl. (a) of the C. P. C., and 



56 

that inasmuch as it reversed the decision of 
the Court immediately below and as there 
was no doubt that the value of the subject- 
matter in dispute in the suit and in the 
appeal was more than Rs. 10,000 the plaint¬ 
iffs were entitled to a certificate. On 
the other hand, it was argued on behalf of 
the defendant that the order of the Division 
Bench was no more than an interlocutory 
order and did not decide the questions 
which were in dispute in the suit between 
the parties. 'Ihere is no doubt that the 
decision of the Division Bench of this 
Court may be said to be a “final order" 
in the sense that it decided that the alleged 
compromise should not be recorded and 
that no decree should be made in accord¬ 
ance with the terms of the compromise. 
On the other hand, it is clear that the 
decision of the Division Bench of this Court 
did not decide any of the matters in con¬ 
troversy between the parties in the suit. 

I have come to the conclusion that the 
order of the Division Bench of this Court 
remanding the case to the Trial Court must 
be regarded as an interlocutory order. 

I refer to the case of Alexander John 
Forbes v. Ameeroonissa Begum (5). fn 
that case a suit was brought by the 
plaintiff, who was a mortgagee, for pos¬ 
session of a taluk and other real estates, 
which had been mortgaged to him by 
deeds of absolute sale and defeazance, con¬ 
stituting a bye-bill-wuffa y or conditional 
sale in the nature of a mortgage. The 
case was tried by the Civil Judge of 
Purneah who made a decree for possession 
with the mesne profits which were claimed. 
The defendant appealed to the Saddar 
Dewani Adalat and that Court by its order, 
which was dated the 22nd January 1857, 
held that the Civil Judge had been wrong 
in decreeing wasilat or mesne profits and, 
further, that as the plaintiff had been found 
to have been in possession, he was bound, 
before he was entitled to have his condi¬ 
tional sale made absolute, to renderaccounts, 
and to show that the loan had not been 
liquidated with interest from the usufruct 
of the property, and the Court remanded 
the case in order that the Judge might call 
upon the plaintiff for his accounts, and 
then, with reference to the above remarks, 
decide the case according to the results 
shown by them. 

The case accordingly went back to the 
Trial Court and the Acting Judge held that 
the accounts were insufficient and by his 
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decree he dismissed the suit. Thereupon 
there was an appeal by the plaintiff to the 
Saddar Dewani Adalat and the Appeal 
Court dismissed the appeal. An applica¬ 
tion for review wavS made which, again, 
was dismissed, and there was an appeal by 
the plaintiff to the Judicial Committee of 
the Privy Council against the decrees dis¬ 
missing the suit. 

The part of the judgment which is 
material to the present case is with reference 
to the order of the 22nd January 1857 by 
which the Saddar Dewani Adalat remanded 
the suit for the purpose of a fresh trial. 
The judgment of Sir James Colville on 
this part of the case is at page 359* as fol¬ 
lows:—“I T pon the question whether the 
appellant is so bound by the order of the 
22nd January 1857, against which he did 
not appeal, that he cannot impeach the 
correctness of the remand, their Lordships 
have to observe that the order was an 
interlocutory one; that it did not purport 
to dispose of the cause; and consequently, 
that upon the principle laid down by this 
Committee in the case of Maharajah 
Moheshur Singh v. Bengal Government (4) 
upon which their Lordships have very 
recently acted in a case from Oudh, the ap¬ 
pellant is not now precluded from insisting 
that the remand for the production of the 
accounts was erroneous; or that the cause 
should have been decided in his favour, 
notwithstanding the non-production of the 
accounts.” 

On the principles which are there stated 
I am of opinion that the order of the Divi¬ 
sion Bench of this Court, remanding the 
case to the Trial Court for trial, must be 
regarded as an interlocutory order and it 
was not a “decree” or a “final order” passed 
on appeal within s. 109, cl. (a) of the C. P. C. 

^ It was further argued by the learned 
Counsel on behalf of the plaintiffs that this 
Court should give a certificate under cl. ( c) 
of s. 109 of the C. P. C. I have read the 
judgment of the Division Bench of this 
Court and I have no doubt that this is not 
a case in which this Court should grant a 
certificate under cl.(c) of s. 109 of the C.P.C. 

For these reasons in my judgment this 
application must be dismissed. This deci¬ 
sion governs the other application, so that 
both the applications are dismissed, with 
costs, five gold mohurs to cover both the 
cases. 

♦Page of 10 M. I. A — T Ed'.' -*- 
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Rankin, J.— I agree. In this case the 
plaintiff sued for an ordinary partition 
decree. After written statement had been 
filed and at a time when the defend¬ 
ant was moving the Court to appoint 
a Receiver it is alleged that a settle¬ 
ment took place between the parties. The 
question of the shares of the parties 
seems to have given rise to no controversy, 
and the character of the alleged settlement 
seems to have been that the plaintiff would 
take over all the liabilities shown in the 
books, that the defendant would give up 
all rights to certain moveables, that she 
would have a right of residence in a cer¬ 
tain house and that the jewellery would be 
divided in a certain way. The order from 
which it is proposed to appeal to His 
Majesty in Council is an order which merely 
holds that that settlement or adjustment 
has not been made out. 

Now, an application to record an adjust¬ 
ment under O. XXIII, r. 3 is in some ways 
a very special matter because it is a matter 
as to which a party is allowed to stand 
upon and to enforce an agreement which 
was not in existence at the date of the suit. 
It is a method whereby for convenience a 
party is allowed to enforce what is really 
a new cause of action altogether and this 
is done in order to avoid the necessity of 
abandoning one suit and starting another. 
The question, therefore, whether a decision 
that the adjustment is invalid, is a final 
order or not is rather different from the 
question which can arise with regard to any 
other of the stages of the suit. 

We have to decide whether in this case 
the order from which it is proposed to 
appeal should be regarded as merely nega¬ 
tiving one way of deciding a controversy 
in the case or should be regarded as a 
decision upon a substantive cause of action 
negativing the cause of action and, there¬ 
fore, in part finally determining the rights 
of the parties. We have to decide whether 
the order is a final order for the purpose of 
saying whether, under the Code, the right 
of a party is to appeal at once. It seems 
quite clear that if he has no right to appeal 
at once, the only consequence is that when 
this Court had determined the rights of 
the parties in the suit the present peti¬ 
tioner will be able to raise the question of 
the validity of the order which negatived 
the adjustment. I think the first principle 
to be kept in mind is what has been laid 
down by the late Mr. Justice Mookerjee in 
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the very well-known case of Secretary of 
State for India v. British India Steam 
Navigation Co. (8): “Whetherthe character 
of finality can be rightly claimed in respect 
of an order must be determined with refer¬ 
ence to the precise relation in which it 
stands to the proceeding before the Court." 
In my judgment, the mere dismissal of an 
application for recording an adjustment 
coupled with an order that it is, therefore, 
necessary for the case to be tried in the 
ordinary way does not stand in such a rela¬ 
tion to the proceeding before the Court as 
to entitle it to be regarded as something 
which conclusively adjudicates upon the 
rights of the parties which were really the 
subject-matter of (he litigation. It merely 
negatives one of the several ways in which it 
may be contended that the rights of the 
parties should be disposed of. 

The contention that the order must be 
final because it set aside a decree cannot be 
sustained. 

1, therefore, think that the present applica¬ 
tion does not come within the phrase “final 
order” in s. 109 and 1 agree that there is 
no special case for giving a certificate on 
the principles applicable under cl. (c). 

n. ii. Application dismissed. 

(8) 9 Ind. Cas. 183; 13 O. L. J. 90; 15 C. \V. N. 
818. 


ALLAHABAD HIGH COURT. 

Second Civic Appeal No. 731 op 1923 

May 12, 1925. 

Present: —Mr. Justice Boys and 
Mr. Justice Banerji. 

Lola SHAGUN CHAND— Plaintiff— 

Appellant 

versus 

Lala ASA RAM and others—Defendants 

—Respondents. 

U. P. Land Revenue Act (III of 1001), s. Ill — 
Partition—(Question of title—Reference to Civil Court 
after framing of issues, legality of. 

When objections based on a piea of title are taken 
during the course of partition proceedings in the 
Revenue Court, the Revenue Court must give the 
matter some consideration in its own mind as to what 
are the questions it will have to decide, and it must 
inevitably hear something of the matter before it 
comes to a decision as to whether it would enquire 
into the matter itself under sub-cl. (c) of s. Ill of the 

I*. Land Revenue Act or whether it will refer it to 
the Civil Court under sub-cl. (b) of the section. There 
is nothing in the section to prevent the Court from 
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referring the matter to the Civil Court after it has 
gone to the length of framing issues. The issues are 
only a clear way of stating what is the question in 
dispute for determination. If, therefore, after the 
Court has gone as far as framing issues it becomes 
apparent to it that the question is of such complexity 
that it would not proceed to enquire into it itself it is 
only common sense that it should refer the matter to 
the Civil Court and there is nothing in s. Ill opposed 
to this course, [p. 98, col. 2.] 

Second appeal from a decree of the Ad¬ 
ditional Judge, Meerut, 

Dr. S. N. Sen and Mr. S. N. Gupta , for the 
Appellant. 

Dr. A.A. Katju , for the Respondents 

JUDGMENT. 

Boys, J. In this case there were certain 
partition proceedings in the Revenue Court, 
the applicants being defendants Nos. 1-5 
in the suit before us. The plaintiff in the 
suit before us raised the question of pro¬ 
prietary title. On the 3rd of August 1921 
the plaintiff was directed by the Assistant 
Collector to bring a civil suit. The present 
suit was the result. The fifth issue framed in 
the First Court was as to whether the Civil 
Court had jurisdiction, objection being 
taken by the defendants that the Assistant 
Collector had framed issues and decided to 
try them himself and had then changed 
his mind, and that he had no power to 
so change his mind. The Trial Court de¬ 
cided this issue and also all the other 
issues against the defendants and decreed 
the suit. The lower Appellate Court dis¬ 
missed the suit on the preliminary point 
that the Revenue Court had no jurisdiction 
to change its mind and refer the matter to 
the Civil Court. 

F° r ‘ he appellant here it is pointed out 
that the Revenue Court had not gone 
further than framing issues and fixing the 
date for final disposal, and that in fact no 
evidence or other enquiry was made The 
lower Appellate Court has based its deci¬ 
sion on the principle of the decision in 

of Jamna Prasad v. Balmuhand, 
(I)- That principle is that if the Revenue 
Court has once referred the matter to the 
Civil Court it has no further power to 

ttf hi i he - ' I n ^ t t er aI1 until the matter 
has been decided by the Civil Court The 

case was decided before the amendment of 

the lav, but that is quite immaterial to 

the present case. The principle of that 

decision clearly was that the Revenue Court 

by having referred the matter to the Civil 

Court has become functus officio and 

(1) A. W. N. (1904) 2; 26 A, 225, 
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has no furthei* jurisdiction to touch the 
case. That principle is wholly inapplicable 
to the present case. It cannot possibly be 
suggested that even if the Revenue Court 
had no jurisdiction to pass the order com¬ 
plained against, that that jurisdiction was 
wanting because it was functus officio. It 
had no jurisdiction, the reason must be 
sought elsewhere. 

For the respondents here it is again urged 
that the Revenue Court having once fram¬ 
ed issues and fixed a date for final disposal, 
could not change its mind and refer the 
matter to the Civil Court. We do not agree. 
It is clear that when objections based on 
a plea of title are taken in the Reveuue 
Court, it must give the matter some con¬ 
sideration in its own mind, as to what are 
the questions it will have to decide, and 
it must inevitablj r hear something of the 
matter before it comes to a decision as to 
whether it would enquire into the matter 
itself under sub cl. (c) or whether it will 
refer it to the Civil Court under an earlier 
sub-clause. There appears to us to be nothing 
whatever in the section to prevent the 
Court from referring the matter to the 
Civil Court after it has gone to the lengh 
of framing issues. After all the issues 
really . are only a clear way of stating 
what is the question in dispute for 
determination. Further we think that such 
action is not prohibited in any way by 
any rule of common sense. If, after the 
Court has gone as far as framing issues, 
it becomes apparent to it that the question 
is of such complexity that it should not 
proceed to enquire into it itself, it is only 
common sense that it should then refer 
the matter to the Civil Court, and as we 
have said, we find nothing in s. Ill opposed 
to this course. For the respondents it was 
urged that if a reference to the Civil Court 
may be made at the stage at which it was 
in the present case, there is nothing to 
prevent the extension of the principle to 
permuting a Revenue Court to refer the 

case , e r en after ifc has taken evidence. We 
should not be prepared to go as far as that. 

e think that the Revenue Court may be 
trusted to make up its mind at an early 
stage of the proceedings. For these reasons 
we think that theorderof the Trial Court on 

I )ie l ir,: ji nar y objection was correct and 
that that of the lower Appellate Court was 
wrong. 

Banerji, J. I agree with my learned 
brother and I only wish to add that a suit 
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for a declaration like the one in this case, is 
cognizable by the Civil Court, except where 
s. 233 (k) of the Land Revenue Act bars it. 
In this case the bar can be removed by the 
Revenue Court by an order under s. Ill, 
cl. (6). I am of opinion that the order of 
the Revenue Court directing the present 
plaintiff to institute the suit was a removal 
of the bar and, therefore, the suit was 
entertainable. 

By the Court, —The order of the Court 
is that the appeal is allowed and the order 
of the lower Appellate Court is set aside 
and the case is remanded to the lower 
Court for trial according to law. Appel¬ 
lant will get his costs including fees on 
the higher scale. 

z> k. Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Execution of Decree Appeal Nil 5 

of 1925. 

March 16, 1925. 

Present: —Mr. Dalai, A. J. C., 
and Mr. Wazir Hasan, A. J. C., 
Kunwar JANG BAHADUR— 
Judgment-Debtor—appellant 

versus 

Lola BENI MADHO and another— 
Decree-Holders—Respondents. 

Civil Procedure Code (Act V of 1008), ss. 89, D 
Execution of decree Transfer of decree — Certificate, 
non-receij)t of Transfer to another Court, legality of. 

Once a decree is transferred for execution to 
another Court under s. 39 of the C. P. C. the Court 
which passed the decree ceases to have jurisdiction 
till it receives a certilicate under s. -il of the Code 
from the Court to which the decree was transferred. 
An order by the Court which passed the decree 
transferring the decree for execution to a third 
Court before the receipt of the certificate under s. 41 
of the Code from the Court to which the decree has 
already been transferred for execution is without 
jurisdiction and, therefore, a nullity. 

Case-law referred to. 

Appeal against an order of tlieSub-Judge, 
Unao, dated the 20th November 1924. 

Messrs. H. D. Chandra and Krishna 
Bahadur , for the Appellant. 

Messrs. D. K. Seth and P. D. Rustogi , for 
the Respondents. 

JUDGMENT. 

Dalai, A. J. C. — The decree in this 
case was passed by the Court of the Sub¬ 
ordinate Judge of Lucknow. On 6th 


April, 1921 the decree-holder applied under 
s. 39, C. P. C., for transfer of the decree for 
execution to the Subordinate Judge’s Court 
at Hardoi. This application was granted 
on 11th April and proceedings in execution 
were taken in the Hardoi Court. Before a 
certificate of execution as required by 
s 41, C. P. C., was sent by the Hardoi Court 
to the Court at Lucknow, the decree-holder 
applied to the Subordinate Judge's Court 
at Lucknow for transfer of the decree for 
execution to Unao and this was ordered on 
3rd November 1922. Proceedings in execu¬ 
tion were then carried on in Unao as well. 
The judgment-debtor, Jang Bahadur, made 
many objections there, which were dismis¬ 
sed. In none of these the question of juris¬ 
diction of the Lucknow Court to transfer 
the decree to Unao was raised. On 14 th 
November 1924, the judgment-debtor raised 
such an objection and it was dismissed 
by the learned Subordinate Judge of 
Unao. 

This is an appeal from that dismissal. 
In my opinion once the Subordinate 
Judge’s Court at Lucknow transferred the 
decree for execution to Hardoi, it ceased 
to have jurisdiction. I have given reasons 
for my opinion in Mohammad. Shakir v. 
■Jugul Kishore (1). The ruling of their 
Lordships of the Privy Council in Mahara jah 
of Bobbili v. Narasaraju Peda Sinhula (2) 
cannot be interpreted in any other way. 

I was confronted by the respondent’s 
learned Counsel with another decision of 
mine of 1921 [Kunwar Behari Lai v. Gir- 
dhari Lai c£ Damodar Das , Execution of 
Decree Appeal No. 25 of 1921, decided on 2nd 
August.] At that time I had not properly 
considered the effect of the Privy Council 
ruling. In Muhammad Habibullahv. Tilcam 
Chand (3) to which I was a party, it was 
observed in the judgment that ones a 
decree is transferred under s. 39, C. P. C., 
the Court which , passed the decree ceases 
to have jurisdiction till it receives a certi¬ 
ficate under s. 41. I adhere to that view of 
the law. A recent Patna ruling: Ram Sumran 
Prasad v. Ram Bahadur (4) was quoted 

(1) 85 Ind Cas. 455; 1 O. W. N. 794; 10 O. & A. L. R. 
1277; 28 O. C. 109. 

(2) 36 Ind. Cas. 682; 39 M. 010; 43 I. A. 238; 31 M. 
I,. .T. 300; 18 Bom. L. R. 909; 11 A. L. J. 1129; 20 M. 
Ij. T. 172; 21 O. L. J. 478; 4 L. W. 558; (1916) 2 M. 
W. N. 541; 21 C. W. N. 1G2; 1 P. L. W. 20 (P. C.). 

( 3) 85 Ind. Cas. 710; 47 A. 57; L. R. 0 A. 103 Civ.; 
(1925) A. 1. R. (A.) 270. 

( 4) 71 Ind. Cas. 711; 2 Pat. 328; 4 P. L. T. 99; (1923) 
Pat. 61; (1923) A. 1. R. fPat.) 224. 
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by the respondent’s learned Counsel. 
There, however, no question of jurisdiction 
arose. What a Bench of that Court held 
was that two concurrent applications for 
execution can be prosecuted in the Court 
which passed the decree. In the same 
volume at page 247* the case of Jnanendra 
Nath Ghosh v. Jogendra Narciin Sinha (5) 
is reported, in which the Privy Council rul- 
ing of Maharajah of Bobbili v. A arasara ju 
Peda Sinliula (2) was interpreted in the 
way in which I have interpreted it. 

1 would decree the appeal and set aside 
all proceedings taken by the Lucknow 
and Lnao Courts consequent on the appli¬ 
cation for execution filed by the decree- 
holder in the Court of the' Subordinate 
Judge of Lucknow on 15tli January 1922. 

I would, however, not allow any costs to 
the appellant-judgment-debtor, who has not 
my sympathy in the obstacles he has placed 
for years in the way of paying just debts 
to his decree-holder. 

Wazir Hasan, A. J. C.—I agree. 
t , ^ „ Appeal decreed. 

38i?a9 2 l"L7 a 36 2 C08: 2 ^ 2471 (1923) ^ 1 -« ) 

J *Puge of 2 Pat .^Ed.] -- 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1570 

of 1922. 

February 18, 1925. 

Present: —Justice Sir Ewart Greaves, 
Ivt., and Mr. Justice Mukerji. 

SUBASHIN1 DASI— Plaintiff — 

Appellant 

versus 

HABU GHOSH and others—Defendants 

—Respondents. 

Civil Procedure Code (Act V o ( 1908), O. XXII r 1 
—Abatement of suit—Hindu Law—Joint ‘family 
Manager , alienation by—Hcnefil of family. 

A Hindu widow sued her husband’s brothers for 
declaration of title to and possession of her share in 
certain joint family property, and also for a declara¬ 
tion that a lease of a portion of the propertv given bv 
one of the brothers was not binding oii her The 
lessees were joined as defendants. The plaintiff 
obtained a decree but was refused khas possession of 
her share in the property covered bv the lease the 
lease being held to be valid. She appealed against this 
portion of the decree. During the appeal one of the 
brothers died and his representatives were not sub- 
stituted within time : 

mid, that the question in appeal being confined to 
whether the lessees were entitled to remain on the 
laud or not, the hens of the deceased brother were 
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not interested in the result of the apj>eal, and that, 
therefore, the appeal had not abated, [p. 101, col. 2.J 

The mere fact that a certain person is the manager 
of a Hindu joint family is not enough to make his 
acts binding upon the other members of the family; 
and it must be shown by the party relying upon the 
acts of the manager and seeking to bind the other 
members of the family, that the acts were done by the 
manager either for the benefit or for some interest of 
the family, [p. 102, cols. 1 & 2.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, First Court, 24-Parganas, 
dated the 10th March 1922, modifying that 
of the Munsif, First Court, dated the Gtli 
April 1920. 

Babu Rupendra Kumar Mitra, for the 
Appellant. 

Babu Karunamoy Chose , for the Re¬ 
spondents. • 

Babu Biraj Mohan Majumdar , for the 
Deputy Registrar. 

JUDGMENT. 

Mukerji, J.— lhe plaintiff is the 
appellant in this appeal. She is the widow 
of one Preonath Ghose. Preonath, Gokul 
and Sahadeb were three brothers. The 
plaintiff instituted the suit out of which this 
appeal arises, impleading therein the two 
brothers Gokul and Sahadeb, their mother 
and certain other persons, who, for the 
sake of convenience, will be called the 
Kola defendants. The suit was for decla¬ 
ration of plaintiffs title to the 16-annas 
of the land mentioned in schedule ka of 
the plaint on the allegation that the said 
land had been acquired by her husband 
Preonath, after lie had separated from his 
biothers, Gokul and Sahadeb. It was also 
fora declaration of her one-third share in 
the land mentioned in schedule kha of the 
plaint and for recovery of possession thereof 
on partition by metes and bounds on the 
allegation that herhusband had the said share 
in the said land which belonged to the joint 
family of which the three brothers were the 
members. She also prayed for a declaration 
that the lease which had been granted by 
Sahadeb in favour of the Kola defendants 
in respect of some of the lands included 
in schedules ka and kha was fraudulent, and 
collusive and not binding upon her, and 
she, therefore, prayed for a decree for khas 
possession in respect of those lands, for 
mesne profits, accounts and other relief, 
dhe Munsif decreed the plaintiffs suit in 
pait declaring her right to the 16-annas 
of the properties mentioned in schedule ka 
and also declaring lierright to an undivided 
one-third share cf the properties men¬ 
tioned in Schedule kha and awarding her 


[89 I. 0. 1025] 


SUBASIIINI DAS I V. HABU GHOSH. 


101 


a decree for possession in respect of the said 
one-third slixre on partition to ha effectc l 
by a Commissioner to be appointed for the 
purpose. As regards the lease, Ex. A, the 
Munsif held that the said lease was unau¬ 
thorized and not binding on the plaintiff. 
He gave the plaintiff a decree for khas 
possession in respect of the land of sche¬ 
dule ka but in respect of the land of sche¬ 
dule kha he held that she was entitled to 
partition only and not to a decree for 
possession as there was no evidence that 
the defendants had dispossessed her from 
any particular portion of it. He awarded 
her a decree for mesne profits in respect 
of the lands of schedule ka and gave her 
liberty to bring a separate suit for future 
mesne profits and accounts. 

The defendants thereupon preferred an 
appeal and the learned Subordinate J udge 
on appeal declared the plaintiff’s title to 
an 8-annas share in the lands of sche¬ 
dule ka and to a third share in the lands 
of schedule kha and also awarded her a 
decree for possession by partition of those 
shares by metes and bounds; and he further 
ordered that there should be no decree for 
khas possession in respect of the lands 
covered by the lease Ex. A. As the said 
lease was not fraudulent or collusive and 
as the Kola defendants had buna fide ob¬ 
tained the lease from Saliadeb in their 
favour. He also set aside the decree for 
mesne profits. 

The plaintiff thereupon has preferred this 
appeal to this Court. The appeal is con¬ 
fined to the lands covered by the lease 
Ex. A, it being contended that the 
findings arrived at by the learned Subordi¬ 
nate Judge are not sufficient to disentitle 
the plaintiff to a decree for khas possession 
in respect of the lands covered by the 
lease Ex. A. It is urged that some of the 
findings arrived at by the learned Munsif 
on this question have not been touched or 
reversed by the learned Subordinate Judge 
and that it is necessary that the matter 
should be sent back to the learned Subordi¬ 
nate Judge in order that he may arrive 
at proper findings and pass a proper 
decree. 

A preliminary objection has been taken 
on behalf of the respondents as to the 
maintainability of this appeal. It is urged 
that one Kunja Ghose who was one of the 
minor sons of Gokul and was so made a 
party respondent in the appeal died more 
than two years ago, and that his heirs have 


not been substituted in his place; and it 
is contended that in the absence of sub¬ 
stitution of the heirs of Kunja, the appeal 
is not maintainable. Gokul Ghose, as l 
have already said, was one of the defend¬ 
ants in the suit, and when the suit was 
pending in the Court of the learned Munsif, 
he died and thereupon his four sons, Habu 
Ghosh, Purna Ghose, Ambica Ghose and 
Kunja Ghose were substituted in his place. 
These sons of Gokul together with the 
heirs of Saliadeb and the Kola defendants 
preferred an appeal from the decision of 
the Court of first instance; and Kunja was 
made a respondent in the appeal before us, 
when the same was originally preferred. 
On the other hand it is contended on behalf 
of the appellant that the appeal is main¬ 
tainable, although there has been no sub¬ 
stitution of the heirs of Kunja. It is urged 
that the present appeal is confined^ to the 
question as to whether the lease Ex. A, is 
binding upon the plaintiff. It is also urged 
that the decree passed by the lower Appellate 
Court in so far as it purports to declare 
plaintiff’s title to an 8-annas share in the 
lands in schedule ka and a third share in 
the lands in schedule kha , or in so far as 
that decree entitles the plaintiff to a par¬ 
tition of those shares will not be affected 
by the result of this appeal. So far as the 
lands of schedule ka are concerned, upon 
the findings of the two Courts below it is 
clear that the heirs of Gokul are not in any 
way interested therein. As for the lands of 
schedule kha , the plaintiff is inteiested to 
the extent of a third share of those lands 
and it, may very well be that the heirs of 
Gokul are interested in some share in the 
remaining two-thirds. The scope of the 
present appeal, however, is confined to the 
question as to whether the Kola defendants 
are entitled to remain on the land by 
virtue of the lease which had been granted 
to them by Saliadeb. It does not, there¬ 
fore, appear to us that the heirs of Gokul 
are in any way interested in the result of 
this appeal; and, therefore, we are not 
prepared to say that the appeal is not 
maintainable in the absence of the heirs 
of Kunja who is dead and whose heirs 
have not been substituted in his place. 

Turning now to the contentions which 
have been put forward on behalf of the 
appellant, they amount to this that the 
findings of the learned Subordinate Judge 
are not sufficient to dispose of the matter. 
The plaintiff’s case, as laid in the plaint, 
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was to the effect that Sahadeb in collusion 
with the Kola defendants fraudulently exe¬ 
cuted a lease in their favour in order to 
deprive the plaintiff of these lands and 
that the lease was merely a paper transac¬ 
tion which had not been acted upon. The 
learned Munsif found that in the document 
Saliadeb completely ignored the right of 
the plaintiff and described the entire land 
as his own ancestral mourasi 7n0ka.vra.ri 
niskar land and that the lease, therefore, 
was one which had been ' executed by 
Saliadeb in denial of the plaintiffs right; 
and in that view of the matter he held 
that it was a fraudulent and collusive docu- 
ment which is not binding upon the 
plaintiff. The learned Subordinate Judge 
has found in his judgment that Saliadeb 
was, at the time when he executed the 
lease, managing the properties of the plaint¬ 
iff and that the Kola defendants bona fide 
obtained the lease in respect of the lands 
and came to be in possession thereof. 
He found that the transaction was not 
fraudulent or collusive. He recorded a 
further finding to the effect that Saliadeb 
executed the lease on behalf of himself 
and the plaintiff. On what basis the last 
linding was made it is not very clear, for the 
document itself shows that it purported to 
have been executed by Saliadeb alone for 
himself; and not only that, he expressly 
stated in the document that the property 
was his own mourasi mokarrari niskar land. 
The question is whether these findings 
are sufficient for the purpose of holding 
that the Kola defendants are entitled 
to remain on the land, or, in other 
words, whether the lease, under the circum¬ 
stances, can be said to be binding 
as against the plaintiff. Taking the finch 
mgs of the learned Subordinate Jud^e at 
their highest they mean that Saliadeb 
executed the document as the manager of 
the joint family and that the Kola de¬ 
fendants bona fide obtained the lease from 
Sahadeb and came to be in possession of 
the land by virtue of the lease This find¬ 
ing, in our opinion, is not sufficient for the 
purpose of holding that the lease was bind¬ 
ing on the plaintiff. The mere fact that a 
certain person is the manager of a joint 
family is not enough to make his acts 
binding upon the other members of the 
family and it must be shown by the party 

relying upon the acts of the manager and 
seeking to bind the other members of the 
family, that the acts were done by the 
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manager either for the benefit or for some 
interest of the family. It is true that the 

d in the plaint was to the 
effect that the document was a fraudulent 
and collusive document and one which had 
not been acted upon. This case, no doubt, 
may be taken to have been disposed of by 
the finding of the learned Subordinate 
Judge. This finding, however, does not 
seem to us to be sufficient for the purpose 
of the case. To hold that the plaintiff 
was bound by the transaction it must be 
found that it was for the benefit of the 
family or for some interest of the family. 
Such a linding is all the more necessary in 
the present case in view of the fact that 
there is nothing to show that the plaintiff 
was aware of the transaction when it was 
made, and it has been proved that she was 
a young widow living under the care of 
Sahadeb. 

Flieie is a further matter which appears 
upon the defence set up by the Kola de¬ 
fendants. The lease was for a period of 
three years which has expired long ago. In 
their written statement they alleged that 
they were the settled raiyats of the village 
fora series of years before they came to be in 
possession of this particular land by virtue 
of the lease and that after they had come to 
be in possession of this land, they acquired 
a right of occupancy therein. It is neces¬ 
sary, therefore, that there should be a 
linding recorded by the learned Subordi- 
nate Judge on the question as to whether 
the Kola defendants by virtue of their 
status have acquired such rights as would 

of n / ™ m * in on the land in spite 

ot the fact that the lease may not be bind¬ 
ing upon the plaintiff. 

thin ^’ * h ? refore - ‘hat the decree of 
the learned Subordinate J udge passed in 

this case should be set aside and the 

he 3 mav sh ° llld go b ? ck to him in order that 
he may arrive at his conclusions upon the 

two questions set out above. 

™» he / Ve "J: Of both the questions being 

be lntiLl", Her , favour ; the Plaintiff will 
of f ° „ a decree for khas Possession 

defendani" dS iK allot f ted t0 her b J' dieting the 

defendants therefrom. In the event of the 

favlr'?h n in y being answered in her 
raZn . >e titled only to a decla- 

Tn l 1 1 the lease is not binding on her. 

“ h f ca ,fs the decree passed by the 
lower Appellate Court will stand. 

“ "t 111 , be ° pe ,n to the learned Subordi¬ 
nate Judge to allow the parties to adduce 



[89 I. 0. 1925] SH1B RAM 

further evidence if he thinks fit but tlie 
rest of the decree already passed in the 
suit by the Court of Appeal below will not 
be allowed to be re-opened and the learned 
Subordinate Judge will dispose of the case 
finally in accordance with the direction 
given above. 

Costs of this appeal will abide the re¬ 
sult. 

Greaves, J.— I agree. 

N. ii. Appeal allowed ; 

Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1060 of 1923. 

April 6, 1925. 

Present : —Mr. Justice Sulaiman and Mr. 

Justice Mukerji. 

Munshi SHIB RAM— Plaintiff- 

Appellant 

versus 

FAQIRA— Defendant and another 
—Plaintiff—Respondents. 

Pleadings - Pleadings and proof, variance between — 
Ejectment suit based on allegation of tenancy — 
Tenancy not proved — Decree, whether can be. granted 
on basis of title. 

Plaintiff brought a suit to eject the defendant from 
a certain house on the allegation that the defendant 
was a tenant of the plaintiff and that the tenancy 
had been determined. Defendant pleaded that he 
held the house not from the plaintiff but from one 
D. It was found that the defendant’s allegation was 
correct. D was not a party to the suit ; 

Held, that in the suit as framed the plaintiff having 
failed on the question of tenancy could not be 
allowed to prove title and obtain a decree on the 
basis of title especially as D was not a party to the 
suit. [p. 104, col. 2.] 

Second appeal from a decree of the Dis¬ 
trict Judge, Saharanpur, dated the 27th 
March 1923. 

Referring Order. —This is a case 
involving a very important point of principle 
and should be decided by a Bench of two 
Judges at least. 

One of the plaintiffs is the appellant in 
this Court. The plaintiffs brought the suit, 
out of which this appeal has arisen, on the 
allegation that they were the owners of a 
certain house and its appurtenant buildings, 
that they let out a portion of that house 
and building to the respondent, the defend¬ 
ant in the case, on a rent of Rs. 5 per- 
mensem, that the defendant paid only a part 
of the rent due, that a notice to quit was 
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served on the defendant and that he had 
failed to vacate the portion occupied by 
him. The plaintiffs accordingly sued to 
recover the arrears of rent and a small 
amount as damages or mesne profits. The 
plaintiffs brought their suit on a Court-fee, 
calculated at Rs. 60, viz. a year's rent, under 
the provisions of sub-cl. (cc), cl. xi of 
s. 7 of the Court-Fees Act. They valued 
their suit at Rs. 60 so far as the claim for 
possession went. 

The defence was that the defendant did 
not hold the property under the plaintiffs 
but he held it from one Musammat Durgi. 
He stated in his written statement that 
Musammat Durgi was a necessary party to 
the suit. 

The learned Subordinate Judge framed 
four issues and the first one of these was 
‘ whether the plaintiffs or Musammat 
Durgi owned the house’. The second issue 
was ‘ whether the defendant rented the 
house from the plaintiffs or Musammat 
Durgi’? If so, at what rate of rent ? 

The] learned Subordinate Judge did not 
decide Issue No. 1 and on Issue No. 2 he 
held that the letting alleged by the plaint¬ 
iffs had not been proved. On the question 
whether Musammat Durgi should be im¬ 
pleaded the learned Judge was of opinion 
that it was not necessary to implead her. 
On these findings the learned Subordinate 
Judge dismissed the suit. 

On appeal the learned District Judge up¬ 
held the findings of the Court of first 
instance and dismissed the suit. He con¬ 
sidered the question whether it was open 
to the plaintiffs to say that they had a 
title to the house and although the alleged 
tenancy was not proved they were entitled 
to recover possession on foot of their title. 
The learned Judge came to the conclusion 
that it was not open to the plaintiffs to 
shift their ground and to eject the defend¬ 
ant as a trespasser. 

In this Court it has been urged that 
there was nothing in law to debar the 
plaintiffs from proving their title and get¬ 
ting a decree for ejectment all the same. 
It is pointed out that there was an issue 
on the question of title, viz., whether the 
plaintiffs or Musammat Durgi owned the 
house. It is urged for the appellant that 
this issue should have been tried. As re¬ 
gards the fact that the suit was brought as 
a suit between landlord and tenant on a 
small Court-fee it is pointed out that the 
Court Fees Act is a purely fiscal enact- 
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ment and it cannot take away the right 
of a party to the relief to which he might 
be otherwise entitled. 

On the other hand, it is urged that the 
plaintiffs have paid a small Court-fee, that 
they did not make Musammat Durgi a party, 
that they deliberately chose to frame their 
suit as one between a landlord and a tenant 
and that these considerations were suffici¬ 
ent for dismissal of the suit on the simple 
ground that the tenancy had not been 
proved. 

It will be noticed that the point raised 
is one of general importance. Every dav 
suits are brought on the allegation that a 
certain person occupying a certain property 
is a tenant of the plaintiff and has refused 
to quit in spite of the tenancy having come 
to an end. So far as I am aware the deci¬ 
sions are not at all uniform as to whether 
a decree should be granted to the plaintiff 
on foot of his title on his failure to prove 
the tenancy set up by him. 

It is not clear whether, if a plaintiff 
who brings his suit on an allegation of 
tenancy fails in it he will be allowed to 
maintain a fresh suit for ejectment without 
an allegation of tenancy. There does not 
appear to he any rule of law which can per¬ 
mit the filing of a second suit. So far as I 
can see at present, the Courts which will 
have jurisdiction in both the cases will be 
the same and the right of appeal up to the 
highest Court in the land would be open in 
both cases. If then a second suit without 
an allegation of tenancy be barred, it would 
be unfair to the Court to stop the plaintiff 
from succeeding simply because he had 
failed to prove an allegation of tenancy. 
The question of Court-fee can easily be 
settled by giving the plaintiff an opportun¬ 
ity to pay the proper amount. 

In this particular case as I have already 
mentioned there was a distinct issue on title 
and that has not been decided. 

The question, as already stated, is one of 
great importance to house owners and so 
far as I am aware there is no clear author¬ 
ity on either side. This case is sure to go 
before two Judges on a Letters Patent 

... .. ^ save trouble and expense 

if it be heard by two Judges at once. 

Mr. Durga Prasad , for the Appellant. 

Mr. A ehal ('hand, for the Respondents. 

.^ UI ^9] VIE 1 NT - The fact of the case 
will sufficiently appear from the Referring 

Oidei of one of us. the question raised and 
to be discussed was whether the plaintiffs’ 
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suit having failed on the allegation of 
tenancy could succeed on title. This ques¬ 
tion was decided in the affirmative in the 
particular circumstances of that case in Bal- 
makund v. Dalu (1). This case, however, is 
slightly different frcm that case. Further, it 
appears that after the decision of this case 
an amending Act was passed by which a 
landlord was allowed to sue for ejectment 
of an alleged tenant on payment of a smaller 
Court-fee than would be required to eject 
the defendant as a mere trespasser. 

This case is further differentiated by 
the fact that the defendant in this case 
pleaded that he was holding as a tenant not 
from the plaintiffs but from one Musammat 
Durgi. The Court of lirst instance dis¬ 
tinctly held that the defendant had proved 
his case. The lower Appellate Court, as 
we understand its judgment, is also of the 
same opinion. Musammat Durgi is not a 
party to this litigation. It has been further 
found that Musammat Durgi is -in posses¬ 
sion. It follows that in this suit the plaint¬ 
iffs cannot get a decree for ejectment with¬ 
out impleading Musammat Durgi and seek¬ 
ing to eject her. She is not a party and 
the plaintiffs will have to bring a suit against 
Musammat Durgi in all circumstances. 
The fear that was expressed in the Refer¬ 
ring Order was that a second suit might be 
barred as res judicata. But the second suit 
in the present case will very likely be against 
Musammat Durgi as the defendant claims 
under her on the findings on the Courts 
below. 


In our opinion there is no reason to allow 
the plaintiffs either to amend the plaint 
or to implead Musammat Durgi. 

We dismiss the appeal with costs. 


z. K. 
(1) 25 A. 


A ppea I d ism isse d. 
198; A. W. N. (1903) 112. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Civil Appeal No 1 of 

1925. 

January 27, 1925. 

Present: —Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. C. 
hais JAN MAHOMED and another 

—Appellants 
versus 

Rais GHULAM RASUL KHAN 

AND OTHERS—RESPONDENTS. 

Cn il Procedure Code Llcf V of 190S), 0. XL, r. I — 
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Receiver, appointment of, principles governinij 
Appointment of parti / as Receiver, when justified. 

The Court is competent to appoint a Receiver m a 
pending partition suit between co-owners and eo- 
sharers for the protection of the property in suit or the 
prevention of an injury to such property, [p. 10b, 

e°l. 1] . . „ 

A plaintiff asking for the appointment of a Receivei 
must prove that prima facie he has an excellent 
chance of succeeding and that the property in the pos¬ 
session of the opposite party is in danger of being 
wasted, [p. 106, col. 2.] 

Govind Narain Rao v. \'allabhrao, oo Ind. Las. t'-/, 

22 Bom. L. R. 217, relied upon. 

A Court will not appoint a party to the suit to act 
as a Receiver unless by consent or unless there aie 
special circumstances justifying such an appointment. 

[p. 106, col. I.] 

In re Lloyd, Allan v. Lloyd, (1870) 12 Ch. D. 41/ ; 41 
L. T. 171; 28 W. R. 8, relied upon. 

Appeal against an order of the hirst 
Class Sub-Judge, Hyderabad (Sind). 

Mr. T. G. Elphinston, for the Appellants. 
Mr. Kimatrai Bhojraj , for the Respond- 
ents. 

JUDGMENT.— This is an application 
for interim stay of the order passed by the 
First Class, Sub-Judge, appointing a Re¬ 
ceiver in a pending partition suit among 
Muhammadan co-sharers. The appeal is not 
ripe for hearing. We have heard the chief 
contesting parties on the affidavits filed by 
them and on such of the certified copies of 
the lower Court’s record as have been placed 
before 11 s 

The main facts are not in dispute. The 
subject-matter of the suit are certain vast 
and extensive agricultural lands yielding 
an annual income of over four lacs of rupees 
a year belonging to the late K. B. Wali- 
Mohamed Bhurgri, who died in 1891. 
Some other properties subsequently acquir¬ 
ed by his sons jointly or some of them 
exclusively on their own account are pos¬ 
sibly also the subject-matter of this suit, 
though there is some dispute about this 
point. 

The appellants (original defendants 
Nos. 1 and 2) are the sons of the Khan 
Bahadur from his second wife and their share 
in the estate is 7 annas 9 pies in the rupee. 

From his first wife Mnsammat Bhagbhan 
(respondent No. 3) the Khan Bahadur left 
two sons Rais Ghulam Mahomed Bhurgri, 
who died in March 1924, and Mahomed 
Usman, who died in 1905. He also left 
three daughters from the same wife. Two 
of the daughters filed a suit for their share 
in the estate about sixteen years ago. They 
were met by the plea that according to the 
custom prevailing in this family, women 
were excluded from inheritance. According 
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to the affidavit of appellant No. l,the two 
sisters withdrew their case on receiving 
Rs. 10,000 in addition to the expenses in¬ 
curred on their marriage, and are no longer 
interested in the property in suit. The 
third daughter, Musammat Fatma, has not 
been made a party to this suit. Rais 
Ghulam Mahomed Bhurgri left three sons, 
Abdul Kayum and the respondents Xos. 1 
and 2 (original plaintiffs) and four daugh¬ 
ters, respondents Nos. 4 to 7, of whom 
respondent No. 4 is an adult and the othei 
daughters are minors. 

Abdul Kayum died in October 1924. 
Whether the claims of the females to the 
inheritance are barred by this alleged 
custom, or whether the claims of Bhagbhan 
and Fatma have by now become stale is 
another matter, but the total shares of this 
branch of the family in the estate is 8 annas 

9 pies in the rupee. . 

From 1891 upto March 1924 the estate 
was under the management and control 
of Rais Ghulam Mahomed Bhurgri, and 
probably the appellants helped him on cer¬ 
tain occasions. 

Between March and October 19-4 the 
parties talked of a partition, but tlieii 
disputes became more acute after Abdul 
Kavum’s death as by then the time for reap¬ 
ing the harvest had arrived. 

There is generally very little work for the 
manager to do, before the time for batai or 
division of the crop between the harts or 
the tenants and the manager. At the time 
of batai , which generally takes place be¬ 
tween November and January, the manager 
not only recovers and disposes of in the 
market the zemindari share but takes over 
practically the whole of the share of the 
tenants either in re-payment of the advances 
jnade to the tenants or by purchase at a 
price to be settled between them. The 
manager wields any amount of authority 
and power at this time of the year and 
unless he is careful and honest,he may cause 
irreparable loss to the co-owners. 

According to respondents Nos. 1 and 
Abdul Kayum, and after his death his 
brother respondent No. 1, retained effective 
control over the lands, and as usual advanc¬ 
ed over a lac of rupees to the haris , and 
as he was being disturbed in the manage¬ 
ment, they instituted this suit for parti¬ 
tion. They prayed further for appointment 
of a Receiver, and pending notice of the 
receivership apyilication they obtained an 
ad interim injunction without notice re- 
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straining the appellants from interfering 
with their possession and control. The 
appellant No. 1, was however, able to induce 
the Court to appoint him as interim Receiver 
and to discharge the injunction pending 
the disposal of the receivership applica¬ 
tion. At the final hearing of the receiver¬ 
ship application the Court passed an order 
appointing the Deputy Collector of that 
place as Receiver of the property in suit in 
place of the appellant No. 1, and this last 
order is the subject-matter of the present 
appeal and of the application for stay. 

Mr. Elphinston who appears for the appel¬ 
lants has been unable to satisfy us on the 
materials now before us that the order of 
the lower Court is either improper or that 
unless it is stayed it will result in serious 
prejudice to the appellants. It is now well 
settled that the Court is competent to 
appoint a Receiver in a pending partition 
suit between co-owners or co-sharers for the 
protection of the property in suit or the 
prevention of an injury to such property. 

It is further well settled that if a case 
for the appointment of a Receiver is made 
out, the Court will not appoint a party to 
the action as Receiver unless by consent or 
unless there are special circumstances jus¬ 
tifying such appointment. Halsbury’s 
Laws of England, Vol. 24, para. 674. 
There can be no doubt that this was 
a fit case for the appointment of a 
Receiver. Rais Ghulam Mahomed who had 
the confidence of all the parties and who 
managad the estate upto March 1924 was 
dead. Such little work as was required to 
be attended to during the cultivation season 
was very probably looked after by the 
numerous kamdars and clerks who worked 
during the lifetime of Rais Ghulam 

Mahomed. According to respondents Nos. 1 

and 2, Abdul Kayum advanced over a lac 
of rupees to the haris during the interval 
Possibly the appellant has also incurred 
certain expenses. Whether Abdul Kayum 
and after his death respondents Nos. 1 and 
2 letained efieeti\e control and management 
of the property or not, there can °be no 
doubt that it was essential that a Receiver 
should be appointed to prevent the un¬ 
seemly scramble over this vear’s crops its 
unnecessary waste, and possibly the break¬ 
ing of heads of the haris who favoured and 
supported the possession of one side or the 
other. 

Mr. Elphinston has drawn our attention 
to the case of Govind A iarain Hao v. Val- 
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labhrao (1). As observed by Sir Norman 
Macleod at page 218*, there is no doubt that 
a plaintiff asking for the appointment of 
a Receiver must prove that prima facie he 
has an excellent chance of succeeding and 
that the property in the possession of the 
opposite party is in danger of being wasted. 
In that case the plaintiff’s right to a share 
in the business carried on by the defendant 
for several years, was denied. This busi¬ 
ness seemed to be the chief item in respect 
of which the Receiver was being sought. 
The agricultural holdings which were the 
subject-matter of the suit, were not extensive 
and were also admittedly in the possession 
of the defendant. 

The right of respondents Nos. 1 and 2 to 
a certain share is not disputed, and till 
recently the father of respondents Nos. 1 
and 2 and not the appellants had the 
effective management and control of the 
property. Govind's case (1) lias, therefore, 
no application. 

1 he appellants themselves considered it 
necessary to have an ad interim Receiver 
appointed, and the Court was justified in 
making the Rule absolute, though it thought 
fit to substitute a disinterested person as a 
Receiver in place of appellant No. 1. Mr. 
Elphinston has urged that the appellant 
No. 1 is a member of the Legislative Council 
and a fit person to act as a Receiver and that 
the appointment of a stranger is a slur on 
him. He has also attacked the bona fides of 
tins suit and the receivership application 
on the ground that it has been inspired by 
certain evil minded persons who have con¬ 
trol over respondent No. 1, who is said to 
be a youth 18 years old. Respondent 
Ao. 1 lias, on the other hand, challenged the 
business capacity of the appellant to act as 
Receiver, has urged that he is a debtor to 
the estate, and the cause of the whole dis- 

C 1 * 1 g refused to partition the share 
ol his branch of the family leaving the males 

and the females of the other branch to settle 
their scores. 

^ e are not at present concerned with the 
causes which have led to this suit or the 
merits and the demerits of appellant No. 1 
to act as Receiver. Prima facie the appel¬ 
lant being a party to the suit could not act 

a ? a i , ece i yer - L ' v ^s within the discretion 
ot the lower Court to appoint him as Receiver 

onl\ if special circumstances existed to 
warrant such appointment. His being a 

— jl) hid. Cas. S27; 22 Bom. L. R. 217. 

♦Page of 22 Bom. L. R.—[E(L] 
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member of the Legislative Council or his 
dignity being offended can hardly be said 
to be such special circumstances within 
the rule contemplated by Sir Jessel, M. R., 

In re Lloyd Allan v. Lloyd (2). The fact 
that the Receiver appointed in the case was 
a member of the firm of Solicitors and was 
interested only in his capacity as such does 
not seem to have been urged as a good 
ground for his retention. The power of 
this Court to interfere with the discretion 
exercised by the lower Court is limited. 

It has been further urged on behalf of 
the respondents and very rightly, that such 
possession as they had at the date of this 
suit has been disturbed by the appellant 
No. 1 getting himself appointed as interim 
Receiver and the appellants have, therefore, 
by their conduct made it impossible for 
the Court to order interim stay the effect 
of which would be to continue him in 
possession and to oust the respondents from 

their possession. . 

Certain technical objections were raised 
' by the learned Counsel for the appellants 
which require but a passing notice. 1 lie 
fact that Alusammat Latina is not a party 
to the suit cannot affect the jurisdiction of 
the Court to appoint a Receiver. She was 
never in actual possession of the estate and, 
therefore, is not being disturbed from her 
possession. This defect can easily be cured 
by her joinder without prejudice to the con¬ 
tention of the respondents Nos. 1 and 2 that 
she has no claim to the property and that 
her claim, if any, is Statute barred. 

The ground that the application was for 
the appointment of Receiver ol the standing 
crop or of this year’s crop and not of the 
property in suit is again, if borne out bv the 
record, too technical. The Court was com¬ 
petent to appoint a Receiver of the property 
in suit and has done so. If there was 
any technical defect in the drafting ol the 
application, it has not prejudiced any party. 

No grounds have been urged against the 
Deputy Collector, who is a high Government 
Official having no interest in either party 
acting as a Receiver and may savely continue 
to act pending this appeal. 

As stated above we are not at present 
satisfied that the order, of the lower Couit 
is so improper or that the appellants will 
be seriously prejudiced as to warrant our 
staying the order of the lower Court at this 
stage. 

(2) (1879) 12 Oh. D . 447; 41 L, T. 171; 28 W. H 8, 


Without limiting our right to vacate the 
order of the lower Court or to modify it by 
appointing some other person as Receiver or 
as joint Receiver after all the parties are 
properly before us, we order that the appli¬ 
cation for interim stay of the lower Court’s 
order be dismissed with costs, and that the 
Receiver do proceed to manage the estate 
peuding the disposal of this appeal. The 
appeal should be fixed for hearing at an 
earlv date. 

z. k. Order, accordingly. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 2-48 of 1924. 

April 20, 1925. 

Present: —Mr. Ashworth, A. J. C. 

Munim SHER KHAN and another — 
Plaintiffs—Appellants 

versus 

MISRI LAL AND ANOTHER — DEFENDANTS 

—Respondents. 

Civil Procedure Code (Act V of 1908), 0. XXI, rr. 51,, 
U0, 92 — Execution of decree — Sale confirmed — Suit to 
set aside sale, maintainability of—Fraud, proof of— 
Property sold at low price—Presumption—Notice of 

sale. 

The fact that the property put up to sale at au 
auction in execution of a decree has fetched a price 
smaller than its value does not raise a presumption of 
fraud. 

Where an auction-sale has been confirmed a suit 
cannot be maintained by the judgment-debtor to set 
aside the sale on account of fraud. 

No notice other than the publication of the sale pro¬ 
clamation in the manner provided for by r. 54 of (). 
XXI of the C. P. C. is required by law to be given of 
an intended auction-sale. 

Second appeal from an order of the Sub¬ 
ordinate Judge, Unao, dated the 29th Feb¬ 
ruary 1924, confirming that of the Munsii, 
Safipur, District Unao, dated tiie 30th 
October 1923. 

Mr. A. P. Nigam, for the Appellants. 

Mr. A. P. Sen, for the Respondents. 
JUDGMENT. —This second civil appe il 
arises out of a suit to set aside a sale 
held in execution of a decree passed 
against the plaintiffs on the ground of fraud.. 
Idle fraud alleged in the plaint is that t.e 
defendants after getting plaintiff’s sbm- 
proclaimed for sale fraudulently and cf - 
ningly tried to stop purchasers from c *m -.g 
on the date fixed for sale. No attempt has 
been made to support this allegation T'.iq 
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fact that the property may have fetched a 
smaller price than that, it was worth raised 
no presumption of fraud. 11 is alleged that 
the plaintiffs did not get notice of the sale. 
Apart from the fact that no notice other 
than the publication of the sale proclama¬ 
tion in the manner provided for by O. XXI, 
r. 54 is required by law it is proved that this 
allegation of the plaintiffs is false as he lias 
actually signed the sale proclamation certi¬ 
ficate. Apart from the merits of the case 
both the lower Courts have pointed out that 
under O. XXI, r. 02 no suit for setting aside 
the sale would lie inasmuch as the Court 
had made an order confirming the sale. 

The appeal is, therefore, dismissed with 
costs. 

The certificate that the grounds for 
second civil appeal were good have been 
signed by Puttoo Lai Pleader. He has not 
appeared to support the appeal and it would 
appear to me that the certificate is a false 
one and that any Pleader of this Court 
should have known that the grounds were 
not good. 

z. K. Appeal dismissed. 
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JUDGMENT. — We think that this 

appeal is not competent as the order was 
made by the District Judge, not in the 
winding-up of the Companj r , but on the 
application of the Company itself. There 
are two classes of orders which can be made 
under s. 153 of the Indian Companies Act, 
the first, while the Company is in existence, 
which can be made on an application either 
by the Company or by a creditor or by a 
member of the Company, the second after 
a winding-up order has been made, which 
can be made on an application by the liqui¬ 
dator. It is only if the order is made in 
the course of the liquidation by the Court 
that an appeal lies under s. 202 of the Act. 
As this order was made on an application 
by the Company, which is not in the course 
of being wound-up, there is no provision 
in the Act which provides for such an order 
being appealable. The appeal, therefore, 
must be dismissed with costs in favour of 
respondent No. 1. 

55 • K - Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 360 of 1921. 

February 17, 1925. 

Present:-- Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Covajee 
The VIRAMGAM SPINNING 
MANUFACTURING COMPANY, 
Limited—Appellant 
versus 

The INDUSTRIAL BANK of 
WESTERN INDIA, Limited—Respondent 

Companies Act (VII of 10IS), ss. 153 , 202 Scheme, 
of reconstruct ion Order made on application of Com 
pany — Appeal, whether lies. 

It is only when an order is made under s. 153 of the 
Companies Act in the course of a liquidation bv the 

ooo’ f a * n a fP eal ties against the order undei 
s. 20- of the Act. An order made under s. 153 on the 
application of the Company itself which is not in the 
course of being wound up is not appealable. 

. ir . st: a PP ea l agaiust the decision of the 
District Judge, Ahmedabad, in Miscel¬ 
laneous Appeal No. 134 of 1924. 

Mr. Binning (with him Mr. Ratanhd Ran- 
chhodas), for the Appellant. 

Mr. G N. Tliakur (with him Mr. il/. K. 
Thakore), for Respondent No. 1. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 42 op 1924. 

May 27, 1925. 

Present: —Mr. Simpson, A. J. C., and 
Mr. Gokaran Nath Misra, A. J. C. 

Bibi JAI KISHORI— Plaintiff— 

Appellant 

versus 

Naieab A LI AHMAD KHAN alias 
SHAHENSHAH BAHADUR 

and oi heps—Defendants—Respondents. 

Minor - Deed executed by minor representing himself 
to be major-Burden of proof Muhammadan Law— 
Shin law Aye of puberty, u hat is— Marriage con- 
traded by father — Option of puberty — Appeal— Oral 
evidence, estimate of Trial Court, opinion of, value 
of—Age—Statement by woman as to her age, value 
Of. 

M lien a deed is executed by a person who alleges 
inmself to be a major at the time of execution, a heavy 
nirden rests upon him, or his representatives, when 
they set up the defence of minority. It is not enough 
that they leave the matter in doubt. They must 
satisfy the Court beyond reasonable doubt that the 
minority is a fact. [p. 109, col. 2.J 

ndcr the Shia Law nine is regarded as the age of 
puberty for a female, but there is no authority for 
regarding nine as the age of discretion and a girl of 
nine would never be allowed to contract herself in 
marriage. I nder the Muhammadan Law there is no 
option of puberty when a girl is contracted in marri- 
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age by her father anymore than when she contracts 
herself, [p. 112, cols. 1 & 2.] 

Where a Trial Court records its opinion, from ob¬ 
servation of a witness in Court, as to the credibility or 
otherwise of the witness, the Appellate Court would 
attach great weight to such opinion. TP- H2, col. 2.] 

It is not to be expected that a lady would be 
absolutely accurate in stating her age, whether in 
conversation or in a formal document. Very few 
ladies really know their own ages accurately and they 
have n natural desire to wish to be thought younger 
than they are. [p. 113, col. 1.] 

Appeal from a decree of the Subordinate 

Judge, Mohanlalganj, Lucknow, dated the 

30tli April 1924. 

Messrs. Niamot Ullah and M.L. Tcwavi , 
for the Appellant. 

Messrs. Gliulam Hasnain Naqavi, M. 
Wasim for Messrs. A. P. Sen , Ii. K. Ghosh , 
G. D. Kharc , Abid Husain , Haider Husain , 
and Salig Ram , for the Respondents. 

JUDGMENT.— This is a first appeal. 
The plaintiff, Bibi Jai Kishori, is the 
appellant. The suit is one to recover 
Rs. 32,632-7-9, principal and interest 
on the basis of a simple mortgage-deed 
for Rs. 7,000, dated 13th April 1908, re¬ 
payable in five years with compound 
interest at 14 annas per cent. per 
month, with half-yearly rests. The 
mortgagors were two brothers Baqar Ali 
Khan and Ali Ahmad Khan. Their father, 
now deceased, was Kasim Ali Khan, and 
their mother, now deceased, was Musam - 
mat Rais-un-nisa. There was a daughter 
younger than these two, named Askari 
Begam. She is defendant No. 5. And there 
was a fourth child, the youngest, Jafar 
Ali Khan, Baqar Ali Khan is dead. The first 
defendant is Ali Ahmad Khan, one of the 
mortgagors but he has sold the whole of 
his interest to defendant No. 6 on 19th 
December 1921 for Rs. 25,000. Defendants 
Nos. 2 to 4 are the heirs of Baqar Ali Khan. 
Defendant No. 5 has pleaded that the pro¬ 
perty in her possession was not included in 
the mortgage-deed and that she is a bona fide 
purchaser for value from an ostensible 
owner. Defendant No. 7 Amjad Ali Khan 
is a brother of Kasim Ali Khan and 
is thus an uncle of the mortgagors, lie 
sets up .a title paramount to the mort¬ 
gage. 

The main defence raised in the suit was 
that the mortgagors were minors at the 
time when the deed was executed, and that 
the contract is accordingly void. This 
contention was upheld in the Court of Trial. 
For the plaintiff it was urged that even if 
the mortgagors were in fact minors, they 


109 

fraudulently represented themselves to be 
majors, and were estopped from raising the 
plea of minority now. The learned Sub¬ 
ordinate Judge held that, although there 
was fraud, the minors themselves were 
not parties to the fraud, which was the act 
of their father, and that, therefore, there was 
no estoppel. 

We do not propose to decide the question 
of law. We find that the defence has fail¬ 
ed to prove that the mortgagors were in 
fact minors at the date of the mortgage. 
There is no doubt a considerable mass of 
evidence tending to show minority, but 
when it is analysed there is nothing which 
appears to be really trustworthy, while 
there are certain facts which go to show 
that it is actually false. When a deed is 
executed by a person who alleges himself 
to be a major at the time of execution, a 
heavy burden rests upon him, or his repre¬ 
sentatives, when they set up the defence 
of minority. It is not enough that they 
leave the matter in doubt. ' They must 
satisfy the Court beyond reasonable doubt 
that the minorit}' is a fact [See Raja of 
Deo v. Abdullah (1).J 

The evidence for minority is as follows:—• 

Defendants’ Ex. A-l is an application 
put in by Kasim Ali Khan to be appointed 
guardian of the person and property of 
his four children.* In the application the 
exact dates of brith of all four were given 
as follows: — 

Nawab Mohammad Baqar Ali Khan, bom 
11th February 1891. 

Nawab Ali Ahmad Khan, born 19th De¬ 
cember 1892. 

Nawab Askari Begam, born 28th March 
1894. 

Nawab Jafar Ali Khan, born 15th Decem¬ 
ber 1895. 

If these dates are correct then Baqar 
Ali Khan would not reach his majority 
till 11th February 1912, and, of course, 
he would be a minor on 13th April 1908, 
when the deed was executed. These dates 
rest primarily on the statement of the father 
Kasim Ali Khan, who put this application 
in, and the first argument against the cor¬ 
rectness of the dates is the fact that Kasim 
Ali Khan was a tricky man, whose deal¬ 
ings with his property were tortuous. It 
is admitted that he made many mis-state- 

(1) 13 Ind. Cas. 770; 45 C. 003 at p. 317; 35 M. L. J. 
16; Hi A. L. J. 576; 5 P. L. W. 83; (1318) M. \\ T . N. 41G: 
22 0. W. N. 831; 8 L. W. 163; 24 M. L. T. 62; 28 C L 
J. 132; 20 Bom. L. U. 851; 45 I. A. 37 (P. C.). 
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meats. Indeed, the history of the transac¬ 
tions relating to the property can only he 
explained on a theory of repeated frauds on 
the part of Kasim Ali Khan. 

The property mortgaged consists of the 
shares of Baqar Ali Khan and Ali Ahmad 
Khan in the village of Jamwasi together 
with a house in Lucknow. This property 
was inherited by Kasim Ali Khan from his 
mother Amir Ali Mahal, who was one of the 
widows of the last King of Oudh. He trans¬ 
ferred it to his wife by means of two deeds 
of gift, dated Oth February 1892, by which 
he conveyed the entire village of Jamwasi, 
and 10th August 1899, by which he con¬ 
veyed the house property in Lucknow. The 
consideration for the first conveyance is set 
out as being three receipts for Rs. 10,000, 
Rs. 4,000 and Rs. 3,000. It is unlikely that 
this money was actually paid. A wife is 
not likely to begin by advancing these 
sums to her husband, without any sort 
of security, and then suddenly to obtain 
in exchange a much more valuable property. 
Probably Kasim Ali Khan’s intention was 
to retain control of the property while he 
transferred the legal title to his wife, in 

order to defeat actual or possible creditors. 

This view is borne out, as we shall see, 
by a statement in the application for guar¬ 
dianship. On 21st June 1902 Musammat 
Rais-un-nisa executed ^ deed of gift of the 
village Jamwasi and of the house in suit to 
her four children, in proportion to the 
shares which they would have inherited 
under the Muhammadan Law. She exempt¬ 
ed certain sir plots. The consideration 
was represented as being certain jewels 
presented by the children to their mother. 
This conveyance in also suspicious. We 
know that Musammat Rais-un-nisa had 
become liable to pay up a certain decree, 
and it is probable that, the conveyance was 
made in order to defeat the decree-holder. 
The legal title having passed to the chidren, 
it became necessary for Kasim Ali Khan 
to obtain a certificate of guardianship 
in order to keep the control of the 
property in his own hands. It has been 
argued that he need not have done so, 
because as a father he would have been the 
natural guardian of the property of his 
children, but we find in the application it¬ 
self the following paragraph (k) printed at 
page 8, part III:— 

That the father transferred the property 
to the minors subject to a prior charge 
which he wishes to pay off by the sale of a 
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portion of the said property, but since no 
one would purchase from the minors with¬ 
out. the sanction of the Court, this applica¬ 
tion is made for the declaration of the 
guardian and sanction to sell a portion of 
the said property.” 

The statement that the father transferred 
the property is not true. It was the mother 
who made this transfer. The statement of 
the prior charge is probably not true either. 

e do not know of any such prior charge. 
The statement that the object of the ap¬ 
plication was to induce somebody to buy 
the property is probably true. But in face 
of the previous transactions it is impossible 
to attach much weight to the statements 
made by Kasim Ali Khan. If, as we are 
inclined to believe, Baqar Ali Khan was 
approaching his majority at the time this 
application was made, there were reasons 
which may have operated on the mind of 
Kasim Ali Khan, to understate the age of 
his children. The first was that, if lie still 
regarded the property as his own, and in¬ 
tended to retain control of it, then the youn¬ 
ger he made out his children, the longer 
his authority would last. The other is that 
if Baqar Ali Khan was represented in the 
application to be very nearly a major, it 
was quite probable that the learned District 
Judge would send for Baqar Ali Khan in 
order to hear whether he had any objection 
to the grant of a certificate which would 
have the effect of postponing his majority 
by three years. If Baqar Ali Khan was a 
child ol twelve arid the other three children 
were younger, this course would not be 
taken. ^ I his is our answer to the argument 
that Kasim Ali Khan could have had no 
motive for understating the age of his child¬ 
ren at the time when he made the applica¬ 
tion. 

J he next document sheds some light on 
the methods pursued by this family in 
dealing with their property. It is printed 
in the Appendix. Parties are agreed to let 
it stand as part of the record. It will be re¬ 
membered that when Musammat Rais-un- 
nisa gifted the village of Jamwasi to her 
children she exempted certain sir plots. 
She now proceeds to sell these plots for 
Rs. 2,000 to Dildar Ali. This Dildar Ali 
was her own karinda and he in his turn 
transferred these plots to Baqar Ali and 
Ali Ahmad for Rs. 4,000. This sale-deed 
bears the same date as the mortgage-deed 
in suit, and it was executed in order to 
furnish the mortgagors with a title to th e 
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sir plots. Nevertheless, two years later on 
9th April, 1910 Musammat Rais-un-nisa 
sells the same sir plots over again to her 
husband’s brother Amjad Ali Khan. In 
the meantime certain things had happened. 
The si?* lands had been attached in execu¬ 
tion of a decree against Rais-un-nisa. Also 
the Court of Wards had taken over the 
estate of the minors. The Court of ai ds set 
up the two conveyances by which the pro¬ 
perty passed from Rais-un-nisa first to Dildar 
Ali and then to the minors and the Sub¬ 
ordinate Judge had dismissed the objec¬ 
tions of the Court of Wards, holding that 
the position of the objector was not bona 

fide . . 

Similar to this is another transaction. It 

is plaintiff’s Ex. No. 2, printed at page (>8, 
part III. This is a mortgage of the house 

in suit executed by Rais-un-nisa in favour 
of one Bhagwan Das on 4th September 
1907. She ignores her transfer of the year 
1902 to her children, and asserts herself 
to be still the owner of the house. She pro¬ 
ceeds to mortgage it for Rs. 1,000 and it 
is significant that the mortgage-money is 
partly realised by the payment of a debt 
due by her husband Kasim Ali Khan. 

On 28th August 1908, Kasim All Khan 
resigned his guardianship on the ground 
that he intended to proceed to karbala on 
pilgrimage. His resignation was accepted 
on 7 th November 1908, and, on lfith 
November 1908, his wife Musammat Rais- 
un-nisa applied for guardianship. A cer¬ 
tificate was granted to her on 18th De¬ 
cember 1908. We are unable to attach 
any independent weight to the dates ot 
birth which were given in this application 
and certificate. It is in evidence that they 
were copied from the previous certificate, 
and it was natural that this should be 

done. „ . t 

On 12th May 1909 a notification appeared 

in the Gazette that the Court of Wards 
proposed taking over the property ot these 
minors. No doubt this action by the Court 
of Wards is evidence of the fact of minoiity, 
but it would be easy to attach too much 
weight to it. Enquiries on the subject of 
the children’s age would naturally be ad¬ 
dressed, in the first instance, to their parents. 
Kasim Ali Khan would produce the certifi¬ 
cate of guardianship of the year 190.3, and, 
unless the suspicions of the Court of W ards 
were in some way aroused, the father s 
statement backed by a certificate six years 
Qlder, would probably be reckoned sufficient. 


It is not in evidence who moved the Court 
of Wards, or why they took the estate over. 
It appears that they released it in a few 
months. There are also entries in the 
levenue papers. The earliest of these sets 
forth that under an order, dated 7th Decem¬ 
ber 1903, Baqar Ali Khan minor, under the 
guardianship of Kasim Ali Khan, becomes 
lambardar in place of Musammat Rais-un- 
nisa. This was natural after Rais-un-nisa’s 
conveyance to her children and the ap¬ 
pointment of Kasim Ali Khan as guardian. 
The khewat of the year when the document 
in suit was executed shows the mutation 
consequent on Dildar Ali’s conveyance to 
Baqar Ali and Ali Ahmad.. It shows them 
as minors under the guardianship of Kasim 
Ali Khan. This would have been of some 
importance if it had been in existence at 
the time the deed in suit was executed, 
for then it might be said that the mort¬ 
gagees ought to have consulted the revenue 
papers, where they would have known on en¬ 
quiry whether the mortgagors were majors 
orminors. But the order is dated 11th Decem¬ 
ber 1908, some time after the deed in suit. 
It will be remembered that Dildar Ali’s 
transfer was of the same date as the mort¬ 
gage, and could not, therefore, have been 
the basis of an earlier mutation of names. 
This revenue paper may afford some slight 
evidence of minority, but it affords^ stronger 
evidence of the crooked ways of Kasim Ali 
Khan. The revenue papers also furnish no 
independent evidence of minority. All these 
entries could have been procured by the 
use of the original certificate of guardian¬ 
ship, or with the second certificate in favour 
of Musammat Rais-un-nisa. 

From the shifting sand of the allegations 
and transactions of the parents, we turn 
with relief to a piece of solid evidence 
consisting of the endorsement made by the 
Sub-Registrar on the deed in suit at the 
time of registration. Both executants were 
present. The endorsement runs :— 

“Nawab Ali Ahmad Khan stated his age 
to be 21 years. In my opinion he is more 
than 18 years old and was found major in 
every way. ” 

Now according to the dates given in the 
application this young man was then 15 
years and 4 months. It appears to us im¬ 
possible that this should have been his real 
age. He himself asserted to the Sub-Re¬ 
gistrar that he was 21. The Sub-Registrar 
doubted whether he was so much, and not 
knowing of the Judge's certificate, he ad- 
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dressed his mind to the question whether 
he was 18 or over, and on this point 
lie felt no doubt, and he recorded that, in 
his opinion, he was more than 18 years 
old. That the Sub-Registrar should have 
formed such an opinion if the real age is 
15 years and 4 months is impossible. On 
the strength of this evidence, therefore, we 
must reject the exact date given in the 
application for guardianship with regard 
to All Ahmad and once we have done this 
the evidence on which the defendants rely 
falls to pieces like a house of cards, for if Ali 
Ahmad was in tact three or four years older 
than his father represented him to be, then 
Baqar Ali Khan is older still, and the age 
of the daughter Askari Begam, who is 
represented as two years younger than Ali 
Ahmad, comes to agree very well with her 
father-in-law’s evidence. 

Mohammad Jafar Husain Khan is a res¬ 
pectable witness. He is the father-in-law 
of Askari Begam, sister of the two mort¬ 
gagors. He has given the date of his 
son s marriage both as November 1905 and 
November 1903. It is, however, common 
giound of the parties that the true date is 
12th November 1903. If the dates in the 
cei tilicate of guardianship are correct 
Askari Begam was then nine and a half! 

I his is an unusually early age fora Muham- 
laadcin girl of good position to marry, but 
the matter does not stop there This 
witness says that Askari Begam contract¬ 
ed the marriage for herself, being of the 
age of discretion. The witness says that 

tokl at that time that she was 
15. He did not himself see her until she 
came to his house after marriage, but 
then she appeared to him to be about 

II oi 15 years of age, and about a 
year and a half after she gave birth to a 
child. Now this evidence appears to us 
particularly weighty, because it is evi¬ 
dence not merely of an opinion formed of the 
age, and perhaps dimly recollected after so 
many years; on the contrary it is evidence 
of a transaction which could not have taken 
place if the child had been only nine years 
old. No doubt there is authority* for the 
proposition that Shia Law regards nine as 
the age oi puberty, but there is no author¬ 
ity for saying that any one regards 
nme as the age of discretion, or that 
a girl of nine would ever be allowed to 
contiact hereself m marriage. It has been 
suggested that the child might contract 
heiself in marriage in order to get rid of 
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the option of puberty. But this is not so. 
.1 here is no option of puberty when a girl 
is conti acted in marriage by her father 
anj moie than when she contracts herself 
There is no reason why this form should be 
adopted if the child was really only nine 
Moreover, this witness has no motive to 
mis-state the facts. His daughter-in-law 
still possesses some interest in the property 
which she stands to lose if the plaintiff 
succeeds. The Court that heard the witness 
did not disbelieve him, but in face of other 
evidence, which appeared to it more weighty 
that it does to us, the Court attempted to re¬ 
concile his evidence with that of the defend¬ 
ants, by vague suggestions, which it is 
unnecessary to discuss here. 

Against this oral evidence of the plaintiff, 

there are several defence witnesses, but the 
Court of Trial did not attach much weight 
to any of them, except to D. W. No. 3, Abbas 
Muza, who is the father-in-law of Baqar Ali 
Khan. The marriage took place on 10th 
September 1907. This witness gives evi¬ 
dence that on that date Baqar Ali Khan 
was 16 / years old. His own daughter he 
says was 18 years and one month old at 
that time. The witness was prepared to 
accept so much disparity of age, but he 
wished to see the boy in order to satisfy 
himself that the disparity was not "reater 
Accordingly he says he did see the boy and 
that Kasim Ali Khan showed him the cer¬ 
tificate of guardianship, which, however the 
witness could not read, and he was satis- 
hed. u e should not have been disposed 
to attach great weight to the evidence of 
this witness because he is highly interested. 
He is acting on behalf of defendants Nos. 2 
3 and 4. But the Court of Trial has recorded 
its opinion from observation of the witness 
in Court, that he is a truthful witness, and 
ve are always disposed to attach great 
weight on such a point to the Court that 

' V1 ‘, neSS - ■ , But ' il is to be noted 
that the Court considered that the witness’s 

knowledge was based on a statement bv 

mv/T, i l 1 ‘ Khan That is . the Court 
attributed no particular weight to the wit- 

ness s own observation of the boy. A state¬ 
ment by Ivasnn Ali Khan appears to us to 
carry no weight at all. If he nad given wrong 
ages in his application for guardianship, 
ne might find it necessary to stick to the 
same statement in other transactions. Again, 

1 PP > ln & the same test to this witness which 
wc applied to Mohammad Jafar Husain 
Khan, we tind that though the allegation i§ 
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in favour of the defendants, the transaction 
is in favour of the plaintiff.^ The mariiage 
did take place. Baqar Ali Khan was belie\- 
ed to be old enough for the bride. It 
did not concern anyone how much oldei 
than sixteen the boy might be. As the 
witness said in cross-examination that 

if Baqar Ali Klian had been 21 that 
would have been no objection to the 

marriage. , . 

We are not impressed by the argument 

based upon the two deeds in which Musam- 
mcit Rais-un-nisa described herself to be 
2d in the year 1902, and 33 in the year 
1907. It is not to be expected that a lady 
would be absolutely accurate in stating 
her age, whether in conversation or in a 
formal document. Very few ladies rea \ 
know their own ages accurately and they 
have a natural desire to wish to he thought 
younger than they are. We cannot accept 
a recital bv Musammat Rais-un-nisa m a 
deed as establishing the tact other own 
age on so strong a foundation as to suppoi 
an inference with regard to the m i non y o 

^dve^have"given our careful attention to 
all the evidence, which weighed with the 
Court of Trial, but we are not satisfied that 
the two executants were minors at the time 
of execution. On the contrary we thinK 
it is quite probable that they were majors. 
This finding of fact is sufficient to dispose 
of the appeal and it becomes unnecessary 
to consider the questions of law, which 
would arise if we were to find in tact that 

the executants were minors. 

We allow the appeal. The case must 
back to the Court of Trial for decision of the 
remaining issues. These relate to the de¬ 
fences set up,by defendants Nos. o, > an * 
The appellant will get costs of the appeal, 
but which of the defendants are to pay 
these costs will be decided by t he learned 
Subordinate Judge when he decides the le- 
maining issues. , . . 

As regards the cross-objections of lespon- 
dent No. 7 the issues that concern this 
respondent have not been decided. , 
therefore, return the ease without passin 0 
any order on these cross- object ions, it ie 
is dissatisfied with the new decree which 
the Subordinate Judge will pass he can ap¬ 
peal against it. . .. , 

CLlloictd, 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1518 of 1922. 

February 18, 1925. 

Present: —Justice Sir Ewart Greaves, 

Kt m and Mr. Justice Mukerji. 

BROJO NATH DAS CHAUDHURY 

and others—Plaintiffs—Appellants 

versus 

ABDUR RAHAMAN MIA and another— 

Defendants—Respondents. 

Bengal Tenancy Act (VIII of 18S5 ), s. V) Notice to 

quit—Unambiguous notice. 

Under s. 49, Bengal Tenancy Act, the notice to quit 
a tenancy must be a reasonable notice bavin# legald 
to the nature of the tenancy and the date of the expiry 

of the agricultural year as prescribed therein 1 he 
notice must be read as a whole, [p li t, cols. 1 A 2.1 
The agricultural year of a tenancy ended with the 
month of Chaitra. A notice to quit called upon the 
tenant to vacate within 30th Chaitra and to sever all 

connection with the land from the 1st Baisakh. I ho 

month of Chaitra, however, had 31 days in that y'ar : 

Held, that the notice to quit, read as a whole, was 
a clear and unambiguous notice, notwithstanding the 
error as to the last date of the agricultural year. 

[p. 114, col. 1.] , , ri1 0 , .. 

Appeal against the decree of the Subordi¬ 
nate Judge, Second Court, Sylliet, dated 
the 30th of March 1922, affirming that of 
the Munsif, Fourth Court at Habiganj, 
dated the 22nd of July 1921. 

Babu Gopal Chandra Das , for the Appel¬ 
lants. _ . , „ 

Babu Birendra Kumar Dey , for the Re¬ 
spondents. 

JUDGMENT. 

Greaves, J.—This is an appeal by the 
plaintiffs against a decision of the Second 
Subordinate Judge of Sylliet dated the 
30th of March 1922 confirming a decision of 
the Munsif. The plaintiffs sued to eject 
the defendants from their homestead and 
certain agricultural land. The defendants 
had no occupany rights but held under 
a lease for one year commencing in 1314. 
After the expiration of one year the defend¬ 
ants held over under the terms of the 
tenancy until the year 1322. In the year 
1322 the notice dated 14th Aswin 1322 was 
prepared by the plaintiffs and served on the 
defendants on the 17111 of October. The 
defence taken by the defendants was that 
they were occupancy raiyats , that no notice 
was served and that if it was served it was 
invalid. Both the Courts have found that 
the defendants had no occupancy rights and 
that the notice was served but the First 
Court held that the notice was insufficient 
and also that the nazarana of Rs. 100 which 
had been paid by the defendants to tliQ 


8 
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plaintiffs must be returned as a condition 
of ejecting them. The Second Court held 
that no refund of nazarana was necessary 
but held that the notice was not sufficient 
agreeing with the Munsif on this point, 
lienee this appeal. The notice is addressed 
to the tenants. It states the land and the 
boundaries of the land occupied by them 
and that the defendants had been cultivat¬ 
es the land under the plaintiffs, that the 
defendants had no occupancy rights and 
were tenants-at-will liable to be ejected and 
that they had no right to cultivate the 
land against the plaintiffs’ will. The notice 
fuither states that as the defendants had 
been mischievous and hostile to the plaint- 
lffs it was necessary to bring the land into 
plaintiffs kltas possession and that the 

defendants were so informed by the notice 

within dOth Chait next to appear before their 

landlords or their agents and duly submit 

is tufa, failing which proceedings would be 
taken against them and the defendants 
would have no connection with the above 
land from 1st Baisak 1323 B. S . Whether 
six months notice is necessary or merely a 
reasonable notice is necessary, in my opinion 
he notice . in question complies with all 
these requisites. The Courts below ap¬ 
parently \Vere influenced by the fact that 
the notice refers to the 30th Chait and that 
in the year 1322 Chait had 31 days and that, 
tlieiefoie, the notice did not expire with 

th ° t ? n ® nc y- But we think that 
both the Courts below failed to take into 

account the effect of the concluding words 
of the notice, namely, that the defendants 
! a ; connection with the land from 
the 1st Baisak 1923. We think that you 

if U v ,n le ,ln the I ! 0tice as a whole and 
if you do so it was a clear or un¬ 
equivocal notice to quit and exnirinl 
on the 31st Chait, that is to say, the end o'?' 
the agricultural year. This, in mv opinion 
fulfils either the requirement of bein"- a 
reasonable notice or being a six months’ 

ftself ee i P feel S With i th f y f r of the tenancy 

itself. 1 feel some doubt, however, whether 

the slx months rule of English Law is 
applicable in this countrv. As has been 

IT ,? Ut J? Saruulta Gain v. Benode 

£***7 VoKdol ( 1 ) there is no necessity to 
impoit into the agricultural law of this 
ountry the six months’ notice required in 
the case of an annual tenancy i n England 

or as required here in the Presidency'/owns 
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airl a 'hough it is not necessary for the 
reasons which I have indicated to decide 
the point in tliis case, my own view is as 
tliat what is needed is a reasonable notice 
having regard to the nature of the tenancy 
and the date of the expiry of the agricul- 
tuial year as indicated in the provisions of 
s. 49 of the Bengal Tenancy Act. 

1 he appeal accordingly succeeds and 
the plaintiffs will be entitled to the decree 
for ejectment which they sought in the suit 
and to their costs in all Courts. 

Mukerji, J.— 1 agree. 

N - H - Appeal allowed. 


(1) 19 Ind. Cas. 557; 17 C. TV. N. 932. 


ALLAHABAD HIGH COURT. 

b irst Appeals from Order Nos. 25 and 26 

of 1925. 

May 8, 1925. 

Present :— Mr. Justice Lindsay and 
Mr. J ustice Kanhaiya Lai. 

ISM AR DA 1 r l PADH1 YA—Defendant— 

Appellant 

versus 

MAHESIl DATT UPADHIYA and another 

P I N TIFFS—liESPON DENIS. 

Agra Pre-emption Act {XI of 1 j 22), s. 12—U. P. 
Land Revenue Act {111 of WOl), s. Idl-Sale in favour 
of co-sharer m patti -Partition of patti before sale, 
y <.ui'j effect after sale, effect of—Vendee becoming co¬ 
s'tarer in patti by virtue of previous sale—Right of 
pi e-empt ion — Ptnority , determination of. 

I atti J in a village was partitioned and was divided 

PUttlS ' ° ne ° f lhe liew P attis bein g called 
Ahe partition was confirmed by the Collector 
on loth December 1922. On 27th April 1923 B sold 

SAT ?, IOper ft 111 pattl B to 1 and on lbth August 
G ® lb ° sold a certain property situated in patti U 

hromri/r wil ° was a co-sharer with IS and G in patti B 

S wi1h U /! l ? ^re-empt the sales. 1 was a co- 

but \vi n Jj UIU u m V<Pti 'J before the partition 

.. A.,, ? • a co-sharer with them in patti Is. 1 was 

a nearer heir of Is and G than M : 

on thAi A l , hat tll , e P ar btion which was confirmed 
orov^AA 11 V ec ®“ fa er>923 did not by virtue of the 
t ike eth V,, A3 , A °* tbe b • P baud Revenue Act 
.2i nAf 1 le Ast July 1!, “ 3 I IP- Ai5 > c ols. 1 * 2.J 
first Consct inently on 27th April lt#23 when the 

enn,i^UH VaS ^ ade by* in favour of 1,M the pre- 
than I better right to take the property sold 

co-sh irpr inasmuch as at that time both parties were 

(■u ,u ?y p '“ n J • IP-‘15, «■ - J 

sharer in ii x irtue of tho first sale / became a co- 
♦i on * . tbe neu ” patti JtJ on the date when the parti- 

th«* ? iiect and lba t consequently by the date of 
acmm- sale » that ^ the It tn August liC'3, he had 
/ ‘ l ^ d uu e 4ual nght of pre-emption with M ; {ibid.J 
* i-°. tAl tbe aaks having taken place sub¬ 
sequent to luh February 1923, the date on which the 
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Agra Pre-emption Act came into force, the cases were 
governed by the provisions of that Act ; [ibid .j 

(5) that both the pre-emptor and the vendee being 
in the same class of pre-emptors, I who was a nearer 
heir of both the vendees than M had a preferent ial 
right to retain the property under sub-s. (3) of s. 12 of 
the Agra Pre-emption Act. [ibid.\ 

First appeals from an order of the Sub¬ 
ordinate Judge, Basti, dated the 8th Novem¬ 
ber 1924. 

Mr. Harnandan Prasad. , for the Appel¬ 
lant. 

JUDGMENT.— The following pedigree 
will explain the position of the parties : — 

JAGANNATH 

I 

{ i ! i 'i 

Ishwar Dat. Shyama Sada Nand Rama 

Nand I Nand 

| Brij Mohan I 

Mahesh Ganesli 

Dat. I>at. 

The principal defendant in the two suits 
out of which these appeals have arisen is 
Ishwar Dat, whose name appears in the 
pedigree above. Two sale-deeds were exe¬ 
cuted in his favour, one on the 27tli April 
1923 by Brijmohan and the second on the 
10th of August 1923 by Ganesli Dat. 

It appears that previous to certain parti¬ 
tion proceedings, which are about to be 
mentioned, all these parties were co-sharers 
in a patti of Monza Latwapur called patti 
Jagannath. 

A partition was begun and by the 15th 
December 1922 the partition was confirmed 
by the Collector. Under s. 131 of the Land 
Revenue Act that partition could not take 
effect till the 1st July 1923. 

Under the arrangement which was made 
by these partition proceedings, Patti Jagan¬ 
nath was divided, and one of the new pattis 
erected was patti baqimanda. In this patti 
baqimanda , the pre-emptor in both suits, 
namely, Mahesh Dat Upadhiya, is a co-sharer 
with each of the vendors. It is admitted 
that Ishwar Dat, the purchaser, is not a 
co-sharer in patti baqimavda from the date 
on which the partition takes effect. 

The Court of first instance dismissed 
both these suits for pre-emption, being of 
opinion that the partition could not take 
effect in law up till the 1st of July 1923, 
regard being had to the provisions of 
s. 131 of the Land Revenue Act. The Munsif 
held that although the partition proceedings 
had been brought to an end by the Col¬ 
lector’s order of confirmation passed on the 
15th of December, 1922, yet for the pur¬ 
poses of pre-emption, the previous rela- 
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tions between the parties were still in 
existence and did not determine until the 
partition became effective. 

We have no doubt whatever that the view 
taken by the Munsif is correct and we 
disagree with the judgment of the Court 
below in the contrary sense. 

We have then to consider what was the 
situation on the 27th of April 1923 when 
the first of these two sales was made by 
Brijmohan in favour of Ishwar Dat. Having 
regard to the state of things which exist¬ 
ed before the partition became effective, 
the plaintiff-pre-emptor had no better right 
to take this property than the vendee had, 
because at that time both parties were co- 
sliarers in the Patti Jagannath. 

Then, as rightly held by the First Court, 

if we come to the conclusion that the suit 
of the plaintiff must fail with regard to the 
first of these two sales, it must necessari¬ 
ly fail with regard to the second, because 
by virtue of the first sale the vendee Ishwar 
Dat, by the time of the second sale, i.e., the 
10th August, 1923, had become a co-sharer 
in the new patti patti baqimanda. 

As regards both the sales then the posi - 
tionis this that both the pre-emptor and 
the vendee Ishwar Dat are in the same cate¬ 
gory of pre-emptors. None of the Courts 
below seems to have appreciated the fact 
that both these cases are governed by the 
Agra Pre-emption x\ct (XI of 1922), both 
the sales having taken place subsequent 
to the commencement of the Act, the date 
of which was the 17th February, 1923. 

Both the pre-emptor and the vendee being 
in the same class of pre-emptors under 
the scheme provided by s. 12, in order to 
ascertain whether there is any preference be¬ 
tween them we have to refer to the provisions 
of sub-s. (3) of s. 12. There a preference 
is given to the person who is the nearest 
heir of the vendor. If we look at the 
pedigree, which is set out at the head of this 
judgment, the rights of the cases are with 
the vendee, Ishwar Dat, for he is a nearer 
heir of both the vendors than is Mahesh Dat 
the pre-emptor. 

We hold, therefore, that in neither case 
is the plaintiff entitled to pre-empt and we, 
therefore, allow both these appeals, set aside 
the decrees of the Courts below, and direct 
that the plaintiffs’ claim be dismissed in all 
Courts with costs, including in this Court 
fees on the higher scale. 

z. k. Appeals allowed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2235 

of 1922. 

March 20, 1925. 

Present :—Justice Sir Ewart Greaves, Kt., 

and Mr. Justice Cuming. 

GOBINDA CHANDRA BASAK— 

Defendant No. 2— appellant 

versus 

PARS A NATH NAG BISWAS and others 

— D E FEN DA N TS— R US PON DENTS. 

Transfer of Property Act (IV of 18S2), s. 7Mort- 

r/'-.7' layment of mortyage-moncy by stranger, effect 
of—Su b roga t i o n. 

A stranger paying oil a mortgage-debt, even if not 
asked to do so by the mortgagor, is entitled to be 
subrogated to the rights of the mortgagee to the 
extent of the payment made by him, notwithstanding 
the provisions of s. 74 of tlie Transfer of Property Act. 
U»- B7, col. i.] 

dictwynd v. Allen, (1899) 1 Ch. 353; 08 L. J. Ch. 100; 
1'V ’ R• 80 L. T. 110 and Butler v. Rice, (1910) 

*" Ch. —77; 79 L. J. Ch. 052; 103 L. T. 94, relied on. 

Appeal against a decree of the Second 
Additional District Judge, Dacca, dated the 
(>th of June 1922, reversing that of the 
Subordinate Judge, Fifth Court, of that 
District, dated the 18th of January 1921. 

Messrs. Basalc and B. Krishna Kishore 
Basak t for the Appellant. 

Messrs. Mahenclra Nath Roy , Troilakho 
Nath Chose and Jatindra Mohon Ghose , 
for the Respondents. 

JUDGMENT. 

Greaves, J.—This is an appeal by 
the second defendant against a decision 
of the Additional District Judge of the 
Second Coui tof Dacca reversing the decision 
of the Subordinate Judge of the Fifth Court 
of the same place. The suit out of which the 
appeal arises was brought by the plain tills 
to recover money due on mortgage execut- 
cu by defendant Xo. 1 in favour of the 
plaintiffs on the 31st January 1914 Two 
properties belonging to defendant No 1 
Avere comprised in the mortgage but we 
are only concerned for the purposes of this 
appeal with propeity No. 1 because no 
question arises with regard to the charge 
in respect of property No. 2. On the 25?h 
ol January 1912 the first defendant mort¬ 
gaged property No. 1 to defendant No. 3 
to secure an advance of Rs. 1,000. Sub¬ 
sequent to this sometime in the year 191 *> 
a money-decree was obtained against de- 
1 end ant No. 1 and in execution of the decree 
the right of defendant No. 1 was put up 
ior sale. This right of course at this time 
was an equity of redemption in the pro¬ 
perty subject to the mortgage created in 
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favour of defendant No. 3. At the execution- 
sale the equity oi redemption in property 
No. 1 was bought, by defendant No. 2 on 
the 10th May 1913 fora sum of Rs. 30. 
We are told that the value of the property 
free from mortgage amounted to Rs. 4,000or 
Rs. 5,000. Anyhow Rs. 30 was an inadequate 
price if the property was free from encum¬ 
brance. The sale was continued on the 
11th June 1913 and from this time forward 
defendant No. 1 had no interest in the 
property No. 1. Nevertheless on the 31st 
January 1914, he purported to mortgage 
both properties Nos. 1 and 2 to the plaintiffs 
to secure a sum of Rs. 2,000. Rupees 7G0 
were paid at the time of the execution 
of the mortgage to defendant No. 1 and 
the balance of Rs. 1,240 was left in the 
hands of the plaintiffs. Subsequently this 
money was withdrawn and as the lower 
Appellate Court has found was taken 
to defendant No. 3 by defendant No. 1 
accompanied by an officer of the plain¬ 
tiffs and the money was applied in 
reduciug the sum due on the original 
mortgage in favour of defendant No. 3. 
The whole of the charge was paid off with 
the exception of sum of Rs. GO and on 
the 12th March 1917 in consideration of a 
sum of Rs. ^ 87 paid by the plaintiffs to 
defendant No. 3 a kabala was executed by 
defendant No. 3 in favour of the plaintiffs. 
Thereby defendant No. 3 purported to sell 
to the plaintiffs his interest in the original 
mortgage-bond of the 25th January 1912 
foi a consideration of Rs. 87. Under these 
circumstances the suit was brought by the 
plaintiffs to recover the money which they 
had paid to defendant No. i and which 
had been applied pro tanto in the reduction 
of the mortgage-debt to defendant No. 3. 

Now the argument urged before us is that 


-- Property 

Act have no application and that according- 

ly the plaintiffs being strangers are not 
entitled to be subrogated to the rights of 
defendant No. 3 by virtue of his mortgage 
in lespect of his property otherwise than in 
lespect of the sum of Rs. 87 which had 
been paid by the plaintiffs on the 12th 
March 1917 and in respect of which the 
kobala of that date had been executed and 
that is the real point which arises for our 
decision in this appeal, namely, whether 
n stranger, notwithstanding the provisions 
or s. 74 of the Transfer of Property Act 
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under the circumstances which I have in¬ 
dicated is entitled to be subrogated to the 
rights of defendant No. 3 in respect of the 
mortgage-debt which was paid off by the 
money of the plaintiffs ond secondly assu¬ 
ming that this is so, whether or not there 
was anything in the kobala of the 12th 
March, 1917 which prevents this principle 
being carried into effect. Nobody disputes 
that if a person at the instance of somebody 
interested in the property, the mortgagor or 
some other person, discharges the mortgage- 
debt the person who pays the money is 
entitled to stand in the shoes of the mort¬ 
gagor to the extent of his mortgage for the 
amount of the debt that has been paid. It 
seems to me that the doctrine has been 
further extended so that a stranger who 
pays off the mortgage-debt even if not 
asked to do so by the mortgagor is entitled 
to the same rights, that is to say, in both 
the cases, which I have mentioned, the 
Court assumes that even though there has 
been no assignment of the debt it was the 
intention of the parties that the debt should 
be kept alive for the benefit of the person 
who has provided the money out of which 
the debt or a portion thereof was paid 
off. I have not been able to discover that 
there is any actual authority to this effect 
in any of the decisions which have been 
given either in this country or by the 
Judicial Committee. But there is no doubt 
that the two decisions to which I shall pre¬ 
sently refer, by the Chancery Division in 
England have extended the doctrine 
of subrogation to a stranger under certain 
circumstances. The first of those decisions 
is in the case of Chctwynd v. Allen ( 1). In that 
case Chetwynd who was a trustee for his 
wife of certain property and his wife join¬ 
ed in mortgaging this property to a man 
named Tyrell. Subsequently the husband, 
Mr. Chetwynd, approached a man named 
Mynors and asked him to make an advance 
to discharge Tyreil’s debt. Mynors 
accordingly advanced the money and 
this money was applied in part discharge 
ofTyrell’s debt and Chetwynd, the husband, 
without the consent of his wife purported 
to create a charge in Mynors’ favour in re¬ 
spect of the sum which Mynors had advanc¬ 
ed Clearly, lie had no authority to do so 
and there was no valid mortgage in favour 
of Mynors and Mynors had no interest in 
the property and was merely a stranger 

(1) (1 H'.H)) 1 Cl!. 353; OS L. J. Ch. 160: 47 W. R. 200; 
80 L. T. 110. 


although he had advanced money to be ap¬ 
plied in ilie liquidation of the mortgagee 
debt. But even so, Mr. Justice Romer, as 
he then was, decided that Mynors was en¬ 
titled to stand in the shoes of the original 
mortgagee Tyrell for the amount he had 
advanced. This clearly laid down tho 
principle that the doctrine of subroga¬ 
tion can be extended even in respect 
of a stranger who had no interest in tho 
mortgage property. That case was followed 
by Mr. Justice Warrington in the case of 
Butler v. Rice (2). In that case Mr. Rice 
was the owner of a certain property which 
was charged in favour of a Bank to secure 
a sum of £450. The husband of Mrs. Rico 
got Mr. Butler to advance a sum of money 
out of which the charge to the Bank was 
paid off. But Mrs. Rice refused subsequent¬ 
ly to execute a mortgage in favour of 
Butler and accordingly he sued. Butler, 
on these facts was a stranger and was not 
interested in the mortgage-property or in 
the equity of redemption. But notwith¬ 
standing that, Mr. Justice Warrington found 
that he was entitled to stand in the shoes 
of the Bank for the amount which he had 
advanced to pay off the charge to the Bank. 
This again is an authority for the proposi¬ 
tion which I have indicated with regard to 
the rights of a stranger who has paid money 
which has been applied in the liquidation 
of the mortgage-debt. Consequently, it 
seems to me that if you apply the principle 
of these cases to the facts of the case )e- 
fore us the plaintiffs are entitled to stand 
in the shoes of defendant No. 3 for the 
amount of their advance in so far as that 
amount has been paid in reducing the 
amount due on the mortgage. The only 
difficulty is whether one can infer from the 
kobala of the 12th March 1917 that any 
intention was negatived thereby to keep 
alive the mortgage in favour of the man 
whose money had been applied in reducing 
the mortgage-debt. Now the document 
is a very inartistic document. It first 
of all refers to the fact that defendant No. 3 
the mortgagee had received from certain 
realisations some sums on account of the 
mortgage. It does not refer to the fact that 
this sum had been provided by money of 
the plaintiffs and in consideration of a sum 
of Rs. 87-10, he purports to convey the 
interest of defendant No. 3 to the plaintiffs 
in the mortgage bond. We think that there 
is no doubt that if the document is read 
(2) (1910) 2 Ch. 277; 79 L. J. Ch. 052; 103 L. T. 94. 
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literally it was a conveyance of the interest 
at the elate of tire conveyance of defendant 
No. 3 in the mortgage-bond the only in¬ 
terest al that time, having regard to the 
previous payment, was to receive a sum of 
Rs. 87. But we think that vou must take 
the transaction as a whole and I do not 
think that this document, if it bears the 
narrower interpretation which I indicated, 
necessarily negatives the idea that it was 
the intention of the parties that the mort¬ 
gage should be kept alive for the benefit 
of the plaintiffs who had provided the 
money. 

Consequently, we think that the decision 
of tire District Judge was right and that 
the plaintiffs are entitled to the relief 
which he has given and this appeal accord¬ 
ingly fails and is dismissed with costs. 

Cuming', J. —I agree. 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 82 of 1922. 

July 13, 1923. 

Present :—Justice Sir P. C. Banerji, Kt., 
Acting Chief Justice, and Mr. Justice Ryves. 
SIDHARI RAM— Plaintiff —A ppellant 

VCVSll s 

Dr. GxVRGI DIN— Defendant— 

Respondent. 

Mortgage--Sale of mortgagee rights—Suit for redemp¬ 
tion — Vendee , ivhether can resist suit- Acknowledg¬ 
ment of subsisting mortgage-Limitation Act (IX of 
1908), s. 19. J 

In a suit for redemption of a grove it appeared that 
tlie original mortgagee had sold his mortgagee rights 
to the defendant. The sale-deed expressly recited 
that the mortgagee had been in possession for a 
long time and that it was the mortgagee rights which 
were being transferred : 

Held, <1) that the very fact of the mortgagee selling 
his rights was an express acknowledgment of the 
existence of a subsisting mortgage and of subsisting 
rights which he was competent to sell and the very 
fact of the defendant purchasing those rights was an 
acceptance on his behalf of an existing mortgage, a 
mortgage which was in force as a subsisting mort¬ 
gage at the date of the sale to him ; [p. Ill), col. 1.1 

(2) that, therefore, the defendant had no ground for 
resisting the redemption suit. [ibid.\ 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Gokal Prasad. 


Messrs. S. P. Sinha and U. S . Bajpcii , for 

the Appellant.. 

Mr. M. L. Agarwala , for the Respondent. 
JUDGMENT. —This appeal arises out 
of a suit for the redemption of a mortgage. 
The mortgage is said to have been made 
bv one Sahai in favour of Gava Prasad 
and in the plaint it was stated that the 
mortgage had been made some time in 
1870. Sahai’s son was Kunji and the plaint¬ 
iff claims to be the heir of Kunji. On the 
28th of March 1908, Gaya Prasad, his bro¬ 
ther and his son executed a sale-deed in 
favour of the defendant, Dr. Gargidin, of 
mortgagee rights in the grove now in dis¬ 
pute. In that sale-deed they stated that 
they were mortgagees of the grove of Kunji 
who was, as we have said above, the son 
of Sahai and they purported to sell their 
rights as mortgagees to the defendant Gargi¬ 
din for Rs. 125. They stated in the sale- 
deed that they were in possession as mort¬ 
gagees for a long time and that it was the 
mortgage under which they were in posses¬ 
sion which they were transferring to Gargi¬ 
din. The plaintiff in his plaint no doubt 
gave some particular of the mortgage, but 
in the fourth paragraph of his plaint he 
stated that the mortgage which he was 
seeking to redeem was the mortgage which 
the defendant Gargidin had purchased from 
Gaya Prasad in 1908, so that there can he 
no doubt that the mortgage which the 
plaintiff sought to redeem was the parti¬ 
cular mortgage the rights in which 
were sold to the defendant Gargidin by 
Gaya Prasad, his brother and his son. 
Gargidin denied the mortgage set up by 
the plaintiff and denied every one of the 
allegations of the plaintiff. He even denied 
that the plaintiff was the representative 
of Sahai, but it appears that he helped the 
plaintiff in getting his name entered in the 
revenve papers as the legal representative 
of Kunji, the son of Sahai. The Court of 
first instance decreed the claim hut that 
decree was set aside by the lower Appellate 
Court by a judgment which we cannot but 
regard as perverse. The learned Subordi¬ 
nate Judge who decided the case in the 
Appellate Court did not give due effect to 
the allegations in the plaint. He was 
under the impression that the plaintiff 
sought to redeem a particular mortgage and 
that it was not the very mortgage wh ch 
the defendant had purchased and he pro¬ 
ceeded to find whether the particular mort¬ 
gage which the plaintiff set up was establish- 
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ed. He, in our opinion, misconceived the 
nature of the plaint. The plaintiff by this 
suit sought to redeem the mortgage which 
the. defendant Gargidin had acquired by 
virtue of the sale-deed executed in his 
favour on the 28th March 1908, and for 
which he paid Rs. 125. That mortgage was 
set forth in the sale-deed and that mortgage 
was accepted by the defendant. Therefore, 
if the claim was not time-barred it was a 
claim which the defendant Gargidin had 
no ground for resisting. The very fact of 
Gaya Prasad selling his mortgagee rights 
was an express acknowledgment of the 
existence of a subsisting mortgage and of 
subsisting rights which he was competent 
to sell and the very fact of Gargidin pur¬ 
chasing those rights was an acceptance on 
his behalf of an existing mortgage, a mort¬ 
gage which was in force, as a subsisting 
mortgage on the date of the sale to him. 
He was not purchasing such property which 
was on the date of sale not in existence. 
Therefore, the very fact of the execution 
of the sale-deed by Gaya Prasad and the 
acceptance of a sale from him by Gargidin 
was an admission of a subsisting mortgage 
of the property now in dispute. This being 
the mortgage which the plaintiff sought to 
redeem the suit which was instituted by 
the plaintiff was clearly within time corn- 
put ing limitation from the date on which 
the subsisting mortgage was acknowledg¬ 
ed by the original mortgagee and by the 
purchaser from that mortgagee and was in 
substance accepted by the purchaser from 
that mortgagee, in this view the decision 
of the lower Appellate Court cannot be 
regarded as a decision that the mortgage 
sought to be redeemed had not been proved 
or did not exist. We think that we cannot 
regard the decision of the lower Appellate 
Court as a decision upon a question of 
fact and in view of the circumstances to 
which we have referred, the judgment of 
the learned J udge was clearly erroneous. 
We are unable to agree with the view of 
the learned Judge of this Court that the 
finding of the lower Appellate Court was 
finding of fact which was binding on him. 
In our opinion the suit was rightly decreed 
by the Court of first instance. 

We allow the appeal set aside the decree 
of this Court and of the lower Appellate 
Court and restore that of the Court of first 
instance with costs in all Courts. 

K. s. u. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 71 of 192-1. 

February 26, 1925. 

Present: —Mr. Baker, J. C. 

MOHAMMAD ABDUL SATTAR- 
P l a i n t i f f — Appellant 
versus 

KONDIBA and others—Defendants 

—Respondents. 

Costs—Mortgage suit— Execution admitted—Interest 
disputed — Pleader's fees, calculation of—Contract Act 
(/A of 1872), s. 7 — Interest , enhanced ratt of, from 
date of bond in case of default — Penalty—Waiver. 

For the purpose of calculation of Pleader’s fees as 
costs in a mortgage suit, the mere fact that the amount 
of interest claimed is alone disputed by the defendant 
does not make the suit undefended so as to disentitle 
the plaintiff from being awarded full Pleader’s fees, if 
the point is found in his favour and against the 
defendant, [p. 120, col. 1.] 

A retrospective stipulation for the payment of 
increased interest, under which the increased interest 
is to run from the date of the bond and not merely 
from the date of default is penal. Where, however, 
the. creditor waives the penal stipulation and claims 
increased interest only from the date of default, there 
is no reason why such increased interest should not he 
allowed. [i6i(/.j 

Appeal against a decree of the Bub- 
ordinate Judge, First Class, Bliandara, dated 
the 30th June 1924, in Civil Suit No. 4 of 
1924. 

Mr. D. W. Kathalc , for the Appellant. 

Mr. D. T. Manyalmiirti, for the Respond¬ 
ents. 

JUDGMENT. —The only points raised 
in this appeal are as to the Pleader’s fee 
and the rate of interest awarded bv the 
lower Court. 

The suit was for sale based on two mort¬ 
gage-bonds against defendants Xos. 1 and 
2, the mortgagers and defendant No. 3, 
a subsequent purchaser of part of the 
mortgaged property, Defendants Nos. 1 
and 2 were absent and the suit was ex parte. 
against them Defendant No. 3 admitted 
the execution, attestation and consideration 
of the mortgage deeds, but objected to the 
rate of interest and to interest being 
claimed from date of suit to date of decree. 

I am of opinion that the Court had to 
frame issues and hear arguments on this 
point, the suit cannot be considered to have 
been undefended within the meaning of Civil 
Circular No. II 4, VI. The fact that the 
sum disputed only represent about Rs. 120 
out of Rs. 6,411 makes no difference. The 
full Pleader's fee must, therefore, be calcu¬ 
lated. 

As regards interest, the interest in the 
bonds is 8 annas (6 per cent.) and in caso 
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of default 1 rupee (12 per cent ) from date 
of execution of the bonds, but the plaint¬ 
iff claims only interest from the date of 
default. It is contended that this is reason¬ 
able and should have been allowed. The 
lower Court held the stipulation penal. 

The respondents rely on the cases of 
Anand Rao Vinayak v. Ballcrishna Madhav 
(1) and Jagannath Praslxad v. Balichand (2) 
in which it was held that an agreement to 
pay a higher rate of interest with retrospec¬ 
tive effect is penal and cannot be enforced. 

Where the stipulation is retrospective 
and the increased interest runs from the 
date of the bond and not merely from the 
date of default, it is always to be consider¬ 
ed as a penalty. 

It is, therefore, clear that if the increas¬ 
ed interest had been claimed from the 
date of the bond it could not be enforced. 

The plaintiff, however, has waived this 
penal stipulation and has claimed only in¬ 
creased interest from the date of default 
and there appears to be no reason for not 
awarding this. 

The decree of the lower Court will be 
varied by awarding the plaintiff interest 
at 12 per cent, from the date of the default, 
and the full Pleaders fee will be allowed. 
The time fixed for payment has expired, 
but in accordance with the practice of this 
Court six months’ time will be granted 
from the date of this decree for payment. 

Costs of this appeal will be borne by res¬ 
pondents. 

G. It. D. 

z. k. Decree varied. 

(1) S C. P. L. R. 77- 

(2) l N. L. R. 187. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 770 of 1925. 

June 15, 1925. 

Present: —Mr. Justice Sulaiman. 

RAM RATAN and others—Plaintiffs— 

Appellants 

versus 

DURGA KOERI and others—Defendants 

— Respondents. 

Civil Procedure Code (ActV of W08), s. 11— Res 
judicata— Hindu Law—Taint family—Suit by manager 
— Decree, whether binding on members. 

A manager of a joint Hindu family represents the 
family and, therefore, all its members, as against a 
thiid party. "\\ hen he institutes a suit as manager in 
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the interest of the family against a stranger all th© 
members must be deemed to be represented in it 
through him. The result of the suit binds not only 
the manager but all the members of the family unless, 
of course, any fraud or collusion were established 
which would vitiate the decree. The mere ground 
that in the opinion of the minor sons their fathers did 
not look after the case sufficiently well, or that they 
were careless or negligent in the conduct of their case, 
would not be a good ground for ignoring the effect of 
tlie decree. The question of carelessness or negligence 
may arise in cases where a suit is instituted by a 
guardian on behalf of his ward and the question of a 
case being properly and fairly fought out may also 
arise when a limited owner like a Hindu widow is 
representing the estate for tlie time being. But these 
considerations cannot arise when the manager of a 
family, not as a mere reversioner, but as proprietor in 
whom the interest actually vests, institutes a suit and 
instead of impleading all the members of the family 
sues on their behalf as manager, [p. 120. col. 2; p 121, 
col. 1.] 

A decree obtained under such circumstances is 
binding not only on all the members of the family 
who are then alive but also on those .who are born 
subsequently. [p. 121, col. 1.] 

Second appeal against a decree of 1 lie 
Additional District Judge, Gorakhpur, dated 
the 21st of January 1925. 

Mr. Shiva Prasad Sinha , for the Appel¬ 
lants. 

JUDGMENT.— This is a plaintiffs’ 
appeal arising out of a suit for a declara¬ 
tion that the minor plaintiffs along with 
defendant No. 7 are occupancy tenants of 
the plots in dispute. The Courts below 
have dismissed the suit on the ground of 
res judicata. It appears that previous to 
the suit the fathers of the three plaintiffs 
instituted a suit in respect of the same pro¬ 
perty asking for the same declaration. That 
case was decided against them and their 
appeal was dismissed by the Appellate 
Court. The plaintiffs who are minors admit 
the existence of the previous judgment but 
in the plaint they stated that their fathers 
did not look after the previous case pro¬ 
perly and on this ground they sought to 
evade its binding nature. There was no 
suggestion of any fraud or collusion in the 
plaint nor was there any issue framed on 
that point. 

The lower Appellate Court has distinctly 
found that the previous suit was instituted 
by the former plaintiffs as managers of'their 
respective families . That finding is fatal to 
this appeal. In my opinion a manager of a 
joint Hindu family represents the family 
and, therefore, all its members, as against a 
third party. When he institutes a suit as 
manager in the interest of the family 
against a stranger all the members must be 
deemed to be represented in it through him. 
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The result of the suit binds not only the 
manager but all the members of the family 
unless of course any fraud or collusion wore 
established which would vitiate the decree. 
The mere ground that in the opinion of the 
minor sons their fathers did not look after 
the case sufficiently well, or that they were 
careless or negligent in the conduct of their 
case, would not be a good ground for ignor¬ 
ing the effect of the decree. The question 
of carelessness or negligence may arise in 
cases where a suit is instituted by a guardian 
on behalf of his ward and the question of a 
case being properly and fairly fought out 
may also arise when a limited owner like a 
Hindu widow is representing the estate for 
the time being. But these' considerations 
cannot arise when the manager of a family, 
not as a mere reversioner, but as proprietor 
in whom the interest actually vests, insti¬ 
tutes a suit and instead of impleading all 
the members of the family sues on their 
behalf as manager. In my opinion a decree 
obtained under such circumstances is bind¬ 
ing not only on all the members of the 
family who are then alive but also on those 
who are born subsequently. If this were 
not the law then the result would be that 
there would be no end to litigation. Every 
member of a Hindu family would be em¬ 
powered to institute a fresh suit on the 
allegation that the previous suit was not 
properly conducted by the then manager of 
the family, such a position would, in my opi¬ 
nion be intolerable. 

That a manager of a joint Hindu family 
can sue on behalf of all members is well- 
settled, vide the Full Bench case of Modem 
Lai v. Kishen Singh (1). The case of Bliup 
Kuar v. Balbir Sakai (2) is distinguishable 
because at the time when the brother had 
instituted the suit the younger brother was 
not born, and further in the presence of 
the father the elder brother could not be 
said to be the manager of the family. It is 
argued that by implication it was held in 
this last case that the suit bv one co¬ 
parcener for setting aside an alienation is 
not a representative suit on behalf of the 
other co-parceners. Jt is unnecessary for 
me to express any opinion on this point be¬ 
cause in a suit brought to contest an aliena¬ 
tion by a manager different consideration 
may arise inasmuch as the manager who 

(V) 15 Ind. Oas. 138; 1) A. L. J. 844; 34 A. 572. 

(2) 01 Ind. Cas. 885; 1!) A. L J. 978; 44 A. 190; (1922) 
A. I. R. (A.) 312. 


alone can represent the family is disquali¬ 
fied by his own act from challenging it. If, 
however, a suit be treated as a representative 
suit then the principle underlying the de¬ 
cision of the Full Bench in Kesko Prasad 
Singh v. Skeopargask Ojha (3) will apply. 

Tn my opinion, therefore, the decree in 
the former litigation binds the plaintiffs 
completely. 

Theappealis accordinglv dismissed under 
O. XLI, r. 11, C. P. U. 


z. k. Appeal dismissed . 

(3) 64 Ind. Cas. 248; 19 A. L. J. 749; 3 U. P. L. R. 
(A.) 117; 44 A. 19; (1922) A. I. R. (A.) 301. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decker No. 1575 

of 1922. 

April 28, 1925. 

Present: —Mr. Justice Cuming and 
Mr. Justice Pan ton. 

ABDUL RAHAMAN AIIA and others — 
Defendants—Appellants 

versus 

Srimati S A LIM A N N ESS A BIBI and 
another—Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1008), s. 00, 0. 
XXXIV, r. 1—Mortgage suit—Necessary parties— 
Co-mortgagee, whether must he joined — Non-joinder 
affecting decision on merits --Appeal -Decree, whether 
must be reversed. 

The heirs of a deceased co-mortgagee must he joined 
as parties to a mortgage suit. [p. 122, col. 1.] 

Where the merits of a case have been affected by the 
non-joinder of a necessary party, the provisions of 
s. 99 of the C. P. C., can have no application, [ibid.] 

Appeal against a decree of the Subordi¬ 
nate Judge, Second Court, Tippera, dated 
the 31st of March 1922, modifying that of 
the Officiating Munsif, Second Court at 
Comilla, dated the 9th of February 1921. 

Babu Prokash Chandra Paler a ski, for the 
Appellants. 

Mr. Nurul Hug Ckoudhury , for the Re¬ 
spondents. 

JUDGMENT. 

Panton, J.— This is an appeal against 
a decision of the Subordinate Judge of 
Tippera, modifying a decision of the Munsif, 
Seventh Court, Comilla. The suit was one 
for enforcement of a mortgage-bond exe¬ 
cuted in favour of two persons, Aftabud- 
din and Abdul Wahed. Aftabuddin is 
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dead ; he left two heirs. One of these 
is the first plaintiff. The other was Aftab- 
uddin’s sister Majidunnessa. The second 
plaintiff is Abdul Waited. The learned 
Munsif was of opinion that the failure to 
join Majidunnessa's heirs as parties to the 
suit was in violation of O. XXXI\ , r. 1, 
of the C. P. O. and for that reason the suit 
must fail ; he accordingly dismissed the 
suit. The learned Subordinate Judge, on 
the other hand, relying upon certain 
decisions of this Court, which he has cited 
in his judgment, has held that “the suit is 
maintainable for plaintiff No Ts half the 
share of Altafuddin's half share." He 
adds “the plaintiff will recover three- 
fourths of the money due on the mortgage 
deducting Ks. 125 paid. Defendants are 
allowed three months’ time to pay, in default 
the mortgaged property will be sold and 
proceeds paid in satisfaction of the decree. 
By “plaintiff" 1 suppose that the learned 
Subordinate Judge has intended “plaintiff 
Nos. 1 and 2." In making this order it is 
evident that the Subordinate J udge ignor¬ 
ed the possible mortgage lien of the heirs 
of Majidunessa. It seems to me that in 
the circumstances of the present case the 
decisions which relate to suits against joint 


mortgagors have no direct bearing. The 
cases of Shivubai Rajaram Shete v. Shid- 
dheswar Mar tend Ilegde (1) and Sabduralli 
v. Sadashiv Supde (2) which have been cited 
by the learned Vakil for the respondents 
are similarly of little assistance, in the pre¬ 
sent case The learned Vakil has suggest¬ 
ed that s. 99 of the O. P. C. may be invok¬ 
ed. But when, as I have just now pointed 
out, the merits of the case have been affect¬ 
ed by the non-joinder, this provision 
of the law can have no application. 


The learned Vakil for the respondents 
has further sought to support the decision 
of the learned Subordinate Judge on the 
ground that after all, any suit by Majid- 
unnessa’s heirs is barred by limitation. I 
am not prepared to say in the absence of 
Majidunnessa’s heirs whether their claim 
is barred by limitation or not. We have 
been asked to remand the case to the lower 
Appellate Court in order that this lady's 
heirs may be impleaded. But having re¬ 
gard to the fact that the respondent wilful¬ 
ly refused to make them parties at an ear¬ 
lier stage of the litigation, we do not 


(1) 61 Ind. Oas. 590; 45 B. 1009; 23 Bom. L. R. 105. 
c (2) 51 Ind. Cas. 223; 43 B. 575; 21 Bom. L. R. 369. 


think that this is a case in which the course 
suggested should be adopted. 

For these reasons, we think, that the 
decree of the learned Subordinate Judge 
should be set aside. We accordingly set 
aside the judgment and decree of the 
learned Subordinate Judge and restore the 
judgment and decree of the learned Munsif 
with costs to the appellants in all the 
Courts. 

Cuming’, J.—I agree. 

z. k. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1097 of 1924. 

April 20, 1925. 

Present: —Mr. Justice Sulaiman and 

Mr. Justice Boys. 

CHFNNI LAL and others—Defendants — 

Appellants 

1*6 VSil S 

Firm SHEO CHARAN LAL LALMAN 

AND ANOTHER — PLAINTIFFS — RESPONDENTS. 

Court Fees Act ( VII of 1870), ss. .5, 7 ( iv ) (/) — Court- 
fees - Reference to Taxing Judge — Court, whether can 
consider question of Court-fees—Suit for accounts- 
Appeal by defendant—Valuation of appeal — Inter¬ 
pretation of Statutes— Fiscal enactment — Headings, 
waether ca.yi be considered—Partnership — Dissolu¬ 
tion Neglect of business by partner -Retirement of 
partner. 

In a cas? where there has been a reference to the 
Taxing Officer or the Taxing Judge the question of 
insufficiency of Court-fees paid on a memorandum of 
appeal cannot be raised again at the time of the hear¬ 
ing of tlu; appeal, inasmuch as s. 5 of the Court Fees 
Act is a bar to any such re-consideration. But where 
no reference under s. 5 has been marie at all the Court 
hearing the appeal must decide the question, [p. 123, 
col. 2.J 

Jugal Pershad Singh v. Parbhu Xarain Jha, 8 
Ilia. Cas. 1113; .>7 C. 5)11 and Dhupati Srinirasacharlu 
V. Permdcvamma, 33 Ind. Cas. 602; 39 M. 725; 30 M L 
J. 402, relied on. 
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has of necessity to be arbitrary and tentative the 
person who has to present a petition of plaint or 
appeal and who is called upon to pay the necessary 
Court-fees will have to fix the valuation and unless the 
Comt is of opinion that the valuation has been put 
down fraudulently, it cannot refuse to accept the 
valuation fixed by the plaintiff or the appellant, [p. 
125, col. 2; p. 126. col. 1.] L1 

.In an appeal by the defendant arising out of a 
suit for accounts it is open to the appellant to put his 
°" 11 valuation on the appeal and to pav Court-fees 
accordingly, [p. 128, cols 1 & 2.] 

. * ^ <>a l enactments must be construed strictly against 
the Government, [p. 125, cols. I & 2.1 

In construing a Statute the headings must be 
ignored and it is only the sections which the Coxirt 
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is called upon to interpret as being the substantive 
part of the enactment, [p. 124, col. 2.] 

There is no provision in law for a dissolution of a 
partnership being brought about merely by one part¬ 
ner neglecting to do anything further towards the 
carrying out of the objects of the partnership, [p. 129, 
col. 1.] 

It is open to a partner to retire from the partnership 
but the retirement can only be by and upon notice to 
the other partners, [ibid..] 

Second appeal from a decree of the 
District Judge, Cawnpore, dated the 7th 
April 1924. 

Dr. K. N. Kotju and Mr. Saila Nath 
Mukerji , for the Appellants. 

Messrs. B. IC. Mukerji and I. B. Barterji t 
for the Respondents. 

JUDGMENT. 

Sulaiman, J.— The preliminary ques¬ 
tion raised on behalf of the respondents 
is that the valuation of this appeal is im¬ 
proper. The appeal arises out of a suit for 
dissolution of partnership which was valued 
by the plaintiffs for purposes of jurisdiction 
at Rs. 4,500. The plaintiffs claimed that 
the partnership may be dissolved and that 
the defendants may be made to render an 
account and they asked for a decree for 
Rs. 4,500 and interest thereon or for any 
sum which may, on account, be found due. 
The Court of first instance found that the 
partnership had been dissolved more than 
three years before the suit and the claim 
was barred by limitation. It accordingly 
dismissed the suit in toto. The plaintiffs 
appealed to the District Judge who took 
the view that the partnership had not 
been dissolved on the date of the filing of 
the suit. lie also found that all the defend¬ 
ants were liable as partners. He accord¬ 
ingly reversed the decree of the First Court 
and directed that a decree be drawn up 
under O. XX, r. 15> declaring that the part¬ 
nership shall stand dissolved on the date 
of his judgment and declaring the shares 
of the parties as proved and directing 
the defendant Chunni Lai to render accounts 
on or before the 15th of July 192-1. The 
appeal before the Judge was valued by the 
plaintiffs at their original valuation. 

Chunni Lai and two other defendants 
have appealed to this Court from the pre¬ 
liminary decree. They have valued the 
appeal at Rs. 550 and paid a Court-fee of 
Rs. 41-4. 

The learned Vakil for the respondents has 
urged before us that the appeal has been 
wrongly valued. We may note that at the 
time when the appeal was presented the 
Stamp Reporter of this Court took no ob¬ 
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jection to the valuation, nor to the amount 
of Court-fee paid, and that there has been 
in this case no reference to the Tax in" 
Officer or the Taxing Judge at all. 

The first point to see is whether it is 
open to the respondents to raise such an 
objection. I think that the plaintiffs res¬ 
pondents can raise this objection at the 
hearing of the appeal because the valuation 
affects not only the jurisdiction of the 
Court but also the amount of costs and 
legal fees which would be taxable. In a 
case where there has been a reference to 
the Taxing Officer or the Taxing Judge 
the question of insufficiency of the Court 
fees as paid on the memorandum of appeal 
cannot be raised again at the time of the 
hearing of the appeal for s. 5 of the Court 
Fees Act would clearly be a bar to say such 
reconsideration. But where no reference 
under s. 5 has been made at all the Court 
hearing the appeal must decide it. This 
was the view clearly expressed by the 
Calcutta High Court in the case of Jugal 
Pcrshad Singh v. Parbhu Narain Jha (1) 
with which I fully agree A similar 
question arose before a Full Bench of the 
Madras High Ccurt in the case of Dhupati 
Srinivasacharlu v. Perindevamma (2) and 
the Bench itself decided it. 

The main question is whether it was 
open to the defendants to put a valuation 
different from that fixed by the plaintiffs 
in their plaint. The question is not free 
from difficulty because there is a clear 
conflict of opinion between the various 
High Courts. The Madras High Court has 
clearly laid down that the valuation once 
fixed by the plaintiff must be adhered to 
at subsequent stages unless of course the 

identity of the subject-matter is different, 
vide the case of Samiya Mavali v. Minammal 
(?)) and Dhupati Srinivasacharlu v. Perin¬ 
devamma (2). The Punjab High Court in 
the case of Kavji Mai v Panna Lai (4) and 
the Calcutta High Court in the case of 
Banwari Lai v. Shea Sankar Misser (5) had 
inclined towards the same view. 

On the other hand there is an observa¬ 
tion of Tudball, J., in the case of In the 
matter of Dhola Nath (6) which supports 
a contrary view though it was not neces- 

U 8 Ind. Cas. 1145; 37 O. 914. 

(2, 33 Iml Cas. 692; 39 M. 725; 30 M. L. J 40* 

(3) 23 M. 4C0; 10 AI. L J. 340; 8 Ind Dec.”(N. s) 

744. ' 

(4) 28 Ind. Cas. 262; 7 P. R 1915; 15 P. L. R 1916 

(5) 1 Ind. Cas. 670; 13 C. W. N. 815. 

(G; 6 Ind. Cas. 832; 32 A. 517; 7 A. L. J. 546. 
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Bary to decide- that point in that case. 
But in the case of Kanhaiya Lai v. Seth 
Ram Samp (7) Piggott, J., was of opinion 
that the view of the Full Bench of the 
Madras High Court was not correct. The 
case of this High Court has been followed 
by the Patna High Court in the case of 
Kuldip Saliay v. Harihar Prasliad Jha (8). 

I may point out that the cases, Kanhaiya 
Lai v. Seth Ram Samp (7) and Kuldip Sahay 
v. Harihar Prasad Jha (8) are slightly dis¬ 
tinguishable because in those cases the de¬ 
fendants when appealing had not appealed 
from the whole decree but had admitted 
their part liability. Thus the identity 
of the subject-matters in the First Court 
and in the Court of Appeal was not the 
same. It may, therefore, be said that as 
there was no valuation by the plaintiff of 
the subject-matter in dispute in appeal, it 
was open to the defendant to value it ac¬ 
cording to his own estimate, whereas in 
the present case the subject-matter in the 
suit and in the appeal is identical. In 
the appeal the relief claimed is that the 
decree of the Court of first instance dis¬ 
missing tho suit in toto should be restored. 

The difficulty is really due to the cir¬ 
cumstance that the amendments of the 
Court Fees Act have not kept pace with 
the amendments of the G. P. C. In 
1870 when the Court Fess Act was passed, 
Act \ III of 1859 as amended by Act 
of 1860 was in force. Fnder those Acts 
there was no such thing as a preliminary 
decree distinct and separate from a final 
decree. Thus, although in a suit disputes 
might arise as regards the valuation, the 
matter was bound to have been determined 
by the time the decree came to be passed. 
Thus for purposes of appeals it was suffi¬ 
cient to say ‘according to the amount or 
value of the subject-matter in dispute.” 
And that is why although there were ela¬ 
borate provisions as regards the valuation 
of suits, there were very few for valuation 
of appeals. There was not even any general 
section under which principles applicable 
to suits were made applicable to appeals 
Since then the C. P. C. has undergone 
a marked change. In some cases there can 

be a preliminary decree followed by a final 
decree, and an appeal is allowed from the 
preliminary decree even before any final 


(7) 6G Inch Cas. 841; 44 A. 542; 20 A. L J 116 1 TT 
1>. L. R. (A.) 99; (1922, A. I. R. (A., 228 

(8) 75 Inch Cas. 871; 4 P. L. T. 638; (1924 \ I U 

(Pat.) 161; 3 Pat, 146. ( K ' 


decree is passed and thus the true value 
of the subject-matter in dispute may 
remain unascertained while appeals from 
preliminary decrees are preferred. The 
language of the old Court Fees Act is 
now to be applied to a state of things which 
could not have arisen in the same acute 
manner when the Act was passed. Fur¬ 
ther more, the drafting of some of the 
sections was not quite happy, as a number 
of anomalies have crept in which I may 
briefly point out. Chapter II has the head¬ 
ing “Fees in the High Courts and in the 
Courts of Small Causes at the Presidency 
Towns.” This obviously applies to all High 
Couits, as s. 5 of this chapter is invari¬ 
ably applied to the High Court other than 
those at the Presidency Towns. Chapter III 
has the heading “Fees in other Courts and 
in public offices. If these headings were 
to be accepted as accurate it would seem 
that Ch. Ill does not relate to matters 
pending in High Courts at all, but we find 
that Ch. Ill contains many important sec¬ 
tions which have invariably been applied 
to appeals filed in the High Courts. I may 
lefer to the methods of calculating amounts 
payable, under ss. 7 and 8 of that Chapter, 
the decision of question as to valuation 
under s. 12, the power to order refund of 
fee paid on memorandum of appeal under 
s. 13 as well as other sections of Ch. III. 
Courts have invariably applied these sec¬ 
tions contained in Ch III to appeals pend- 
mg in High Courts though there is no 
specific provision in the Act under which 
these sections are made applicable to 
appeals in the High Court and though the 

heading of that Chapter points to a con¬ 
trary direction. 

But it is well-known that in construing 

a statute the headings are to be ignored 

and it is only the sections which the Courts 

are called upon to interpret as being the 

substantive part of the enactment, I must, 

therefore, in accordance with the unifrom 

practice of all High Courts hold that the 

principles contained in s. 7 of Ch. Ill are 

applicable also to appeals before the High 
Courts. ° 

Another anomaly is that the opening 

poition ot s.- 7 relates to suits and vet 

there is no other section in the Act which 

sa> s that principles governing suits will 
also govern appeals.' 

A finther anomaly is that although in 

(ii -’ (iii) ’ (V) ' (vii) ’ 

cn i <_\i) there is no mention of a memo-: 
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randum of appeal, sub-s. (iv) of that section 
specifically mentions plaint or memoran¬ 
dum of appeal. 

And, lastly, although sub-s. (iv) refers to 
plaint or memorandum of appeal the last 
two lines of that sub-clause refer to the 
plaintiff and do not expressly mention the 
appellant. 

The view of the Madras High Court is 
that in cases where the subject-matter in 
dispute is not capable of being valued 
exactly, the plaintiff's valuation must be 
accepted and the defendant should not be 
allowed to alter it at subsequent stages. 
This of course cannot be accepted in its 
■widest scope for it is well-known that if the 
plaintiff has valued his claim at a certain 
figure but the decree passed by the first 
Court is for a smaller amount, the defend¬ 
ant in appeal is not bound by the valua¬ 
tion in the plaintiff. The other view of 
the Madras High Court that the valuation 
by the plaintiff in his plaint and by the 
defendant in appeal ought to be the same 
where the subject-matter in dispute is 
identical has certainly some force. After 
all it is the plaintiff who puts forward a 
claim, whether it is a true one, a false one 
or an exaggerated one. The subject-matter 
in dispute is the amount claimed by the 
plaintiff no matter whether that claim is 
just or unjust. It would, therefore, seem 
quite reasonable to say that when the 
subject-matters are identical the defendant 
ought to value his a])peal according to the 
valuation put by the plaintiff in his plaint 
which really represents the amount claimed 
by him whether the defendant admits it 
or not. 

On the other hand it must be conceded 
that in eases coming under s. 7 sub-s. (iv) 
the valuation made by the plaintiff of the 
subject-matter in dispute is often an arbi¬ 
trary one and particularly in a case falling 
under sub-s. (iv) (/) the valuation is a 
tentative one, it not being known at the 
time what would be the exact amount 
found due to either party after the accounts 
are taken. If under such circumstances 
the plaintiff fixes a figure arbitrarily and 
haphazardly which he considers may be 
found due on account being taken, there 
is no just ground why the defendant when 
appealing should be tied down to this hap¬ 
hazard estimate when on the face of it the 
valuation is merely tentative. 

It is a sound rule of interpretation that 
fiscal Acts should be construed strictly 
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against the Government. The present de¬ 
fendants cannot be called upon to put a 
higher valuation on their appeal and con¬ 
sequently to pay a larger sum of Court fees 
unless the provisions of the Court Fees 
Act clearly require it. Schedule 1 Art. 1 
requires an ad valorem fee on the amount 
or value of the subject-matter in dispute 
on a memorandum of appeal not otherwise 
provided for in the Act, The present appeal 
falls under s. 7 sub-s. (iv) (/) and, therefore, 
the amount of fee payable is to be com¬ 
puted according to the “amount at which 
the relief sought is valued in the plaint 
or memorandum of appeal.” Taking the 
words literally the defendants have valued 
the relief which they seek in their memo¬ 
randum of appeal at 11 s 550. They can, 
therefore, be called upon to pay Court 
fees on that amount only. The question 
remains whether there is anything else in 
this section which justifies a contrary con¬ 
clusion. The last words “In all such suits 
the plaintiff shall state the amount at 
which he values the relief sought” do not 
entitle us to import into the section words 
to the following effect “and the amount 
stated by the plaintiff shall be the amount 
for purposes of memorandum of appeal.” 
It is true that the Legislature lias omitted 
to say that the appellant shall state the 
amount at which he values the relief sought 
in the appeal and has merely required the 
plaintiff to slate it although sub-s. (iv) 
clearly refers both to the plaint and the 
memorandum of appeal. But this omission 
does not justify an inference that the me¬ 
morandum of appeal must necessarily have 
the same valuation as the plaint, * It is 
unnecessary to speculate as to what might 
possibly have been the reason for omitting 
the word “appellant” from the last two lines. 
It is sufficient to say that the defendant 
cannot be called upon to pay Court fees on 
the amount of valuation given by the plaint¬ 
iff when the language of the section does 
not clearly so demand. The Statute must 
be construed in favour of the defendant 
who has to pay the Court-fees. If the 
Legislature considers that the language is 
defective, it is for the Legislature anc? not 
the Court to cure the defect. The words 
must be interpreted as they stand. 

It follows that in cases where the valua¬ 
tion has of necessity to be arbitrary and 
tentative, the person who has to present a 
petition of plaint or appeal and who is 
called ujjon to pay the necessary Cour^ 
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fees will have to fix the valuation, and 
unless the Court is of opinion that the valu¬ 
ation has been put down fraudulently, it 
will be difficult not to accept the valuation 
so made. 

I am conscious of the fact that in some 
cases this interpretation of the section will 
be unsatisfactory and may lead to incon¬ 
venience. e. g ., the plaintiff may value his 
suit for accounts at a certain figure in 
the First Court and may succeed, the de- 
fendent when appealing may value it at 
another figure and may succeed and then 
the plaintiff in coming up in second appeal 
will have to re-value it at the original 
figure. The absence of uniformity is likely 
to be embarrassing but the result is due 
to the drafting of the section as it 
stands. 

I am accordingly of opinion that al¬ 
though it was not absolutely necessary for 
Piggot, J., in the case before him to go to 
the extent to which his remarks point 
because in that case the defendant was 
appealing from part of the decree only, 
the view taken by him as to the general 
principles governing valuation was quite 
correct. 1 am, therefore, unable to accept 
the view expressed by the Full Bench of 
the Madras High Court in Dhupati Sri- 
nivasachavlu v. Perindevamma (2) and must 
hold that the valuation made by the defend¬ 
ants cannot be challenged, and that ac¬ 
cordingly there is no deficiency in the 
amount of the Court-fee paid. 

Boys, J. —This was a suit for dissolu¬ 
tion of partnership and accounts The 
plaintiffs valued the suit at Rs. 4 500. 
The defendants pleaded limitation and that 
nothing was due. The Trial Court dis¬ 
missed the plaintiffs suit on the ground 
that it was barred by limitation. In his 
appeal the plaintiff again valued his appeal 
at Rs. 4,500. The lower Appellate Court 
held that the suit was not barred by limi¬ 
tation, and passed a preliminary decree 
for accounts. 

The defendant has appealed here against 
the whole decree of the lower Appellate 
Court and asks for restoration of the decree 
of the Court of first intance. He has valued 
his appeal not at Rs. 4,500, the valuation 
put on the suit and his own appeal by the 
plaintiff, but at Rs. 550 and has paid Court- 
fee thereon. On behalf of the plaintiff-res¬ 
pondent objection is taken that the valua¬ 
tion of the appeal should be Rs. 4,500. 
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We have then, under s. 12 of the Court 
Fees Act Vli of 1870 to determine the ques¬ 
tion of right valuation. I may note here 
that the heading to Ch. Ill suggests 
that it does not apply to high Courts, but 
there is internal evidence in the Chapter 

itself that some of the sections at any rate 

•» 

do so apply : and of course the headings 
have no binding force in interpreting the 
sections. The case is admittedly governed 
by s. 7 sub-?, (iv) clause (/) of the Court Fees 
Act. That section runs as follows, so far as 
is material for the present purposes : — 

The amount of fee payable under this 
Act shall in suits for accounts be computed 
according to the amount at which the 
relief sought is valued in the plaint or 
memorandum of appeal ; in all such suits the 
plaintiff' shall state the amount at which he 
values the relief sought. ” 

In Dhup.iti Srinivasa char! u v. Perin¬ 
devamma (2) there was a preliminary decree 
for accounts followed by an appeal against 
the whole preliminary decree. The Full 
Bench following Samiya Mavali v. Minam- 
7nal (3) and Barwari Lai v. Skeo Shankarn 
Misser(5) held that the defendant was bound 
b} r the plaintiff's valuation. I note here 
that Wallis, C. J., who delivered the very 
brief judgment of the Court was one of the 
Judges who had referred the case to the Full 
Bench on the ground that they felt some 
doubt about the correctness of the decision 
in Samiya Mavali v. Minammal (3) and fur¬ 
ther that the Full Bench who chiefiy in¬ 
fluenced apparenly by the consideration 
that the decision in Saviiya Mavaliv. Minam¬ 
mal (3) had been consistently acted on. 
Further it may be noted that Samiya Mavali 
v. Minammal (3) was a case under s. 7 iv (c) 
while Panicari Lai v. Sheo Shankar Misser (5) 
was a case under s. 7 sub-s. (i). The next case 
is a judgment of Mr. Justice Piggott, report¬ 
ed in Kanhaiya Lai v. Seth Ram Sarup (7) 
in which the appeal was only against a 
portion of the decree. The defendant did 
not deny his liability to render accounts, 
which liability he had all along admitted, 
but he took exception to the decree 
and contended that it ought to have 
contained a specification of the period 
over which the liability to render accounts 
should extend and the adjudication of a 
question which the defendant had raised as 
to the period of limitation applicable to 
the portion of the plaintiff's claim. Mr. 
Justice Piggott held that it was open to the 
defendant-appellant to fix his own valua- 
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tion and this decision was followed in 
Kuldip Sahay v. Harihar Prasad Jha (8). 
In this latter case the defendant appeal¬ 
ed against only so much of the preliminary 
decree for accounts as gave the plaintiff a 
right to examine and criticise the accounts. 
It was held that the relief sought by the 
defendant was not capable of an exact 
estimate and that the Court Fees Act, s. 
7 sub-s. (iv) clause (f) left the defendant- 
appellant free to fix his own valuation. 
This brings to the year 1923; since when 
the matter does not appear to have come 
before the Courts. 

It will be seen that the decision of Mr. 
Justice Piggott and that noted in the Patna 
Law Times did not cover the exact point 
before us. The question in those cases 
was as to the correct valuation and who 
should make it when the defendant had 
appealed only from a portion of the pre¬ 
liminary decree. The case we have beicre 
us is an appeal from the whole decree. Such 
a case is to be found in Dhupati Srinivasa- 
charlu v. Perindevamma (2) in which the 
decision was adverse to the defendant ap¬ 
pellant and he was held bound by tlie 
plaintiff's valuation ; but 1 have already 
discussed that case, and am unable to obtain 
much assistance from it. 

A consideration of all the sub-sections of 
s. 7 would suggest that there is distinction 
to be found between the suit mentioned in 
sub-s. (ivj and the other sub-sections of s. 7 in 
that in the other sub-sections the suit is of 


a nature that permits of some measure of 
valuation being fixed upon which is indepen¬ 
dant of the sole volition of one of the 
parties, while in sub-s. (iv) it would 
be very difficult, probably impossible, 
to find any such measure of valuation ; and 
it is probably with this in mind that the 
Legislature inserted in sub-s. (iv) the pro¬ 
vision that “ the plaintiff shall state the 
amount, ” merely in order, to give a starting 
point and not with any intention one way 
or the other that it should or should not 
govern the appeal whether from the pre¬ 
liminary or the final decree. As to the 


valuation for the purposes of appeal, the 
Legislature did not then intend to say, and 
has not said, any thing as to how the valua¬ 
tion should be arrived at. If this view ol 
what was and what was not present in tht 
mind of the Legislature be correct, it maj 
be the answer to the doubt expressed by 
I iggott. J., in Kanhaiya Lai v. Seth Ran 
parup (7) at where he said, “It ie no doubt t 


little difficult to understand why the Legis¬ 
lature should have felt it necessary to add 
this proviso in respect of the plaintiff -without 
in express terms laying any analogous ob¬ 
ligation upon the appellant.'' 

1 do not, therefore, in deciding by whom 
and how the appeal is to be valued, feel 
myself influenced one way or the other by 
the omission in the section of the words 
which Mr. Justice Piggott rightly says 
might in a certain view have been expected ; 
and I have merely to consider what is an 
equitable decision in face of the silence of 
the Statute, basing my decision on general 
principles, if I can find any such. 

At first sight what appear to be three 
distinct cases present themselves for con¬ 
sideration :— 

(a) where the defendant appeals against 
only a part of the preliminary decree ; 
and 

(1) the plaintiff has not separately valued 

the two liabilities, 

(2) the plaintiff has separately valued 

the two liabilities, 

( b) where the defendant appeals against 
the whole preliminary decree. 

I will consider first the case (a) where 
the defendant appeals against only a part 
of the preliminary decree ; and will then 
consider whether there is any distinction 
in the principles applicable between it and 
case (a). 1s not case (a) analogous to the 
case where a decree in a suit for money 
having declared his liability in regard to 
determined amounts under two heads X 
and Y, the defendant is content as re¬ 
gards X to accept the decree ; but as 
regards Y he appeals, lie has to pay Court 
fee only as to Y. lie accepts one ascertained 
liability and objects to another. Similarly, 
where lie appeals against only one condition 
affecting his alleged liability under a pre¬ 
liminary decree and temporarily accepts 
the other, there appears no reason why 
the same principle should not be applicable. 
Why should he not be made to pay on the 
valuation of the liability to which he objects 
and absolved from paying tn the valuation 
of the liability which he temporarily 
accepts. 

The next question for detei mination is how 
is the valuation of the liability to which he 
objects to be made separately ? Here again 
two cases may arise :— 

(1; Wh« ie the plaintiff has not separately 
valued the two liabilities. 
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>2) Where the plaintiff has separately 
valued the two liabilities. 

In case (1) i. e., where the plaintiff has 
not separately valued the two liabilities, 
just as in the cases included in s. 7 sub-s. (iv) 
the Legislature had, in the absence of any 
other available measure, to leave it to the 
plaintiff to value his suit, so, in the absence 
of any other measure, it must be left to the 
appellant to value the liability against 
which he appeals. And, therefore, I find 
myself in agreement with Mr. J ustice Piggott 
who had this particular case before him. 
This course further gives a meaning and 
scope to the words “memorandum of appeal” 
at the end of s. 7 sub-s. (iv). 

Case (a) (2) where the defendant appeals 
against only a part of decree and the plaintiff 
has already in his suit separately valued 
the two liabilities, and case (6) where 
the defendant appeals against the whole 
preliminary decree (and this last is the 
present case before us) remain. Is there 
any real distinction between the princi¬ 
ples applicable to these two cases and to 
• that in which, as 1 have already held in 
agreement with Mr. Justice Piggott, the de¬ 
fendant must be allowed to put his own 
valuation. 

I can find no reason for any variation 
in principle, if I am right in the view 
that 1 have already expressed that no 
conclusion of any sort on this point can be 
drawn one way or the other from the last 
two lines of s. 7 sub-s. (tv). 

Again, it is not difficult to see that it 
might not be easy to determine in every 
case whether the appeal is to be regarded 
as an appeal against the whole prelimi¬ 
nary decree or an appeal against part only 
of the decree. The appellant might easily 
refrain from appealing against an entire¬ 
ly negligible portion of the decree against 
him solely with the deliberate intention 
of evading the rule if such rule were 
found to be law, that he must value at 
the total valuation made by the plaintiff 
if he appealed against the whole decree. 
I do not find in principle any marked 
dividing line. 

Further, with the law' as now worded, 
the desirability of unifoimity re-inforced 
by the equitable consideration referred to 
by Mr. Justice Piggott in Kanhaiya Lai v. 
Sctk Ram Sarup (7) would suggest that the 
appellant should be allowed to put his 
own valuation on his appeal in these two 
cases also. 
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The result is that I hold that the defend¬ 
ant-appellant is entitled to put his own 
valuation on the relief that he seeks. 

By the Court,—This is a suit for 
dissolution of partnership and accounts. 
1 he Trial Court held that, as a matter 
of Jact, the defendants were joint in 
family, mess and estate and that the 
family was also joint in business and in this 
business in particular. It further held that 
the partnership had, in fact, dissolved by the 
closing up of the partnership business 
more than threeyears before the date of suit 
and, therefore, dismissed the plaintiffs’ 
claim. Put the low’er Appellate Court 
while agreeing with the other findings of 
the f irst Court decreed the plaintiffs’ appeal 
relying chietiy on Exs. 1 and 2 in which 
it was stated, according to the lower 
Appellate Court’s reading that the partner¬ 
ship w'as not to end until all accounts, 
etc., had been settled up. It, therefore, held 
that tin* mere cessation of the business 
did not amount to the dissolution of the 
partnership and that the suit was not 
barred by limitation. We have been ad¬ 
dressed really only two points. 

the first of these is as to whether the 
Partnership was really dissolved or not 
at the time the business closed. The 
words used in the notice given by the 
plaintiff himself were that 18 months be¬ 
fore the date of the notice which was 
given on the 19thof June 1919, “dukan 
utha di (jai ’ and “karobar band ho gay a." 
It has been much pressed upon us 
that this was an admission of a dis¬ 
solution of the partnership. We are 
cl opinion that such an interpretation is 
unjustified in view particularly of the 
special contract as set out in Exs. 1 and 2. 

1 he notice in view of those Exhibits was 
leally hothing more nor less than an al¬ 
legation that all new dealings had, in 
fact, ceased. Now if the partnership had 
dissolved it must have dissolved in one 
way or another recognised by and known 
to the law’. It is admitted that a partner¬ 
ship existed. The plaintiff alleged that 
it continued to exist, it clearly did con¬ 
tinue to exist until it was in some way 
or another dissolved. In the circumstanc¬ 
es the burden was heavily on the de¬ 
fendant to show that it had dissolved. 
He would in any circumstances have found 
this burden very difficult to discharge 
in face of the express terms of Exs. 1 and 

2 in which it is in so many words declared 
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that the defendant shall not leave the 
business until all accounts etc. have been 
settled up. Apart even from this, we find 
that there is no provision in law for a 
dissolution of the partnership being bro¬ 
ught about merely by one partner neglect¬ 
ing to do any thing further towards the 
carrying on of the objects of the partner¬ 
ship. That is all that appears to have 
happened in this case. 

A partner can retire, but if so, it is 
clear that that retirement can only be by 
and upon notice to the other side. In 
face of the particular terms of Exs. 1 and 
2 it may be doubted whether the defend¬ 
ant could even have retired until he had 
settled up all accounts. In any case it 
is clear that in this case no notice of his 
desire to retire from the partnership was 
even given by the defendant. We hold, 
therefore, that both on the general cir¬ 
cumstances of the case and in view of 
the terms of Exs. 1 and 2 it is clear that 
the partnership had not dissolved and that 
the suit was not barred by limitation. 

The second point that was urged be¬ 
fore us and is supported by a certificate 
is that there was no evidence that the 
family was joint or that the business of 
the partneship was entered into by the 
father as the head and manager of the 
family. Both the lower Courts seems 1o 
have read the evidence as if it did establish 
the fact that the business was on behalf 
of the family. But we have had the only 
evidence which has been referred to by 
the lower Courts or pointed out to us here 
read to us and it does not appear to us 
to go further than to suggest that the 
defendants said to the plaintiff “you see 
our family and that we are people of 
substance.” We need not, however, enter 
further into this matter as Mr. B. K. Mukerji 
on behalf of the plaintiffs-respondents 
says that he will be content to have a 
decree passed against the father alone. 
We do not in anyway decide the question 
of the liability of the son of Chunni Lai 
under the Hindu Law in respect of his 
father’s debt. 

For the above reasons we allow the appeal 
to this extent that we modify the decree 
of the lower Appellate Court by dismissing 
the suit against the defendants other than 
Chunni Lai. The appeal of Chunni Lai is dis¬ 
missed. The parties will bear their own costs 
of this appeal. No Court-fees are necessary, 
z. k. Decree modified. 
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Present: —Mi’. Kotval, A. J. C. 

Musa mmat JANKI SE 1 Tl ANI — 

I) E F E N D A N T—A F P E L L A N T 

versus 

Seth LAXMINARAYAN—Platntiff— 

Respondent. 

Civil Procedure Code (Act F of 1008), s. 11—Foreign 
judgment—Submission to jurisdiction, wliut amounts to 
—Application for adjournment —Ex parte decree, 
application to set aside — Appeal — Voluntari / submis¬ 
sion. 

A voluntary appearance by a party in a Foreign 
Court of Law amounts to a submission to its jurisdic¬ 
tion and deprives the party of the right of disputing 
the enforceability of the judgment of the Foreign 
Court in a British Court, [p. 130, col. 2.] 

An application by a defendant for an adjournment 
of the case and to set aside an ex parte decree passed 
against him and an appeal against an order refusing 
to set aside the decree are all voluntary acts and as 
such amount to submission to the jurisdiction or the 
Foreign Court, [ibid.] 

Case-law referred to. 

Appeal against a decree of the District 
Judge, Hoshangabad, dated the 18th August 
1923, in Civil Appeal No. 49 of 1923. 

Mr. P. C. Dutt , for the Appellant. 

Mr. J. Sen, for the Respondent. 

JUDGMENT.—The suit out of which 


this appeal arises was based upon a 
foreign judgment. The plaint if? who is re¬ 
spondent here admits that the Civil Court 
in Bhopal State which pronounced it had 
no jurisdiction to try the suit but he con¬ 
tends that the judgment is binding on the 
defendant-appellant as she submitted to 
the jurisdiction of that Court. The acts 
constituting submission are an application 
by the defendant for an adjournment of 
the suit which was disallowed; an appli- 
tion by her to set aside the decree which 
was subsequently passed ex parte and an 
appeal from the order refusing to set 
aside the ex parte decree which were both 
dismissed. The defendant does not dis¬ 
pute that the decree is binding on her if 
she submitted to the Bhopal Court’s jurisdic¬ 
tion but she contends that the acts men¬ 
tioned above, which she admits, do not, 
amount to submission to the jurisdiction of 
the Court. A further plea by the defend¬ 
ant was that the decree was obtained by 
fraud. The fraud alleged was that the 
plaintiff won over her agent Mansukhdas 
and induced him to give false evid -nee 
in his favour. 

The lower Appellate Court has held tha^ 


9 
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the alleged fraud is not proved and that 
the defendant submitted to the jurisdiction 
of the Bhopal Court. 

As regards the plea of fraud it may at 
once be disposed of on the* giound that 
the allegations concerning fraud are not 
proved. Further, fraud which would vitiate 
the judgment must be fraud practised on 
the defendant whereby she was prevent¬ 
ed from defending the claim in the manner 
most to her advantage. No such fraud is 
alleged or proved. 

As regards the question whether the acts 
referred to above amount to submission 
to the Court’s jurisdiction or not the de¬ 
fendant relies on Sivciraman Chetti v. Iburam 
Saheb (1), Keymer v. Visvanatham Reddi (2) 
and Gurdyal Singh v. Raja of Faridkot (3). 
None of these rulings has any application 
in the present case. Gurdyal Singh v. Raja 
of Faridkot (3) was a case where the 
defendant never appeared in the suit 
or otherwise submitted himself to the 
jurisdiction of the Foreign Court. in 
Keymer v. Visvanatham Reddi (2), the 
question for decision wrs whether the 
suit had been decided on the merits, a ques- 
tion which is not raised here. In Sivuramaii 
Chetti v. Iburam Saheb i 1), the question 
whether the defendant submitted himself 
to the jurisdiction of the Foreign Court 
was raised. The defendant had employed a 
Vakil to defend the suit in the Foreign Court 
of first instance but on the case coming on for 
hearing the Vakil stated he had no instruc¬ 
tions and consequently a decree was passed 
asprayed for by plaintiff apparently without 
any evidence being taken. Subsequently, 
defendant applied to the French Courts to 
have the ex parte decree set aside and a 
decree to be given on the merits. This 
application appears.pto have been acceded 
to, but, on the case coming on for hearing, 
the order so passed in defendant's favour 
Avas set aside on the ground that the appli¬ 
cation was barred as not having been made 
within eight days of the notice of the deci¬ 
sion. It was held upon the above facts that 
there Avas no submission. This case is 
noticed in Shaik Atliam Sahib v. Daud 

Sahib (4) and the learned Judges in that 

(1) 18 M. 327; 6 Ind. Dec. (n. s.) 577. 

(2) 38 lnd. Cas. C83; 40 M. 112; 15 A. L. J. 92 21 U 
L. T. 78; 32 M. L J. 35; 5 L. W. 312; 19 Horn 1 R 
f*i C.W.N 358; 25 C. L. J. 233; 10 Bur. £ T 175; 

(3) 22 C. 222; 21 I. A. 171; 4 M. L. J. 267; 6 Sar P 

C. J. 503; 112 P. R. 1894; 11 Ind. Dec. (x. s 1 119- 'Ison 
A. O. 670; 11 R. 340 (P. C.). ' ^ ■ 

(4) 3 Ind. Cas. 190; 33 2d. 469; 19 M L. J. 457. 
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case apparently seemed uDAvilling to 
endorse the view of the facts taken in it. 

■ i Shaik At ham Sahib v. Davud Sahib (4) 
appearing and applying for leave to defend 
the action without raising any objection to 
the Court’s jtui.-dietion AA'as held to I e a 
voluntary submi.-sion to the j- nsdiciicn. 
Ju IIorchard i avaji a\ Gvlabchand Kanji 
(5), the defendant having raised pleas of 
limitation and non-joinder of parties and 
some others along with the plea of want 
oi jurisdiction was held to have voluntarily 
submitted to the jurisdiction. 

It is difficult to see how the appear¬ 
ances for the purpose of obtaining an 
adjournment or for applying to set aside 
the ex parte decree can have been any¬ 
thing but voluntary and did not amount to 
a submission to the jurisdiction of the 

Cou it. 

As 1 he defendant was not subject to the 
jurisdiction of the Court any judgment 
passed by it in her absence would have 
done her no harm as it could not ha\*e been 
enforced against her. She Avas, therefore, 
not obliged to appearand if she did she 
appeared voluntarily and submitted heiself 
to the juiisdiction of the Court. Harris 
v. J aylor (6) may be cited in this connec¬ 
tion. Jii that case appearance merely to dis¬ 
pute jurisdiction Avas.held to amount to sub¬ 
mission. The plaintiff in that case brought 
an action in the Isle of Man against the 
defendant claiming damages. The defend¬ 
ant 'vas a resident of England and aa* 3 s 
not subject to the jurisdiction of the Isle 
of Man Court. After service of the AArit 
on the defendant in England he appeared 
“conditionally” and applied to the Court 
to set aside the writ on the ground amongst 
others that he was domiciled in England, 
the application was dismissed. The de¬ 
fendant look no further part in the pro¬ 
ceedings and the plaintiff recovered judg¬ 
ment for damages and costs. The plaintiff 
then brought the suit in England to enforce 
the judgment. It was held that by reason of 
his application the defendant had voluntari- 
Jy submitted to the jurisdiction of the Isle 
ol .Man Court and that the judgment aa as, 
theiefore, enforceable against him in 

England. Buckley, L. J., observed as 
folloAvs: — 

fhe question which we have to decide 

S? 26Ind. Cas. 265; 39 B. 34; 16 Bom. 1,. R. 620. 

(1915) 2 K, B. 580; 84 L. J. K. B 1839; 113 L. T, 


in 

as 
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on this appeal depends, as I have said, on 
whether the defendant submitted to the 
jurisdiction of the Isle of Man Court, and 
in order to decide that question it is neces¬ 
sary to consider what it was that the de¬ 
fendant did on March 17, when as the 
record states he appeared conditionally 
to set aside the writ. When the defendant 
was served with the process he had the al¬ 
ternative of doing nothing. He was not 
subject to the jurisdiction of the Court, 
and if he had done nothing, although the 
Court might have given judgment against 
him, the judgment could not have been 
enforced against him unless he had some 
property within the jurisdiction of 
the Court. But the defendant was not 
content to do nothing; he did some¬ 
thing which he was not obliged to do, but 
which, I take it, he thought it* was in his 
interest to do. He went to the Court and 
contended that the Court had no jurisdic¬ 
tion over him. The Court, however, decid¬ 
ed against this contention and held that 
the defendant was amenable to its jurisdic¬ 
tion. In my opinion there was a voluntary 
appearance by the defendant in the Isle of 
Man Court and a submission by him to the 
jurisdiction of that Court. If the decision 
of the Court on that occasion had been in 
his favour he would have taken advantage 
of it; as the decision was against him, he 
was bound by it and it became his duty 
to appear in the action, and as he chose not 
to appear and to defend the action he 
must abide by the consequences which 
follow from his not having done so. The 
course adopted by the defendant’s Advocate 
on March 17 was either a qualified ap¬ 
pearance or an unqualified appearance. If 
it can be regarded as a qualified ap¬ 
pearance it was an appearance for the 
purpose of getting a decision of the Court, 
on the question whether the defendant 
was bound by the jurisdiction of the Court. 
The decision was against him, and there¬ 
after it was not open to the defendant to 
say that he was not bound. The doctrine 
applicable to these cases is that if the de¬ 
fendant has placed himself in such a posi¬ 
tion that it has become his duty to obey the 
judgmentof the Foreign Court, then the judg¬ 
ments enforceableagainsthim in this coun¬ 
try ypeeSchibsby v. Westenholz (7). I think that 
in this case the defendant did submit him- 

1 (7) OS 71 - 6 Q. B. 155; 40 L. J. Q. B. 73; 24 L. T. 93; 
1 , R, 587 * 


self to the jurisdiction of the r Court of the 
Isle of Man, and, therefore, it was his duty 
to obey the judgment.” 

Bankes, L. J., held that the motion to set 
aside the writ was, undoubtedly, an ap¬ 
plication by the defendant for the exercise 
of the protection of the Court on his 
behalf and that the principle underlying 
the case of a person who has agreed to 
submit to the jurisdiction of a Court 
applies equally to the case of a person who 
appeals at a preliminary stage to the Foreign 
Court to relieve him from an obligation 
which the plaintiff by means of the action 
seeks to put upon him and that the fact that 
the defendant has sought the protection of 
the Court imposes upon him an obligation 
to obey the judgment of the Court if it 
should happen that it is given against him. 

The decision of the lower Appellate Court 
is correct. The appeal is dismissed with 
costs. 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal No. 1743 

of 1924. 

June 10, 1925. 

Present: —Mr. Justice Sulaiman. 

MUHAMMAD YUSUF KHAN— 
Objector—Appellant 
versus 

Babu MAHADEO PRASAD— Decree- 
Holder—Respondent. 

Civil Procedure Code (Act V of 1008), 0. XXXIV , 
r. 5 — Limitation Act (IX of 1008), Sell. I, Art. 181 — 
Mortgage suit—Preliminary decree—Final decree — 
Preliminary decree modified on appeal—Application 
to amend final decree or to pass new decree — Limita¬ 
tion—Jurisdiction of Court. 

A preliminary decree for sale in a mortgage suit was 
passed on the 30th of May 1910. An appeal was pre¬ 
ferred against the decree and the decree was finally 
modified by the Appellate Court on the 27th of Novem¬ 
ber 1919. In the meanwhile the Court of first instance 
had passed a final decree on 22nd January 1918. On 
20th February 1922 the decree-holder applied to the 
Court of first instance for preparation of a new final 
decree or the amendment of the old one in accordance 
with the preliminary decree passed by the Appellate 
Court. The Court instead of ordering that a new decree 
should be prepared on a separate sheet of paper 
amended the old decree and brought it into conformity 
with the preliminary decree of the Appellate Court : 

Held, that the application of the decree-holder 
having been made within three years of the date of 
the preliminary decree passed by the Appellate Court 
was within limitation and that under the circuit;* 
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stances it was open to the Court of first instance 
either to pass anew decree in accordance with t lie 
terms of the preliminary decree passed by the Appel¬ 
late Court, or to amend the old final decree passed by 
it and to bring it into conformity with the decree 
of the Appellate Court and that, therefore, the course 
adopted by the Court was perfectly justified, [p. 133, 
col. 1.] 

Mr. M. A. Aziz , for the Appellant. 

Mr. U. S. Bnjpai , for the Respondent. 

JUDGMENT.—This is a judgment- 
debtor's appeal arising out of an execution 
matter. A preliminary decree for sale was 
passed on the 30th of May 101G and an 
appeal was preferred from that decree to 
the Court of the District Judge who modifi¬ 
ed the decree finally on the 27th of Novem¬ 
ber 1919. Between the passing of the 
decree by the District Judge and the order 
of the High Court a final de cree was 
passed by the Court of first instance on the 
22nd of January 1918. The decree-holder 
applied for execution of the final decree as 
originally prepared. This application was, 
of course, rejected as the decree was based 
on the preliminary decree which had been 
modified on .appeal by the High Court. 
Ultimately the decree-holder on the 20th of 
February 1922 applied to the Court of first 
instance for preparation of a new final 
decree or the amendment of the old one in 
accordance with the preliminary decree 
passed by the High Court in second appeal. 
The learned Judge instead of ordering 
that a new decree should he prepared on 

a separate sheet of paper amended the old 

decree and treated it as a decree in favour 
of the decree-holder. It is noteworthy that 
the application for the preparation of the 
final or an amended decree was made 
within three years of the order passed by 
the High Court in second appeal. That 
application was accordingly within time. 
The present application is for execution of 
the decree prepared on the 20th of February 
1922 and was filed on the 11th of March 
1922. The judgment-debtor took the objec¬ 
tion that the decree was not executable 
inasmuch as the Court had no jurisdiction 
to amend the final decree which was based 
on a preliminary decree which had been 
modified on appeal by the High Court. The 
Court of first instance allowed this objec¬ 
tion but on appeal this objection has been 
overruled. 

The learned Vakil for the objector relies 
on the Full Bench case of Muhammad 
Sulaiman Khan v. Fatima (1) and the Privv 

(i) 11 A. 311; A. W. N. (1889) 107; 0 Ind. Pec. (x. s ) 
v>-&. / 
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Council caseof Brij Narain v. Tejbal Bikram 


Bahadur (2). Both these cases are clearly 
distinguishable. In the Full Bench case 
there was a decree passed by the First 
Court which was affirmed on appeal. As 
soon as the decree was affirmed on appeal 
the Court of first instance censed to have 
any jurisdiction to deal with the matter. 
It, however, amended its decree purporting 
to bring it in accordance with the judgment 
ot the High Court. The Full Bench pointed 
out that the Court had no jurisdiction to 
do anything of the kind because it was the 
Appellate Court alone which had to prepare 
its own decree and it was that decree which 
would have to be executed. Similarly in 
the case before their Lordships of the Privy 
Council tlie First Court had passed a decree 
under s. 88 of the Transfer of Property Act 
which was appealed against to the High 
Court and the appeal was partially allowed. 

J lie C ourt of first instance also passed a 
decree under s. 89 of the Act but as far as 
I can judge from the judgment this latter 
decree was not appealed from. Subsequ- 
ently the Court of iiist instance amended 
not only the decree under s. 89 but also 
the decree under s. 88 by striking out there¬ 
from the provision for future interest. 
Obviously when the decree under s. 88 had 

been appealed from to the High Court the 

( ourt ot first instance had no power to 
amend it It, therefore, acted without juris¬ 
diction in doing so. In the present 
case it has to he noted that the Court of 
first instance did not purport to amend the 
preliminary decree which it had passed 
previously but accepted the preliminary 
decree as ultimately passed by the High 
Court. The prayer of the decree-holder 
was either to prepare a new final decree in 
teims of the preliminary decree passed bj' 
the High Court or to amend the previous 
linal decree so as to bring it in accordance 
with the preliminary decree. The final 
decree could not possibly have been pre¬ 
pared by the High Court. It was the First 

i °Y r * could prepare it and it 

liad full jurisdiction to prepare it. The 
present case, therefore, is clearly distin¬ 
guishable. 

In mv opinion the two prayers asked for 

A 1 e , c ^ ecree ‘bolder in liis application 
dated the 20th of February 1922 were 

I ( V ?oi nd ; 0 C £ s 6C °; 7 A - 507; 10 C. W. N. 6G7; 11 O 
V' ?q- 560 o : « l 2 L R 444 ; 8 M. L. T. 57; 20 M. L. 

P C <; 32A, *° 5 1910)M * w • N. 392; 37 1. A 70 
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substantially the same. His prayer -a as 
that a final decree should be brought into 
existence which should be in accordance 
with the High Court's preliminary decree, 
whether this was a decree prepared on a 
new sheet of paper and called a new final 
decree or an amended decree on the old 
sheet of paper. In my opinion the Court 
of first instance had jurisdiction to do both. 
It could prepare a new final decree in terms 
of the preliminary decree passed by the 
High Court or it could amend its own final 
decree (which had never been appealed 
from) and bring it in accordance with the 
High Court’s preliminary decree The ap¬ 
plication was within time and there was 
no obstacle in the way to the relief being 
granted. 

The decree which was thus prepared can 
be treated valid in either way and is exe¬ 
cutable. The appeal has no merits and 
is dismissed with costs including fees on 
the higher scale 

z. k. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1025 

of 1922. 

April 1, 1925. 

Present :—Justice Sir Ewart Greaves, Kt , 
and Mr. Justice Cuming. 

ANANTA DEW ADHIKAR GOSWAMI— 

P LA 1 NT i F F— A PPELLA NT 
versus 

JOYDEB SARMA and others—Defendants 

—Respondents. 

Limitation Act (IX of 1008), s. 10, Sch. I, Art. 44— 
Person setting up new idol on trust lands, whether 
trustee de son tort Adverse possession—-Limitation. 

The mere fact that a person conies to land which 
originally may have been trust property for an idol 
and places on that land a now namghur and sets up a 
new idol, does not constitute him a trustee de son tort 
for the original idol that was upon the land. [p. 133, 
col. 2.] 

Section 10 of the Limitation Act has no application 
to such a case and the ordinary rule of limitation 
applies, [p. 133, col. 2; p. 134, col. I | 

Moosabhai v. Yacoobbhai, 21) 13. 2G7; 7 Bom. L. R. I\ 
distinguished. 

Appeal against the decree of the District 
Judge, Assam Valley, dated tlie 5th of July 
1921, affirming that of the Subordinate 
Judge of that District, dated the 4th of Sep¬ 
tember 1920. 
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Mr. Gitnada Charon Sen and Babu Pfu' 
bodh Chandra Kar , for Syed M. Saadulla > 
for the Appellant 

Babu Gour Mohan Dutta , for the Re¬ 
spondents. 

JUDGMENT. 

Greaves, J.—This is an appeal by the 
plaintiff against a decision of the District 
Judge of the Assam Valley confirming a 
decision of the Subordinate Judge. The 
suit was brought for a declaration that 
certain property was subject to a religious 
endowment and that it belonged to an idol 
and that the temple formed part of the 
religious endowment of which the plaintiff 
was adhikar or shehait. The lower Appel¬ 
late Court has found that the plaintiff 
entirely failed to prove his title and his 
possession within 12 years of the suit. 

The main attack that has been made in 
this appeal is with regard to the latter find¬ 
ing. It is stated that on the facts adverse 
possession for 12 years does not bar the 
plaintiff’s suit having regard to the provi¬ 
sions of s. 10 of the Indian Limitation Act. 
So far as the question of title is concerned 
we think that the finding is sufficient to 
dispose of the appeal. The plaintiff sued to 
recover the land as an adhikar of the 
parent Satra at Kaliabar of which he says 
the Satra at Karatipar was a branch. Now 
the learned Judge lias found that the parent 
Satra at Kaliabar was a branch of the Satra 
at Karatipar and he has accordingly, in my 
opinion, correctly found that the plaintiff 
had failed to prove his title. The plaintiff’s 
case was that there was on the land in suit 
a namghur and an idol, that the origi¬ 
nal idol and its paraphernalia had dis¬ 
appeared that the namghur had become 
dilapidated and had been removed under 
the Magistrate’s order and he alleged that 
the defendants had come on the land, built 
anew namghur and established a new idol. 
So far as the question of title is concerned 
we agree with the learned Judge and think 
that this finding disposes of the appeal. 

But so far as the second question is con¬ 
cerned, in my opinion, s. 10 of the Indian 
Limitation Act has no application to the 
facts here. The mere fact that a person 
comes to land which originally may have 
been trust properly for an idol and places 
on that land a new namghur and sets up 
a new idol does not, in my opinion, con¬ 
stitute him a trustee de son tort for the 
original idol that was upon the land. We 
think that under the circumstances, the 
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ordinary rule of limitation applies We 
were referred to the case of Moosabhai v. 
Yacoobbhai (1) and to a passege in the judg¬ 
ment of Mr. Justice Tj abji at page 280* as 
authority for the proposition for which the 
appellant contends. But in that case as 
Mr. Justice Tyabji points out at page 281* 
the person who set up limitation was an ex¬ 
press trustee and had taken upon himself 
the administration of the trust and had 
taken possession of the trust properly 
Under circumstances like these clearly it 
was not open to such person to plead that 

adverse possession for 
12 years to resist the suit for he himself had 
acknowledged the existence of the trust 
but in the case before us we find that there 
was no such acknowledgment and that no 
trust relationship between the defendants 
and the original idol existed at the time 
of the suit. Consequently, in my opinion, 
s. 11 of the Limitation Act has no applica¬ 
tion to the facts of this case. 

In the result the appeal fails and is dis¬ 
missed with costs. 

Cuming, J.—I agree. 

on R or- - n T „ Appeal dismissed. 
__(1) 29 B. 2G<; < Bom. L. R. 45. 

♦Pages of 29 B.— [Ed.] - 
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J)c ousted therefrom by a person who in the eye of the 
Jaw has no title to the. property. |p. 135, cols. 1 & 2.] 
l^efriiaant obtnined a simple money-decree frainst 
the plaintiffs father and attached a one-fourtli s-hare in 
certain joint family property which belonged to the 
judgment-debtor and his brothers. The share was 
put up for sale and was purchased by the decree- 
holder himself. The decree-holder did not a r ply for 
delivery of possession during the lifetime of the judg¬ 
ment-debtor. After his death the brothers of the judg¬ 
ment-debtor brought n suit for partition against the 
decree-holder impleading the plaintiff as a defendant, 
m tiie final decree passed in the suit a lot consisting 
a one-fourth share in the property was allotted to 
tne defendant. After this decree defendant applied to 
the hxecution Court and got a formal delivery of pos¬ 
session of the property allotted to him. Plaintiff Jilcd 
an objection to the application for delivery of posses¬ 
sion, which was dismissed. He then brought a suit for 
recovery of possession of the property of which posses¬ 
sion had been taken by the defendant on the ground 
tbat the application for delivery of possession made by 

the defendant to the Execution Court was barred by 
time : J 

Held, (1) that the defendant having obtained pos¬ 
session of the one-fourth share allotted to him in the 
partition decree to which the plaintiff was a party, the 
plaintiff had no right to recover possession of the 
property from the defendant ; Ip. 135, col. l.j 

(2) that in any*case the defendant being tiie purchaser 
of the one-fourth share at auction in execution of his 
decree and having somehow obtained possession of that 
share the plaintiff who had no title to the property 
could not successfully oust the defendant from posses¬ 
sion of it. [p. 135, col. 2.] 

Second appeal against a decree of the 
Additional Subordinate Judge, Azamgarli, 
dated the 15th October, 1924. 

Mr. Ambika Prasad, for the Appellant. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 249 of 1925. 

June 11, 1925. 

Presenf:—Mr. Justice Sulaiman. 
HARAKII SONAR —Plaintiff— 


Appellant 

I'C VSll s 

Babu GOPI KISHUN and others— 
Defendants—Respondents 

Civil Procedure Code (Act l' of 1908), O. XXI r • 

—Execution of decree—Auction-sale- Purchaser "?• 

medies of—Possession obtained by purchaser effect < 

—Person having no title to property sold, whether co 
eject purchaser. 

An auction-purchaser has two remedies open to hii 
for recovery of possession of the property purchase 
by him. He may either have recourse to a summni 

th^ e c y p n c aP ff r 7 \° i the Cou ? Undcr ° XXI - r - 95 ( 

gfiigSH&SKS* 

neriocPof 11 lfrml»f ^ hl ® judgment-debtor for which'tl 
period of limitation would be 12 vears Fven if 

summao- remedy is barred by time his remedy t 
bring a regular suit for recovers- 

barred till 12 years have exS If b^Tore^h? ‘ S 
of the time allowed for this other h ex P lr 

or other obtains heTat" 


JUDGMENT.—This is a plaintiffs 
appeal arising out of a suit for recovery of 
possession. The suit could have been dis¬ 
missed on the ground much simpler than 
the ore on which the lower Appellate Court 
has dismissed it, though even that ground 
is sound. 

I he defendant obtained a simple money- 
decree against the plaintiff’s father aiid 
attached his one-fourth share in a joint 
family property which belonged to* the 
fat lie 1 and his brothers. Under the Piivy 
Council ruling of Suraj Bun&i Koer v. Sheo 
Persad Singh (1), the father’s interest could 
be attached and seizad in his lifetime. It 
^as putup forsale and purchased at auction 
by the decree-holder himself. The decree- 
holder, however, did not apply for delivery 
of possession and the father died. Subse- 
quently the plaint ill’s uncles brought a suit 
for partition against the decree-holder pur¬ 
chaser imj leading the present plaintiff as a 


H) 5 C. 14? at pp. 174; G I. A. 88 
3 Suth. P. C. J. 589; 4 C. L. R. 22G: : 
2 lnd. Dec. (n. s.) 705 (P C.). 


; 1 Sar. P. C. J. 1; 
2 Shome L. R. 24-'; 
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defendant. In this partition suit four lots 
were prepared and one lot consisting of a 
one-fourth share was allotted to the defend¬ 
ant who had purchased the share of the 
plaintiff’s father. This decree became final. 
After this decree defendant applied to the 
Execution Court and got a formal delivery 
of possession on the 24th of October 1922. 
Subsequent to the delivery of possession the 
present plaintiff filed an objection to the 
Court saying that the application for de¬ 
livery of possession was barred by time in¬ 
asmuch as it had been filed more than three 
years after the sale. The Court, however, 
dismissed the objection and upheld the de¬ 
livery of possession against the plaintiif. 
The plaintiff has now brought a separate 
suit for recovery of possession and the main 
ground on which the suit is based is that 
the application for delivery of possession 
was barred by time and, therefore, he is not 
bound by the proceedings relating to the 
delivery of possession. His contention, in 
my opinion, cannot be accepted. 

The first difficulty in the way of the plaint¬ 
iff is that under a partition decree to which 
he himself was a party the defendant lias 
been given one-fourth share in a separate 
lot. In some way or other assuming that 
it was an irregular way the defendant has 
succeeded in obtaining possession of this 
one-fourth share allotted to him. In face of 
the partition decree the plaintiif who has no 
title has no right to recover it back from 
him. The suit, therefere, ought to be dismiss¬ 
ed on this simple ground. 

The lower Appellate Court has, however, 
dismissed it on the ground that though the 
decree obtained by defendant for the posses¬ 
sion of the house had become incapable of 
execution by lapse of time, the right estab¬ 
lished by it remained, and though such 
right could not be enforced by execution 
through Court the defendant could enter by 
ousting any trespasser including the plaint¬ 
iff. Here again the lower Appellate Court’s 
language is altogether inaccurate. The exe¬ 
cution did not become barred by lapse of 
time. The decree had been fully executed 
and the property had been put up for sole 
and sold. It was not the execution which 
was barred by time but the application for 
delivery of possession of the property pur¬ 
chased by the auction- purchaser. The 
ground underlying the decision of the 
lower Appellate* Court, however, still holds 
good. The auction-purchaser has two re¬ 
medies open to him. He may either have 
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recourse to a summary remedy and apply 
to the Court under O. XXI, r. 95 for delivery 
of possession against the judgment-debtor 
or he may not seek that summary remed\ 
but may bring a regular suit for recovery of 
possession against his judgment-debtor for 
which the period of course would be 12 
years. It is, therefore, manifest that oven 
if his summary remedy be barred by time 
his remedy to bring a regular suit for re¬ 
covery of possession is not barred till 19 
yeais have expired. If before the expiry of 
the time allowed for this other remedy he 
somehow or other obtains possession of 
the property he cannot then be ousted by 
a person who in the eye of the law has no 

title. . 

The learned Vakil for the appellant lias 

relied on the case of Ham Uulari v Palah- 

ram (2). That case is distinguishable in the 

first place because there it was the judg¬ 
ment-debtor who had brought a suit for 
partition and not the decree-holder pur¬ 
chasing himself. Furthermore, in the 
present case the interest of the plaintiff s 
father had been attached in his lifetime, 
which must be deemed to be a distinct and 
separate property. V hen that interest was 
put up for sale and sold then prima fade , 
in spite of the words ‘right, title and interest 
of the judgment-debtor in the proclamation 
of sale, the whole interest of the family 
represented bj T the plaintiif s father passed, 
vide the case of Sripat Singh Dngar v. 

Prodyot Kumar Tagore (3). # 

The appeal is accordingly dismissed under 

O XLI > r - 1L , . . 

7 K Appeal dismissed. 

(2 27 Ind. (’as. GOG; 13 A. L. J. 105; 37 A. 120. 

(31 3'.) Ind. (las. 2)2; lo A. L. J. 147; 33 M. L. J. 133. 
( 1917 * m. W. N. 103; 21 C. W. N. 442; 25 C. L. J. 220; 
21 M 1 j. T. 222; 19 Bom. L. R. 290; 44 C, 524; 44 I. A. 

1 (P.’C.j. 
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Second Civil Appeal No. 140 of 1924. 

March 18, 1925. 

Present Mr. Findlay, Offg. J. C. 
JAIRAM and others—Plaintiffs 

—Appellants 
versus 

A OKU —Defendant—Respondent. 

Execution of decree—Decree, whether con be execut¬ 
ed in part. 
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^ here a part of n decree has by flux of time, for 
vhich the decree-holder is in no way responsible, 
become impossible of execution, the decree-holder is 
iiot barred from executing the other portions of the 
decree provided they are independent of the portion 
which has become barred [p. 137, col 2; p. 138, col l.| 

Appeal from a decree of the District 
Judge, Bhandara, dated the 7th Januaiy 
1921, in Civil Appeal No. 79 of 1923. 

Mr. I . R . Pandit , R. B., for the Appel¬ 
lants. 

Tvlr. A. G. Bose , R. B., for the Respondent. 

JUDGMENT.—The present second 
appeal raises a somewhat interesting point 
as regards the execution of a portion of a 
decree onlj r . The four plaintiffs appellants 
appeal against an order of the District 
Judge, Bhandara, dated the 7th of January 
1921, refusing to allow execution of a part 
° 1 tlie decree, which the plaintiffs-appellants 
held against their judgment-debtor Adku, 
who is the respondent in this Court. The 
said order of the District Judge reversed 
in turn an order of the Subordinate Judge, 
First Class, Bhandara, which had allowedin 

the first instance execution of part of the 
decree. 

The facts of the case are, shortly, as 
follows: The plaintiffs-appellants had sued 
for specific performance of a contract of 
lease of the lac of the Pathri jungle, which 
was evidenced by Ex. P-1, dated the 5th of 
February 1920. Under this contract the 
said lease was to enure for some three years 
beginning with the summer crop of 1919 20* 
The consideration for the lease was to 
be Rs. 3,5t0, of which Rs. 50 was paid as 
earnest money at the time. For reasons 
I am not concerned with, the First Court 
dismissed the suit. On appeal to the Court 

of the District Judge, Bhandara, the Sub¬ 
ordinate Judge’s judgment and decree were 
reversed and the plaintiff’s claim was 
decreed on the 19tli of September 1921. 
Fnder this decree it was directed that the 
defendant should execute the deed of lease 
according to the conditions set forth in 
the agreement (Ex. P-1) subject to his 
receiving Rs. 3,450 from the plaintiff. In 
addition Ks. 100 damages were decreed in 
lespect of the plaintiffs having lost the 
summer crop of lac of the fasti year 1329 
which was included in the terms mention¬ 
ed in the lease In addition, an order was 
passed for the payment of a certain amount 
of costs by the defendant to the plaintiffs. 

On the oth of January 1922 the defend¬ 
ant-respondent Adku applied for stay of 
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execution of the decree on the ground that 
he had filed a second appeal in this Court. 
On the 3rd of February 1922 the stay of 
execution was granted subject to certain 
conditions as to tlie daint ill’s-decree-holders 
being allowed to veep a watch on the 
jungle in question as to there being checks 
on the judgment-debtor Adku removing 
any lac from the forest. The second appeal 
of Adku was dismissed by Iiallifax, A. J. 
( without notice to the respondents on 
Ihe 19th of April 1922. On the 6th of 
September 1923 the present appellants 
applied for execution of the decree so far 
as the order for payment of Rs. 100 damages 
and of costs was concerned. The judg¬ 
ment-debtor Adku’s Counsel on the 12th of 
October 1923 pleaded th at his client was 
unaware of the result of his second appeal 
to the High Court, but at a subsequent 
hearing it was discovered that the said 
second appeal had been dismissed. The 
Subordinate Judge then proceeded to 
execute the decree until thi execution pro¬ 
ceedings ceased as a result of the lower 
Appellate Court’s order, which is the 
subject of this appeal. 

As is evident from the order appealed 
against, the learned District Judge has 

proceeded entirely on the strength of the 

decision in Fatehchand v. Panna Lall 
Bania ( 1). It seems to me, however, that he 
has giavely misapprehended the real mean- 
ln £ of . tlie decision in question. Stevens, 
J. C., in the said case obviously relied on 
the case of TIuro Sunkur Sandijal v. iTaruck 

thunder Bhutlacharjee ( 2 ), but, in my 

opinion, if the latter decision be examined 

carefully, it is really unfavourable to the 

position which the defendant-respondent 

takes up in this appeal. Peacock, C. J., at 

page 4JO of the said case remarks as fol¬ 
lows :— 

I do not mean to say that a person may 
not apply for execution of part of a 
decree, if lie admits that the remainder has 
>een satisfied; nor do I mean to say that, 
where a decree is perfect for execution in 
ceitain respects and imperfect in other 
respects, that execution may not be taken 
out for the portion which is perfect. For 
instance, a decree-holder may obtain a 
decree to recover possession of lands and 
ror wasitat to be assessed in execution. The 
ueciee cannot be executed as regards the 

(1) 10 C. P. L. R. 83. 

3 B. L. R. A. C. J. 111. 

’Page ot 11 W. R.— [Ed.) " 
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wasilat until it is ascertained. That ought 
not to prevent the execution-creditor from 
applying to execute the decree as to that 
portion which is perfect and seizing in 
execution the land which has been decreed 
to him. But after the decree is perfect for 
execution in its entirety, as for instance 
in the case just put, after the icasilat had 
been assessed and fixed, I apprehend that 
the execution-creditor cannot take out one 
execution for the wasilat , another for the 
costs and another for the interest on the 
costs.” 

Now, what was the real position in the 
present case? The agreement (Ex. P-1) 
related to the performance of a lease for 
3 years beginning from 1919-20. In the 
meantime, on the initiative of the defend¬ 
ant-respondent, execution has been stayed 
on the ground of his second appeal, and this 
order of stay of execution remained in force 
until after the application for execution, I am 
concerned with, had been filed on the 6th 
of Sepember 1923. The learned District 
Judge has remarked that the present case 
is parallel to the Fatehchand v. Panna Lall 
Bania (1) quoted above, inasmuch as 
here no time was fixed for the payment 
of the money, nor was any condition laid 
down as to the non-payment of the amount. 
This can hardly be said to be correct, for, 
in effect, the execution of the lease, at any 
rate by 1923, would have amounted to 
nothing more or less than a useless for¬ 
mality, for the period for which the lease 
was to run had already expired. It would 
thus have been utterly futile for the 
decree-holders to have asked for the specific 
performance of the decree, for the period 
during the lease was to run had already 
expired. It must be remembered also that 
there is nothing to show, nor indeed has 
it been urged on behalf of the respondent 
that there was any laches on the part of 
the present appellant in applying for exe¬ 
cution of the decree. As I have already 
shown, it was on the application of the 
defendant-respondent himself that execu¬ 
tion of the decree had been stayed. 

The learned Counsel for the defendant- 
respondent has urged that if the plaintiffs- 
appellants are granted a decree for Rs. 100 
damages, they will, in effect, receive this 
amount without having paid to his client the 
consideration of the lease. This argument 
does not appear to be of any great force. 
The defendant-respondent himself is clearly 
responsible for the fact that thewhole decree 
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has not been executed. Rs. 100 of account 
of damages was awarded in respect of the 
defendant-respondent's wrongful act in not 
carrying out the terms of the agreement 
(Ex. P-1). Such a consideration, therefore, 
seems to me to be of no real weight. It 
would be just as open to the plaintiffs-appel- 
lants to argue that they have been out of 
pocket for several years of the Rs. 50, 
earnest money, which they paid. 

Again, another contention has been urged 
on behalf of Adku to the effect that the 
plaintiffs’ proper course is to deposit the 
balance of the consideration, Rs. 3,450, ask 
for specific performance for execution of the 
lease, and then claim damages by a separate 
suit in respect of the lac crop for the remain¬ 
ing period the lease had to run. I cannot 
concur in any such suggestion, which seems 
to me equally opposed to the mandates of 
both law and equity, not to mention com¬ 
mon sense. The execution of the lease, 
after the period covered by it, would be 
nothing more than a worthless and useless 
formality. 

The real mistake made by the lower 
Appellate Court in dealing with this case 
was in its regarding the decree we are con¬ 
cerned with, as one perfect for execution 
in its entirety. As I have already shown, 
the decree was nothing of the sort, and 
circumstances have occurred, for which the 
present appellants were in no way respon¬ 
sible, which have rendered it impossible 
for them to ask for execution of the part 
of the decree relating to specific perform¬ 
ance of the lease (Ex. P-1). The other 
two parts of the decree can, however, ob¬ 
viously be executed independently of the 
portion relating to the matter of specific 
performance, and I know of no rule of law 
or of equity which should prevent the 
present appellants from executing the por¬ 
tion of the decree relating to the damages 
and of costs. 

The decision in Fatehchand v. Panna Lall 
Bania (1) was obviously never intended by 
Stevens, J. C., to bear the interpretation 
which the respondent has attempted to 
place on it. There the question was whe¬ 
ther the plaintiff could be allowed volun¬ 
tarily to split up his decree and to take 
out execution of only a portion thereof 
while deliberate!/ refraining from execu¬ 
ting the other portion in which the benefit 
was subject to an onerous condition. The 
present case, as I have attempted to show, 
is entirely different. Part of the decree 
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has by flux of time, for which the decree- 
holders were in no way responsible, become 
impossible of execution; but this fact in no 
way bars the present plaintifYs-appellants 
from executing the other portions of the 
decree, portions which are now entirely in¬ 
dependent of the matter of specific per¬ 
formance. 

The appeal is accordingly allowed. The 
order of the lower Appellate Court is re¬ 
versed and the case will go back to the 
b irst Court which will proceed to dispose 
of the application for execution, dated the 
6th of September 1923. The defendant- 
respondent will bear the plain tiffs-ap pell ant s’ 

costs^both in this and in the lower Appel¬ 
late Court. Costs in the First Court will 
be awarded according to the discretion of 
the Judge thereof. 

G - K - D - Appeal allowed. 

z. K. 
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ing that the decree had been passed against 
them individually and not against the 
firm. The Subordinate Judge held that 
this was so and ordered attachment to be 
made from the personal property of these 
three men. On appeal to this Court it was 
held ex parte that the suit was against the 
firm and no application having been made 
under O. XXI, r. 50 and nobody being pre¬ 
sent to urge that the decree-holder claimed 
the benefit of this rule, the appeal was 
accepted. That order was set aside and at 
the heaiing of the appeal Counsel points 
out that it is unnecessary to quote O. XXI, 
r. 50, though it would doubtless under the 
circumstances be desirable that the decree- 
holder should do so and if he can 
show that individual members of the firm 
were individually and personally served he 
is entitled to tlie relief he claimed. He 
also urges that the decree is not against the 
firm. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 2315 

of 1922. 

February 10, 1925. 

Present: —Mr. Justice Harrison. 

A AISHNO DAS and others—Judgment- 

Debtors—Appellants 

VC vsus 

The Firm TIRATH DAS JAMNA DAS 
—Decree-Holders—Respondents. 

_ Civil Procedure Code (Act V of 190S), O. XXI, rr. 37, 
50—Decree against firm, whether can l>e executed 
against members individually—Service on members, 
proof of—Arrest of judgment-debtor, application for - 
Attachment, previous, absence of, effect of. 

Where a decree is obtained against a firm the 
decree-holder is entitled to proceed against individual 
members of the firm in execution of the decree with¬ 
out making an application under r. 50 of O. XXI of 
the C. P. O., if he can show that the individual mem¬ 
bers of the firm wore individually and personally 
served. 

There is nothing illegal in an application for arrest 
of the judgment-debtor whether or not there has been 
a previous attachment of the judgment-debtor's pro¬ 
perty. 

First appeal from an order of the Sub- 
Judge, Amritsar, dated the 4th July 1922. 

Dr. Nand Lai , for the Appellants. 

Mr. Sundor Das , for the Respondents. 

JUDGMENT. —The facts of the case 
are very simple. A decree was given 
against the Firm Vaishno Das-Parma Nand 
and the decree-holder proceeded to execute 
it against the individual members contend- 


On this latter point I take the same view 
as taken before and as to the applicability 
of O. XXI, r. 50, I think he is light and 
as the record shows that all three members 
were served individually the decree may be 
executed against them personally in spite of 
the firm being insolvent. 

Dr. Nand Lai contends that the result 
of the firm being declared insolvent is to 
render all members of that firm equally in¬ 
solvent and to endow them individually and 
personally with the advantages which accrue 
from an adjudication. He also contends 
that the substituted service was no service 
for the purpose of O. XXI, r. 50, and that 
the record does not show that there was 
any substituted service; the words “sub¬ 
stituted service has been effected” not being 
a sufficient reason for holding that this 
was done. I find that there is no force in 
these contentions. 

The order of the Subordinate Judge was 
that the application for arrest would bear 
no fruit until attachment had been made. 
There is nothing illegal in an application 
for arrest whether or no theie has been a 
previous attachment, and I direct the Sub¬ 
ordinate Judge to issue notice under O. 
XXI, r. 37, and to proceed in accordance 
with the law. Under the circumstances of 
the case I order that half of the costs of 
the appeal of the decree-holder will he paid 
by the judgment-debtor. 

z. K. Order accordingly. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Miscellaneous Civil Appeal No. 49 

of 1924. 

February 25, 1925. 

Present: —Mr. Wazir Hasan, A. J. C. 

The BENGAL and NORTH-WESTERN 
RAILWAY Co , Ltd. through its AGENT 

at GORAKHPORE — Defendants— 

Appellants 

SPECIAL MANAGER, COURT of 
WARDS, BA LR AM PUR— Plaintiffs — 

Respondents. 

Railways Act (IX of 1800), ss. 77, 1^0—Suit to 
recover compensation for non-delivery of goods— 
Notice, whether necessary—Mode of service of notice 
— "May" in s. 11,0, meaning of. 

The mere fact that a person who 9ues a Railway 
Company for compensation for non-delivery of goods 
consigned to the Company for carriage puts forward 
a case of non-delivery only does not necessarily lead 
to the conclusion that it is not a case of the loss of 
the goods. The fact of non-delivery is the effect 
which may ensue from several causes, for instance, 
from wrongful detention or from loss of the goods. 
The distinction between loss and non-delivery for 
purposes of Arts 30 and 31 of Sell. I to the Limitation 
Act does not justify a conclusion that the word 
“loss” in s. 77 of the Railways Act excludes non¬ 
delivery of the goods. A claim for compensation for 
non-delivery without more, merely asserts that the 
goods were not delivered at the agreed time or 
within a reasonable time. Such a claim asserts 
nothing as to the cause of non-delivery. Where 
wrongful detention is not pleaded or put in issue a 
claim merely for compensation for non-delivery must 
be understood as including or involving a claim for 
compensation for the loss of the goods within the 
meaning of s. 77 of tli 2 Railways Act, and the plaintiff 
must serve a notice upon the Railway Company in 
accordance with the provisions of that section. [p. 
139. col. 2; i. 110, col l.J 

The word “may” in s. 140 of the Railways Act is 
used because the law allows notice to be served in 
one of the three modes laid down in the section. It 
gives an option to the person who is required to give 
notice to choose any one of the three modes pre¬ 
scribed therein. If a notice is not served in com¬ 
pliance with any of the three modes mentioned in 
the saction it must be held that there is no notice in 
law. [p. 110, or.I 2.] 

Oase-law referred to. 

Second miscellaneous appeal against an 
order of the Additional Sub-Judge, Gonda, 
dated the 5th September 1924, reversing 
that of the Munsif, Utraula at Gonda, 
dated the 27th May 1924. 

Mr. G. N. Mukerji , for the Appellants. 

Mr. M. Wasim , for the Respondents. 

JUDGMENT. —The suit out of which 

Huh uppeul arises was brought by the ie- 
8po.ide.its against the appellant B. & N.-W. 
Railway Company forrecovery of Rs. 992-11-0 
as tlie price of certain goods which the re¬ 


spondent had delivered to the appellant 
Company for carriage by Railway. The 
goods have not been delivered to the 
appellants at the destination. One 
of the defences and the only defence with 
which I am concerned was that the suit 
was bad for want of notice required by 
s. 77 of the Railways Act, 1890. The 
plaintiffs rejoinder to this defence was 
that notice had been issued to the Traffic 
Manager of the Company at Gorakhpur 
where the Agent of the Company also lives 
and in the circumstances of the case that 
notice was sufficient. Further that no notice 
is required by law in respect of a claim 
for compensation for mere non-delivery of 
the gooc s. The Court of first instance 
accepted the defence and dismissed the suit 
without trying other issues in the case. 
On appeal by the plaintiffs the learned 
Additional Subordinate Judge of Gonda 
accepted the appeal, set aside the decree 
of the Court of first instance and remand¬ 
ed the case under O.XLI, r. 23 of the C. 
P. C. for decision on merits. This is an 
appeal from that order of the learned 
Additional Subordinate Judge. 

On behalf of the appellants the sole argu¬ 
ment raised was that the nature of the 
case was such as required the notice en¬ 
joined by s. 77 of the Railways Act. In 
reply the learned Counsel for the respon¬ 
dent raised also the plea that the notice 
as given was sufficient compliance with the 
law 

As to the first point the lower Appellate 
Court has proceeded on the ground that 
the case was one of compensation for non¬ 
delivery and not for the loss of the goods 
and, therefore, no notice under s. 77 was 
necessary. I am unable to agree with the 
view taken by the lower Appellate Court. 
To my mind the mere fact that the 
plaintiff put forward a case of non-de¬ 
livery only does not necessarily lead to the 
conclusion that it is not a case of the 
loss of the goods. The fact of non-delivery 
is the effect which may ensue from 
several causes. Such a cause may he 
wrongful detention or loss. In the present 
case the plaint does not state that the 
non-delivery was due to the loss of the 
goods, but there is no allegation either 
that it was due to wrongful detention. On 
the other hand there is evidence on the 
record to show that the claim which the 
plaintiff-respondent original^ put forward 
was a claim for compensation for the loss, 
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(See Ex. 6). The lower Appellate Court 
in support of the view which it has taken 
has referred to the decision of a Single 
Judge of the Patna High Court in the case 
of Hast Indian Railway Company v. Messrs. 
Kali Charan-Iiam Prashad (1) and a similar 
decision of the Court of the Judicial Commis¬ 
sioner of Nagpur in the case of Seth Mul- 
chand v. Agent, G. I. P. Ry. Co., Bombay (2). 
In the case of Hast Indian Railway Company 
v. Messrs. Gopiram Gourishankar (3), the 
Patna High Court has dissented from the view 
taken in the case relied upon by the learned 
Subordinate Judge and on its own merits 
that is a decision which, I say respectfully, 
does not commend itself to me. The 
reasoning underlying that decision has been 
adversely commented upon by their Lord- 
ships of the Calcutta High Court in the 
case of Assam Bengal Railway Co., Ltd. v. 
Radhika Mohan Nath (4). I agree with the 
view taken in the Calcutta case that the 
distinction between loss and non-delivery 
in Arts. 30 and 31 of the Limitation Act 
does not justify a conclusion that the 
word “loss 1 ' in s. 77 of the Railways Act 
excludes non-delivery of the goods ‘and I 
also agree with the opinion expressed by 
Richardson, J., that “a claim for non¬ 
delivery without more, merely asserts 
that the goods were not delivered at the 
agreed time or within the reasonable 
time. Such a claim asserts nothing as to 
the cause of non-deliverv," and the further 
opinion that “where detention is not 
pleaded or put in issue a claim simpliciter 
for compensation for non-delivery must 
be understood as including or involving 
a claim for the loss of the goods within 
the meaning of s. 77.“ In the case of the 
Madras and Southern MarliattaRailway Com - 
pciny, Limited v. Hardoss Banmali Doss (5), 
their Lordships of the Madras High Court 
held that notice under s. 77 was necessary 
in aclaimof compensation for wilful delivery 

of goods to a person not entitled to them. 

As to the second point the learned 
Subordinate Judge has decided it in favour 
of the defendant Company. Before me it 
is argued that s. 140 of the Railways Act 
is merely an enabling provision and is not 


exhaustive of the class of persons on whom 
notice may be served. The argument is 
based on the word ‘may’ used in s. 140. 
I am unable to accept the contention. 
The word ‘may’ is used because the law 
allows notice to be served in one of the 
three modes laid down in the section. It 
gives an option to the person who is re¬ 
quired to issue the notice to choose any 
one of the three modes prescribed therein. 
To express that option the Legislature has 
used the word ‘may’. If a notice is not served 
in compliance with any of the three 
modes mentioned in the section it must be 
held that there is no notice in law. This 
interpretation of s. 140, was made by the 
Allahabad High Court in the case of 
Caivnpore Cotton Mills Co., Ltd. v. Great 
Indian Peninsular Railway (6). It may 
lie pointed out that the word ‘may’ in 
certain circumstances means ‘shall’ to use 
the langage of Lord Cairns in the case of 
Julius v. Lord Bishop of Oxford (7): “There 
may be something in the nature of the 
thing empowered to be done, something 
in the object for which it is to be done, 
something in the conditions under which 
it is to be done, something in the title 
of the person or persons for whose benefit 
the power is to be exercised, which may 
couple the power with a duty, and make it 
the duty of the person in whom the power 
is reposed, to exercise that power when 
called upon to do so”, per Lord Phillimoie 
in the case of Alcock Ashdown and Com¬ 
pany Limited v. Chief Revenue Authority of 
Bombay (8). 

The respondent’s learned Counsel referred 
to certain printed clauses on the back of 
the Railway receipt Ex. W-5 as showing 
that the Company has allowed notice re¬ 
quired by the Act to be served on the 
Traffic Manager to whom power is given 
to settle claims for compensation. In the 
first place I am not prepared to construe 
those clauses in the sense in which the 
learned Counsel reads them. In the second 
place those clauses cannot be given the 
effect of overriding the clear words of 
the Statute. 


(1) 69 Ind. Cas. 103; 3 P. T,. T. 215* (19^) Pat 

145; (1922) A. I. K. (Pat.) 108. * ' 1 3t ‘ 

(2) 79 Ind. Cas. 602; (1924) A. I. R. (N ) 288 

g 7 4\ n( H Hr, ^ A. I. R. (Pat} 315. 

(C J 397 ' 1 8 ° W ‘ N 438; ‘ 19231 A - 1 R 

L C w. V 1 M - 871; 35 M - LJ 35: 


( 6 ) 71 Ind. Cas. 614; 43 A. 353; 21 A. L. J. 223; 
(1923) A. I. R. (A.) 301. 

(7) a880) 5 A C. 214; 49 L. J. Q B. 577 ; 42 L. T. 
546; 28 W. R. 726; 44 ,T. P. 600. 

( 8 ) 75 Ind Cas. 392; 50 I. A. 227; 21 A. L. J. 689; 2a 
Bom. L. R. 920; .1923) M. W. N. 557; (1923) A. I-R- 
(P. C.) 138; 33 M. L. T. 267; 45M.L. J. 592; 47 B. 742; 
18 L. W. 918; 39 C. L. J. 302; 28 O. W. N. 762 (P. C.) 
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The result is that I allow this appeal 
set aside the order of the lower Appellate 
Court and restore the decree of the Court 
of first instance with costs throughout, 
z. k. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1375 

of 1922. 

February 19, 1925. 

Present :—Mr. Justice Sulirawardy and 

Mr. Justice Duval. 

Shaikh TALEB AL1— Defendant— 

Appellant 

versus 

Shaikh ABDUL RAZACK and another 
—Plaintiffs—Respondents. 

Hindu Law — Migration—Personal law , presumption 
of, if rebuttable—Dayabhaga Law—Prostitutes —Stri- 
dhan property — Inheritance. 

The presumption that a Hindu migrating from one 
place to another carries with him his personal law, is 
rebuttable, [p. 112, col. 1.] 

The mere fact that a Hindu governed by the Daya- 
bliaga Law has adopted the life of a prostitute does not 
sever the tie which connects her to her kindred by 
blood; and consequently her stridhan property passes 
upon her death according to the law of succession 
laid down under the Dayabhaga. [p. 142, col. 2. | 

Hari Lai Singh v. Tripura Charan Roy, 19 Ind. 
Cas. 129; 10 C. 050; 17 C. W. N. 679; 17 C. L. J. 438, 
Sarna Moyee Bewa v. Secretary of State for India, 
25 C. 254; 2 0. W. N. 97; 13 Ind. Dec. (n. s.) 171, 
and Tripura Charan Banerjee v. Hai i Mati Dasi, i) Ind. 
Cas. 657; 38 C. 493; 15 C. W. N. 807, relied on. 

Meenakshi v. Muniandi Panikkan, 25 Ind. Cas. 957; 
38 M. 1144; 1 L. W. 704; (1914) M. W. N. G72; 16 M. L. 
T. 270; 27 M. L. J. 353, distinguished. 

Hindu Law makes no distinction between rules of 
succession applicable to the property of a Hindu 
degraded woman and that of a respectable woman. 

[ibid.] 

According to the Dayabhaga School of Hindu Law 
the son succeeds to the stridhan property of his 
mother in preference to the married daughter. [j>. 143, 

col. 1.] 

Appeal against a decree of the First 
Additional District Judge, Midnapore, dated 
the 5th of May 1922, reversing that of the 
Munsif, Second Court, Midnapore, dated 
the 5th of September 1921. 

Mr. Amarendra Nath Bose and Babu 
Apurba Charan Makerjee, for the Appel¬ 
lant. 

Mr. Mahendra Nath Roy and Babu Santosh 
Kumar Pal , for the Respondents. 

JUDGMENT. 

Suhrawardy, J.— This appeal arises 
out of a suit for rent for the years 132G 
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to 1328. The defendant denied the rela¬ 
tionship of landlord and tenant between 
the plaintiffs and themselves and set up 
their own title. They succeeded in the 
hirst Court but the learned Additional 
District Judge of Midnapore decreed tlie 
plaintiffs’ suit. The present appeal is by 
the defendants and four points have been 
urged by the learned Advocate appearing 
on their behalf. 

Ihe property in suit, it appears, belonged 
to one Ivirtibash Maity, who had in his 
keeping a woman of the name of Saras- 
wati Debi. lie executed a deed of gift of 
the property in suit in favour of his Mis¬ 
ti ess in 1915. He left two children by 
Saiaswati a son Rampado and a daughter 
Haripriya. After that Saraswati died leav- 
mg these two children behind her—Hari¬ 
priya having been married before her 
death. On the 16th October 1920, the 
plaintiffs purchased the entire property 
from Rampado and on the 30tli March 
1921, the defendants purchased the entire 
property from Haripriya. The plaintiffs 
ha\ e biought t his suit for recovery of arrears 
ol lent on the allegation that the property 
devolved upon Rampado and as purchasers 
f i om him they are entitled to receive rent 
from the defendants who admittedly were 
the tenants on the land under Saraswati, 
and have since been in occupation of it. 
Ihe defence as made out in the written 
statement was that Rampado was not born 
oi the womb of Saraswati and, therefore, he 
was not her heir and that the purchase by 
the plaintiffs from Rampado was not 
genuine. The Trial Court dismissed the 
plaintiffs suiton the ground that Saraswati 
was an up-country woman and presumably 
governed by the Mitakshara School of Law 
cincl qs unclei that School the daughter is 
the preferential heir in respect of the 
stndhan property, Rampado did not in¬ 
herit any interest in it and, therefore, the 
purchase by the plaintiffs did not give 

them any title to the property. On appeal 

the learned Additional District Judge hasnot 

given effect to this plea on the ground that it 

was not raised in the pleadings and that 

it a\ as on 13 brought out in the cross-ex- 

animation of one of the plaintiffs’ witnesses 

that Saraswati's father was an up-country 

man. Ihe learned Judge notes that the 

witness after making the statement added 

that he did not know whether Saraswati’s 

father -was governed by the Mitakshara Law 
or not. 
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In the first place, the learned Advocate 
for the defendants pressed for our consi¬ 
deration the point that Saraswati being 
governed by the Mitakshara School of Law, 
succession to her property should be govern¬ 
ed by that law. 1 am of opinion that 
the view taken by the learned Judge is 
correct and that we should not allow the 
defendants to raise this question at a late 
stage. I observe in the pleadings that the 
plaintiffs’ title was questioned only on the 
grounds, first, that Rampado was not a son 
born of the womb of Saraswati, and secondly, 
that the purchase by the plaintiffs was not 
genuine. No suggestion was made in the writ¬ 
ten statement that the plaintiffs’ right could 
be challenged on any other consideration 
such as that the son of a person governed by 
the Mitakshara Law has no right in pre¬ 
ference to the daughter to succeed to stri¬ 
dhan property. It is, undoubtedly, a ques¬ 
tion of fact. The presumption that a 
Hindu migrating from one place to another 
carries with him his personal law is a 
rebuttable one. Since the defendants did 
not attack the plaintiffs’ title on this 
ground, the plaintiffs were unable to adduce 
any evidence to show by what law Saras¬ 
wati was governed. 

It is argued in the second place that even 
if the woman Saraswati was governed by 
the Dayabhaga School of Hindu Law, she 
being a prostitute her daughter is to be 
preferred to her son according to the law 
of inheritance that governs Hindu women 
who have taken to prostitution. This point, 
too, was not raised in the pleadings and 
it was not taken in any of the Courts 
below. We have, therefore, not the advan¬ 
tage of the opinion of the Courts below 
who are in touch with the parties and the 
evidence. But it is urged that it is a pure 
question of law and the plaintiffs in order 
to succeed in this suit must prove their 
title strictly. We have, therefore, allowed 
the learned Advocate for the appellants to 
argue this point. No authority has been 
placed before us in support of this con¬ 
tention nor any text from any original 
authority on Hindu Law. But reliance is 
placed upon certain observations in the 
Hindu Law of Stridhan and Marriage by 
Sir Gurudas Banerjee, 5th Edition, at page 
458. There the learned author deals with 
the succession of property of dancing 
women. It is not necessary to go into 
the cases in which a similar point came up 
for consideration as the question seems to 
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have been set at rest by the Full Bench 
decision of this Court in the case of Hari 
Lai Singh v. Tripura Charan Roy (1) 
which holds that the mere fact that a 
Hindu has adopted the life of a prostitute 
does not sever the tie which connects her 
to her kindred by blood; and consequently 
her stridhan properly passes upon her 
death according to the law of sncce sion 
laid down under the Bengal School of 
Hindu Law. The judgment of the Full 
Bench is based upon tlie theory approved 
by that decision that the Hindu Law makes 
no distinction between rules of succession 
applicable to the property of a Hindu 
degraded woman and that of a respectable 
woman. This view so adopted in the 
Full Bench case has called for some severe 
criticism at the hands of the Editor of Sir 
Gurudas Banerjee’s book But it is worthy 
of note that in the case of Sarna Mmjee 
Beiva v. Secretary of State fur India (2), 
to which Sir Gurudas was a party, it was 
held that a woman of the town who is 
Hindu hy birth floes not cease to be a 
Hindu bv reason of the degradation and 
succession to her property is governed by 
the Hindu Law. The'law as regards dancing 
women has been properly characterised 
as peculiar to the Presidency of Madras 
as was observed in the case of Sarna 
Moyee Bewa v. Secretary of State for India 
(2) already referred to and it is admitted 
by the Madras High Court in the case of 
Meenakshi v. M uni and i Panikkan (3) that 
the law of succession as obtaining in that 
Presidency to the estate of dancing woman 
is based upon local custom and usage. As 
a matter of fact, as the learned Advocate 
for the respondent rightly points out there 
is no departure in that Presidencv from 
the ordinary Hindu Law of succession 
even in the case of dancing giils, 
for in that Presidency Mitakshara School 
of Hindu Law prevails and according 
to that law as regards stridhan pro¬ 
perty the daughter is prefened to the 
son. The nearest approach to the facts of 
the present case is the case of Tripura 
Charan Banerjee v. Ilari Mati Dasi (i), the 
decision of which covers a portion of the 
points raised in this ca-e. This case vas 


■ * ^ 


^ 1 iu kj. oou: it L . 

C. L. J. 438. 

(2)25 O. 254; 2 C. W. X. 87; 13 Ind. Dee. .vs) 
l* 1. 

G) 25 Ind. Cas. 937; 38 M. lilt; 1 L. W. 704; (1914) 
W. N. 672; 16 M. L. T. 270; 27 M. L. J. 333. 

(4) 9 Ind. Cas. 657; 38 C. 493; 15 C. W. N. 807. 
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not approved of by the Full Bench in 
respect of some of the observations made 
by the learned Judge; but the rule of suc¬ 
cession of degraded Hindu women leaving 
illegitimate children as laid down there 
has not been dissented from. In that case 
a Hindu prostitute died leaving six child¬ 
ren two of whom were sons and four 
daughters. It was held that each son 
would take 1/Gth of the property left by 
the deceased. This being the state of the 
case law, it may now be taken to be fairly 
settled that succession to stridhan property 
of a degraded Hindu woman is to be 
governed by the ordinary Hindu Law of 
inheritance and that daughter is not to 
be preferred to the son in the line of suc¬ 
cession. According to the Hindu Law of 
succession to the stridhan property of a 
woman the son succeeds in preference to 
the married daughter under the Dayabhaga 
School ol Hindu Law. The daughter Hari- 
priya having been married before the 
death of Saraswati, Rampado, her son, 
succeeded to the entire property left by 
her. The second contention of the defend- 
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be due to the iact that its genuineness was 
not disputed before him by the defendants 
for the reason that the defendant himself 
was one of the attesting witnesses to that 
kobala. On a perusal of the Judges judg¬ 
ment it seems to have been conceded that 
the plaintiffs kobala was genuine •• s the 
learned Judge’s finding with regard to 
certain rent-receipts filed by the defend¬ 
ant is based upon the fact that the de¬ 
fendant himself signed the kobala as an 
attesting witness. There is enough indi¬ 
cation in his judgment to show that he 
behe\ ed the plaintiffs kobala to be genuine 
All the points raised by the appellants 

fail and this appeal must be dismissed 
•with costs. 

Duval, J. —I agree. 

N - H - Appeal dismissed. 


ants fails accordingly. 

The third point urged is that on the 
findings of the learned Judge Rampado 
was a minor at the time when he executed 
the kobala in favour of the plaintiffs on 
the 16th October 1920 and, therefore, the 
plaintiffs derived no title under it. The 
learned Judge remarked that in 1915, the 
date of the deed of gift by Kirtibash in 
favour of Saraswati, Rampado was 12 years 
of age and Haripriya was 11 years old. 
This point even was not raised in any of 
the Courts below nor even before the 
learned Judge. It is well-known that in 
this country in giving the age of a person 
the number of years he has completed is 
mentioned without taking into account the 
months by which he may have exceeded 
that age; so that a person nearing the 
age of 13 is said to be 12 years old though 
actually he may be very near 13. As this 
point was not raised and as it is a question 
of evidence, we do not think that we should 
be justified in holding that merely because 
he was said to be 12 years of age in-1915 
he was below 18 on the 16th October 
1920. 

Fourthly and lastly it is urged that there 
is no finding in the Judge's judgment 
that the plaintiffs’ kobala is genuine. There 
is doubtless no distinct finding on this 
point in the Judge’s judgment but it may 


JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 143 of 

1924 

March 6, 1925. 

Hallifax > A. J. C. 

LrUlvUUUAb and others—Plaintiffs— 

Appellants 

versus 

OLLABRAO —Defendant No. 2 — 

Respondent. 

oA% d i! l Z nVr % ! S72 \ l^-Contract Act (IX 
<IZ% SS - ! 1 ' bo ~T hst ?PP e k whether operative against 

ZZm xrTi by l n l nor ' suhse( l ue ntly discovered to 

restored^ 1 takC °^ act ~ Bene ^ whether must he 

™ ention ® d hl s - 11 of the Contract Act as 
incompetent to contract are not iucluded in the “per¬ 
sona of whom s. 115 of the Evidence Act speaks. 
Iheie can. therefore, bo no estoppel in respect of pro¬ 
mises made by a minor as the promise of an infant is 

al°l ™p° re iM, a c n ol‘ 10 “ IUnatiC ’ that i3 ' no P romise " 

Section Go of the Contract Act applies to a case 
where he parties to a contract were not aware of the 
minority ofone of them, and which was discovered to 

[p. lhllco 1 ! aCC ° Unt at a sub sequent date only. 

Appeal against a decree of the District 

f* dge ' ^. a, dha, dated the 18th January 
1J-4, in Civil Appeal No. 99 of 1923 

5J r - C ■ Tiwtiri, for the Appellants. 

All. (j . b. Lule t for the Respondent. 

spondent to this appeal was born on the 9th 
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of May 1902 and was, therefore, a minor 
till the 9th of May 1920. His father, Ram- 
chandra, died on the 23rd of May 1918, and 
on the 28tli of June of the same year, being 
then just over sixteen, he applied on his 
own behalf and as guardian of his two 
younger brothers for mutation of names in 
respect of the family property and also for 
the appointment of himself as lambardar. 
Mutation was carried out and he was appoint¬ 
ed la mbardar. In many other matters also he 
acted as of full age from immediately after 
his father's death, including the execution 
on the 24th of June 1919 of a registered 
mortgage in favour of the plaintiffs in the 
present suit in which he was described as 
twenty years of age. 

The present suit was filed, on the 11th of 
October 1922, against Gulab Kao and his 
uncle Atmaram on the basis of a bond 
signed by both of them on the 7th of 
August 1919, promising payment by the 
28th of November 1919 and of certain ad¬ 
vances made to them both on the 13th and 
31st of October and the 15th of January 
1920, of which they acknowledged receipt 
by signing the entries in the plaintiffs’ 
account books. A decree has been passed 
against Atmaram, but it has been held in 
both the Courts below that neither s. 115 of 
the Evidence Act nor s. 05 of the Contract 
Act can operate to make Gulab Kao liable. 
It is against this decision that the plaintiffs 
have come here in appeal, apparently for 
the reason that Atmaram, who is separate 
from his nephew, does not own enough pro¬ 
perty to satisfy the decree. 

That those persons mentioned in s. 11 of 
the Contract Act as incompetent to contract 
are not included in the “persons” of whom 
s. 115 of the Evidence Act speaks is put 
beyond controversy by the judgment of the 
Privy Council in Mahomed Syedol Ariifin 
v. Yeoh Ooi Gark (1) which was followed in 
Muliabai v. Garu (2). Estoppel can well be 
regarded as holding a person to the pro¬ 
mises he did make for consideration and 
was capable of making, whether he was in 
a position to fulfil them at that time or not, 
but that clearly cannot be done in the case 
of a person incapable of making a promise 
at all; the promise of an infant is no more 
than that of a lunatic, that is, no promise 
at all. 

(1) 39 bid. Cas. 401; 21 C. W. N. 257; (1917; M. W. 
N. 162; 19 Bom. L. R. 157; (1916; 2 A. C. 575; 86 L. J. 
P. C. 15; 43 I. A. 256; 115 L. T. 564 ; 32 T. L. R. 678 
(P. 0.). 

(2; 53 Iud. Cas. 65; 15 N. L. R. 149. 
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The view that s. 05 of the Contract Act 
cannot be called in aid by the plaintiffs is 
based on an incidental passage in the judg¬ 
ment of tlie Privy Council in Mohori Bibi v. 
Dharmodas Ghose (3) which is as follows: 
“A new point was raised here by the appel¬ 
lants’ Counsel founded on s. G5 of the Con¬ 
tract Act, a section not referred to in the 
Courts below, or in the cases of the appel¬ 
lants or respondent. It is sufficient to say 
that this section, like s. 04, starts from the 
basis of there being an agreement or con¬ 
tract between competent parties; and has 
no application to a case in which there never 
was, and never could have been, any con¬ 
tract.” 

In that case both parties to the agree¬ 
ment that was in fact made were aware of 
the minority of one of them, so that the 
agreement could not be said to have been 
“discovered to be void”; it was known to 
be void when it was made. In the present 
case probably both parties, and certainly the 
plaintilfs at least, were under a mistake of 
fact as to Gulab Rao’s minority, which was 
not discovered till after the institution of 
the present suit. To such a case s. 05 of the 
Contract Act, undoubtedly, applies. The 
opening words of that section can refer to 
nothing but an agreement that was void 
when it was made. It may be remarked 
that though the learned Judges of the lower 
Courts have considered this matter with 
great care they have both fallen into the 
error of using the expression “voidcontract.” 
If we use the terms of Indian law with any 
precision, the two words are directly con¬ 
tradictory, as will be seen by reference to 
els. (e), (r/), (h) and (j) of s. 2, and to s. 10 of 
the Contract Act. 

The decrees of the Courts below will be 
modified by the addition of the name of 
Gulab Kao to that of Atmaram as liable 
jointly with him and also severally for the 
plaintiffs’ claim and for their costs in the 
First Court. Gulab Reo will pay all the 
costs in both Appellate Courts. 

g. R. d. Decree modified . 

z. K. 

<3) 30 C. 539; 30 I. A. 114; 7 C. W. N. 141; 5 Bom. L. 

R. 421; 8 Sar. P. C. J. 374 (P. <J.). 
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BAHADUR DUBE -V. EMPEROR. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. (35 of 1925. 


May 26, 1925. 

Present: —Mr. Gokaran Nath Misra, 

A. J. C. 

BAHADUR DUB E—Acc'used—Applicant 


versus 

EMPEROR—Prosecutor—Opposite Party. 

U. P. Excise Act (IV of 1910), s. (JO (a )— Possession 
of excisable article—House occupied by several persons, 
effect of. 

A quantity of bhang was found in an earthen pot in 
the house occupied by the accused. Several adult 
persons lived in the house along vvith the accused : 

Held, that the possession of the bhang could not, 
under the circumstances, be brought home to the 
accused and he could not be convicted of an offence 
under s. GO (nr.) of the U. I\ Excise Act. 

In re Muhammad Ali Shet, 4 Ind. Cas. 163; 11) M. 
L. J. 301; 0 Or. L. J. 52, Bashir Ahmad Khan v. Em¬ 
peror, 54 Ind. Cas. 248; 22 O. C. 25G; 21 Or. L. J. 10; 2 
l T . P. L. R. (J. C.) 12, and Emperor v. Farrulch Ilusain, 
67 Ind. Cas. 588; 24 O. C. 294; 23 Cr. L. J. 428, relied 
on. 


Application against an order of the Ses¬ 
sions Judge, Gonda, dated the 23rd January 
1925, confirming that of the Magistrate, First 
Class, Gonda, dated the 14th October 1924. 
Mr. S. N. Ray , for the Applicant. 

The Government Pleader, for the Crown. 


JUDGMENT.— This is an application 
for revision of the order of the learned Ses¬ 
sions Judge of Gonda, dated the 23rd Jan¬ 
uary 1925, confirming the order of Babu 
Chintamani, a Magistrate of the First Class 
of Gonda, convicting the applicant of an 
offence under s. 60 (a) of U. P. Excise Act, 
1910. The accused has been sentenced to pay 
a fine of Rs. 15 or in default to suffer a week’s 
rigorous imprisonment. The charge laid 
against him is that while a search was made 
in his house bhang weighing about 9 chha- 
talcs was found in a handi (earthen pot) in 
his house. 

There can be no doubt that the bhang 
was discovered in the house of the appli¬ 
cant and if its possession could be brought 
home to him his conviction would be quite 
proper. In revision, however, it is urged 
that it was established beyond doubt that, 
in the house in which the bhang was found 
and in which the applicant lived, there were 
several other persons who also lived there. 
There were three of his sons, one of them 
aged about 25, the second aged about 20 
and the third aged about 15, who together 
with his nephew, Bhikhari, aged about 25, 
all livediin the^same house. Two witnesses, 


D. W. No. 1 and D. W. Njo. 2, were examin¬ 
ed on the point and their evidence stands 
quite unrebutted. Both of them were not 
even cross-examined on this point. Under 
these circumstances it is impossible to bring 
home the possession of the bhnag to the 
applicant. A ruling reported as In re 
Muhammad Ali Shet (1) was quoted before 
the learned Sessions Judge but he refused 
to look to it, it being an unauthorised 
publication. The principle laid down in 
that ruling, however, is a clear one and 
has been laid down by this Court in 
Bashir Ahmad Khan v. Emperor (2) and 
Emperor v. Farrulch Husain (3). In the 
former case, it was held by Kanhaiya 
Lai J. C., that where stolen property was 
found in a house occupied by several 
persons, it was not enough to show that the 
properly was found in the house, to con¬ 
vict a member of the family who might 
have had nothing to do with bringing or 
keeping it there. In the latter ease the 
same principle was upheld by Lindsay, J. O. 
A father and son lived in the same 
house. The son was challaned under s. 411 
of the Indian Penal Code after the father 
had been convicted under the same section. 
The onl}^ evidence against the son was that 
stolen property had been found in the house. 
It was held that there was nothing to show 
that the accused was in possession of the 
property which he knew or had reason to 
believe was stolen. In the case before me 
there is no evidence to show that the appli¬ 
cant brought the bhang and kept it in the 
handi which was found in the house. It 
might be that the other inmates of the 
house were responsible for this act. Under 
these circumstances the applicant cannot 
be convicted of the offence with which 
he has been charged. The learned Sessions 
Judge remarks in his judgment that the 
applicant was present in his Court and had 
red eyes of ail habitual smoker of bhang. 
I am "surprised to find such a statement in 
the judgment of the learned Judge. The 
redness in the eyes of the applicant, if any, 
as noticed by the learned Judge, may 
have been due to several causes and in the 
absence of evidence I am not prepared to 
hold that the applicant, merely on that 
account, is an habitual smoker of bhang. 

1, therefore, accept this application, set 


fl) 4 Ind. Pas. 163; 19 M. L. J. 301; 9 Cr. L. J. 52. 

C>) 51 Ind. Cas. 248; 22 O. C. 256; 21 Cr’ L. J. 40; 2 
U. I J . L. R. (J. C.) 12. 

(3; 67 Ind. Cas. 588; 24 0. C. 294 23 Cr. L. J. 428, 




146 


tURBARI LAL V. EMPEROR; 


[89 I, C. 1925} 


cant’s obj ec t wa s to outrage Musammat 


on the applicant and direct that the fine, 
if realised, beat once refunded to him. 
y - K - Application accepted. 


Ham pa s modesty. There is, therefore, a 
common finding of both Courts that the 
applicant entered the house in order to 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 322 of 1925. 

May 30, 1925. 

Present: Mr. Justice Sulaiman. 

I) A R B A RI LAL—Accused —Applicant 

versus 

EMPEROR—Opposite Party. 

W /u p ping A ct (IV of 1909), s. 3(d)—Penal Code (Ac i 
' , ss ' ’ 4^4— Criminal Procedure Code 

[Act V of 1898), s. 1,35 — House-breaking in order tc 
outrage modesty of woman — Whipping , sentence of 
legality of—Reference to High Court—Appeal decidea 
uy District Magistrate—Sessions Judge, power of t( 
make reference. 

A District Magistrate exercising original or appel- 
late jurisdiction is inferior to the Sessions Judge 
within the meaning of s. 435 of the Or. P. 0., and the 
latter has, therefore, jurisdiction to call for the record 
of a case decided by the District Magistrate on appeal 
and make a reference to the High Court, [p. 146, col. 2. 

Section 3 (d) of the \\ hipping Act does not make 
every house-trespass or house-breaking punishable 
-vvith whipping, but only when the commission of the 
offence is * in order to the committing of any offence 
punishable with whipping under that section, [p. 147, 

LU1 • A . I 

„ 'S, 6 ° f *l nCe u of “"‘“ging « woman's modesty under 
s. 3o4 of the Penal Code is not punishable with whip- 
ping under s. 3 (d)oi the Whipping Act and consequ¬ 
ently the offence of house-breaking in order to outrage 
the modesty of a woman is not so punishable. [ibid.\ 

Ci miinal Reference made by the Sessions 

Judge, Farrukhabad, dated the 20th of May 
1925 J 

REFERRING ORDER.— This is an 
application in revision against an order of 
the District Magistrate who, sitting as a 

^f °f Appeal, has altered the conviction 
of the applicant from s. 451 to s. 454 of the 
Penal Code, and has converted his sentence 
from three months imprisonment and Rs. 50 
hue to a sentence of whipping. It is con¬ 
tended on behalf of the applicant that this 
sentence is illegal, and the contention 
appears to me to be good. The Magistrate 

wUb Y ed . the case charged the applicant 
■uith having committed an act of house 

trespass with a view to outrage the modesty 

of Musammat Rampa. The District Magis- 

trate has apparently concurred with the 

finding of the Inal Court that the appli- 


commit an oflence punishable under s. 354 
of the Penal Code. This offence is not 
punishable with whipping and, therefore, 
9 . 3 (d) of the Whipping Act does not apply. 

I his being so, the sentence of whipping 
inflicted by the District Magistrate appears 
to be illegal, and I direct that thepioceed- 
mgs be referred to the High Court, wiih a 
recommendation that the sentence of whip¬ 
ping be set aside and that either the original 
sentence be restored or such other sentence 
be inflicted as the Hon'ble Court may think 
proper. 

Another point arises and has been argued 
before me and that is that the District 
Magistrate s order amounts to an enhance¬ 
ment of sentence. In a Madras case in 
1897, In re Appu (1), it was held that wheie 
the lower Court reduced a sentence of im¬ 
prisonment and inflicted a sentence of whip¬ 
ping, the effect was an enhancement. The 
present case is of course different inasmuch 
as the original sentences of imprisonment 
and fine have been set aside altogether and 
in their place a sentence of whipping has 
been substituted. In the circumstances 
therefore, I do not think it can be said 
the sentence has been enhanced, but I 
should be glad to have a ruling on this 
point. 

Before the record is submitted to the High 
Court an opportunity will be given to the 
learned District Magistrate to state his point 
of view in regard to the two questions raised 
in this revision. 

JUDGMENT. —This Referencemust be 
accepted. The explanation added to s. 435 
of the Or. P. C. by Act XVIII of 1923 makes 
a District Magistrate exercising original or 
appellate jurisdistion inferior to the Sessions 
Judge. r llie latter has, therefore, jurisdiction 
to call for the record and make a reference 
to the High Court. 

Both the Trying Magistrate and the Dis¬ 
trict Magistrate found the accused guilty of 
entering a house in order to outrage the 

a woman. The First Court con¬ 
victed him under s. 4 51 of the Indian PeDal 
Code and sentenced him to undergo a sen¬ 
tence of three months’ rigorous imprison 
ment and to pay a fine of Rs. 50, and in 
default one month more [of rigorous 

(1) 2 Weir 4S7. 
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imprisonment. The Appellate Court took 
the view that as the accused had used 
violence in ejecting his escape he was 
guilty of house breaking as defined 
in s. 145 (5) of the Indian Penal Code, 
and, therefore, altered the conviction 
from one under s. 45 L to one under s. 454 of 
the Indian Penal Code, and also altered the 
sentence to 15 stripes under the Whipping 
Act, s. 3 (d). 

Leaving aside the question whether the 
alteration of a sentence of imprisonment 
and fine to one of whipping amounts to an 
enhancement of the sentence, I think the 
sentence of whipping was illegal. 

Section 3 ( d) of Act IV of 1909 does not 
make every house-trespass or house-break¬ 
ing punishable with whipping, but only 
when the commission of the offence is “in 
order to committing of any offence punish¬ 
able with whipping under this section." It 
is obvious that tiie offence of outraging a 
worn in’s modesty (s. 351 of the Indian Penal 
Code) is not punishable .with whipping at 
all, and, therefore, house-breaking in order 
to commit that offence cannot be punish¬ 
able. 

The facts of the case just fell short of an 
attempt to commit rape otherwise the accus¬ 
ed if convicted of the attempt could have 
been sentenced to whipping under s. 4. But 
even if it be assumed that the house-break¬ 
ing was with the object of attempting to 
commit rape, s. 3 would be inapplicable as 
such offence is not punishable under that 
section. 

Tne sentence of whipping being illegal, I 
set it aside and restore the sentence passed 
by the Trying Magistrate. 

z. k. Order accordingly. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 09 of 1925. 

May 28, 1925. 

Present :—Pandit Gokaran Nath Misra, 

A. J. O. 

KEVVAL K IS HO RE -Accused—Applicant 

versus 

EMPEROR— Prosecutor—Opposite Party. 

Criminal Croce lure Cole. (Act V of 1393), ss. 110, 
117 (ft), lt-lJ—Security proceedings—[Evidence of general 
repute, what is—Defence evidence, consideration of — 
Revision—High Court, duty of. 


A High. Court is not a Court of Appeal in cases 
under s. 110, Cr. P. C., and its duty is not to weigh 
the evidence given on behalf of one side or the other 
but only to see whether the Court below has approach¬ 
ed the consideration of the case in a fair way having 
regard to the interest not only of the prosecution but 
also of the accused, [p. 1-18, col. l.J 

Miharban Singh v. Cm. per or, 31 Ind. Cas. 821; 13 A. 
L. J. 1013; 13 Cr. L. J. 805 and Gar Din v. Emperor, 
G3 Ind. Cas. -107; 21 O. C. 225; 22 Cr. L. J. 617, refer¬ 
red to. 

The accused is not entitled to an acquittal in such 
cases because the defence \\ it lesses are as numerous 
as or more numerous than th • prosecution witnesses. 
It is the weight of the evidence and not the number of 
the witnesses which the Court has to consider, [p. 118, 
col. 2.J 

Gur Din v. Emperor, 63 Ind. Cas. 107; 21 O. C. 225; 
22 Cr. L. J. 617, referred to. 

Evidence of general repute, within the meaning of 
cl. (1) of s. 117, Cr. P. C., means, with reference to a 
man's character, evidence as to his general character 
founded on the general opinion of the neighbourhood 
in which he lives. Evidence as to his general dis¬ 
position, founded on the opinion of a particular wit¬ 
ness, such opinion being the result of the witness* 
pjrsoial experience and observation, will also be evi¬ 
dence as to his character. Although that evidence to 
be “evidence of general repute” must be evidence as to 
the general opinion of the neighbourhood in which the 
man lives, the evidence need not show that such 
general opinion is based on the personal knowledge of 
the man by his neighbours generally, and it need not 
show that such general opinion has been publicly ex¬ 
pressed by the neighbours, [ibid.] 

Dunia Singh v. King-Emperor, 5 O. C. 203, Gokul v. 
King-Emperor, 10 O. C. i32; 6 Cr. L. J. !)7 and 
Raghnber Dial v. King-Emperor, 10 O. O. 168; 6 Cr* 
L. J. 256, referred to. 

The admissibility of a witness’ answer as to the 
general repute of the accused depends upon the sub¬ 
stance of it, not upon its form. The real test is whe¬ 
ther the answer shows what is the general reputation 
of the man in question, and the opinion given by tho 
witness need not be the opinion of the entire com* 
munity but it must at least give the opinion of a con¬ 
siderable number of persons and not be merely a re* 
pitition of what one or two persons have said to the 
witness, [p. 149, col. 1.] 

Gokul v. King-Emperor, 10 O. C. 132; 6 Cr. L. J. 97, 
referred to. 

A Court is not justilied in rejecting the defence 
evidence in a case under s. 110, Cr. P. C., merely on 
the ground that the defence witnesses are the caste- 
fellows of the accused or that they have come forward 
at the trial voluntarily without being summoned, [p. 
150, col. l.J 

Emperor v. Rahu, 59 Ind. Cas. 547; 43 A. 186; 18 A. 
L. J. 1114; 22 Cr. L. J. 115, Rameshar Tewari v. 
Emperor, 53 Ind. Cas. 156; 22 O. C. 375; 20 Cr. L. J. 
748 and Emperor v. Angnu Singh, 71 Ind. Cas. 865; 45 
A. 109; 20 A L. J. 881; (1923) A. I. R. (A.) 35 4; 24 Cr. 
L. J. 257, referred to. 

Application against an order of the First 
Additional Sessions Judge, Lucknow at Bara 
Banki, dated the 6th March 1925, upholding 
that of the Magistrate, First Class, Bara 
Banki, dated the 2nd February 1925. 

Mr. M. A. Khan , for the Applicant. 

The Government Pleader, for the Crow#, 
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JUDGMENT,— This is an applica¬ 
tion for revision of the order of Babu 
Shankar Dayal. First Additional Sessions 
Judge of Bara Banki dated the 16th March 
1925 upholding the order ofM. Azimuddin 
Khan a Magistrate of the First Class of 
Bara Banki, dated the 2nd February 1925. 
Both the Courts below have held that the 
applicant is a fit person to be called upon 
to furnish security to be of good behaviour 
for a period of one vear under s. 110 of the 
Cr. P. C. 

. The case for the prosecution is that the 
applicant is a man of bad character that 
he associates with such men as were register¬ 
ed members of criminal tribes and ex-con¬ 
victs and that he is so desperate and 
dangerous as to render his being at large 
without security hazardous to the com¬ 
munity. His defence was that he bore 
good character and that the case had been 
brought against him by the Sub-Inspector 
at the instigation of the taluqdars of Suraj- 
pur and Daryabad District Bara Banki who 
were inimically disposed towards him and 
who had induced the Police to start the 
case against him. Both the Courts below 
Pave found the prosecution case to be est¬ 
ablished and have not believed the defence 
witnesses. In revision it is contended be¬ 
fore me that they have arrived at a wrong 
conclusion. 

The case was very badly argued before 
me by Mr. M. A. Khan who appeared on 
behalf of the applicant and I had to spend 
a good deal of my time to go through the 
record and to find out as to whether the 
decision of the lower Courts was a correct 
one. He argued as if I was sitting as a 
Court of Appeal against the decision of the 
learned Additional Sessions Judge. This I 
Tefused to submit to. In Miharban Singh 
v. Emperor (1) Richards, C. J., laid down 
the principle which was to be followed by 
a High Court in deciding such cases. H*e 
held that the High Court was not a Court 
of Appeal in cases under s. 110 of the Cr. P. 

C. and the duty of the High Court was 
not to weigh the evidence given on behalf 
of one side or the other, but only to see 
whether the Court below had approach¬ 
ed the consideration of the case in a fair 
way having regard to the interest not only 
of the prosecution but also of the accused. 
The same principle was laid by Daniels, 

J. C., in this Court in Gur Din v. Kivg- 

(1) 311nd. Cas. 821; 13 A. L. J. 1C4G; 13 Cr. L J 

808 . 
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Zsroperor (2). 1 he above-mentioned ruling of 
the Allahabad High Court was quoted with 
approval and it was further laid down 
that the accused was not entitled to an 

. in such cases because the defence 

witnesses were as numerous as or more 
numeious than the prosecution witnesses 
and that it was the weight of the evidence 
and not the number of the witnesses which 
<-ourt had to consider. In dealing 
"Hh *he present case I would approach it 
according to the view laid down in the 
above-mentioned cases. 

The prosecution evidence has been dis¬ 
cussed in great detail and with extreme 
care by the learned Sessions Judge and the 
learned Counsel only vaguely pointed out 
to me that much of that evidence was inad¬ 
missible. He did not refer to those portions 
of the evidence for the prosecution which, 
in his opinion, were inadmissible. He mere¬ 
ly urged in a general way that the evidence 
as to ' general repute” as given on behalf 
ot the prosecution was indamissible. The 
iule of law to be followed in such cases 
was laid down so far back as in the case of 

DuniaSxvghv. King-Emperor (3). Spankie, 
A. J. C., has discussed the question of the 
evidence of general repute at pages 209* 
and 210* of the said report. “Evidence of 
general repute” observes the learned Judge 
means, with reference to a man's character, 
evidence as to his general character founded 
on the general opinion of the neighbour- 
hoed in which he lives. Evidence as to 
Ins gereral disposition, founded on the 
opinion of the particular witness, such opin¬ 
ion being the result of the witness’ 
personal experience and observation will 
i ? be , evidence as to his character. But 
although...that evidence to be evidence of 

general repute” must be evidence as to the 
geneial opinion of the neighbourhood in 
winch the man lives, the evidence need 
not show' that such general opinion is 
based on the personal knowledge of the 
man by his neighbours generally, and it 
need not show that such general opinion 
Das been publicly expressed by his neigh¬ 
bours. If a witness is asked what the 
man s character is, and he were to say 
that in the general opinion of the man’s 
neighbours the man isan habitual thief that 
statement is ‘evidence of general repute’ and 
that if he were to say that he did not know 

(J) F* Ind - Cas - 4or ; 24 O. C. 225; 22 Cr. L. J. 647. 
t3j o Q. C . 203. 

♦Pages of 5 O. (J—[LUj " 
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what the neighbours in general thought of 
the man, but his own opinion was that the 
man was an habituael thief, that also would 
be admissible as evidence of the man’s 
character”. Chamier, A. J. 0., laid down 
in Gokul v. King-Emperor (4) that when 
a witness was examined about the reputa¬ 
tion of a person and was asked whether 
he knew the general reputation of that per¬ 
son among his neighbours and what that 
reputation was, a witness' answer was not 
necessarily inadmissible because he stated 
what was generally said of the person in 
question. ‘‘When a man said” observed the 
learned Judge “that a certain person had 
a bad reputation he probably meant that 
he had heard many people speak ill of 
him and to admit evidence of what was 
generally said of a person in a case under 
s. 110 did not seem to be contrary to the 
Evidence Act. The estimation in which 
a man was held by his neighbours is 
known as a rule by what they said of him. 
Evidence of what is generally said of a man 
by his neighbours is, therefore, direct evi¬ 
dence of the fact in issue.” The learned 
Judge further observed that the admis¬ 
sibility of a witness’ answer depended 
upon the substance of it, not upon its 
form. The real test wa9 whether the an¬ 
swer showed what was the general reputa¬ 
tion of the man in question and the opin¬ 
ion given by the witness need not be the 
opinion of the entire community but it 
must at least give the opinion of a con¬ 
siderable number of persons and not be 
merely a repetition what one or two persons 
have said to the witness. In liaghuber 
Dial v. King-Emperor (5) the same learned 
Judge approved of the principle laid down 
by Spankie, A. J. C , in Dunia Singh v. 
King-Emperor (3). 

I have gone through the whole of the 
prosecution evidence in order to find out 
for myself as to whether the rule of law laid 
down by this Court in the above cases has 
been observed by the prosecution in ten¬ 
dering its evidence in this case and after 
examining the entire prosecution evidence 
I am satisfied that the said rule of law has 
been fully observed. Ram Din Singh 
(P. W. No. 2), Thakur by caste and zemin¬ 
dar and mukflia of Ktihori, said that the 
village Kutti, a pnrwa of Batond i, where 
the accused resided was at a distance of 
one kos from his place and that the charac- 

M) 10 O. C. 132; G Or. L. J. 97. 

(5) 10 O. O. 168; G Or. U J. 256. 
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ter of the accused was not good. He based 
this opinion upon his own observations to 
the effect that he saw the accused associat¬ 
ing with men of bad character who had 
committed thefts. He gave specific in- 
stancesofsuch actsof association. Ramjiwan 
(P. W. No. 3), a respectable tenant of village 
Hatonda, in a purwa of which the accused 
lived, deposed that the accused was a man 
of bad character and that people called 
him a thief, the said opinion being the 
opinion of the residents of Hatonda, Kutwa, 
Sanakapur and Bhawnipur. Dhanraj (P. 
W. No. 4), a cultivator of the same 
village Hatonda, deposed that the people 
of Sujwapur, Raj pur and Hatonda gave 
the accused the reputation of a thief. He 
also gave instances where he had found 
the accused associating with thiefs and ex¬ 
convicts and of thefts having been reported 
to have occurred shortly after he had noticed . 
the accused gathered with other men of 
bad character. Ram Naryan (P. W. No. 6), a 
respectable tenant of Lallupur, deposed 
that he knew that the accused was a 
thief and of bad character and the reason 
for his saying so was that he found him 
associating with thieves gathered at various . 
places. He said that it was since one year 
and a half that the accused had become 
notorious as a bad character. Chandi (P. 
W. No. 7) of Sobhapur, a village close by, 
stated that the accused was by habit a 
thief, that there was a burglary committed 
at his place about one and a half years ago 
and that he had suspected the accused as 
having, taken part in it. He also said 
that the men of his village usually called 
him a thief. Auseri Kurmi (P. W. No. 8), 
of the village Lai Ganj, said that the 
accused was a thief and a badmash 
and he knew it because hundreds of 
people called him as such. It is not ne¬ 
cessary for me to summarize in detail the 
whole of the prosecution evidence because 
that has been very well done by the learned 
Judge in his elaborate judgment. It is 
enough for me to point out that the pro¬ 
secution evidence fully satisfies the test of 
law laid down by this Court in the above- 
mentioned cases. It, therefore, appears to 
me that the prosecution evidence is good 
and admissible and there is no error of law 
committed by the Courts below in holding 
the accused to be a man of bad character on 
any inadmissible evidence. 

It was then pointed out to me that the 
defence evidence had been practically ) 
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ignored by both the Courts, as they had 
rejected it on grounds which were inade¬ 
quate in law and that the learned Judge 
a ' 1 ejected the defence evidence on the 
ground that it consisted of the statements 
ot a number of witnesses, most of whom 
were men of the caste of the applicant, and 
all of whom were unsummoned witnesses. 
In Emperor v. Rahu (6) Piggot J dis¬ 
approved the rejection of fhe defence 

evidence on the ground that they were the 

caste-fellows of the accused or that they 

forward at the trial voluntarily 
without being summoned. The same prin- 
Ciple was laid down by KanliaiyaLal, J C 
in this Court in Rameshar Teuari v. Kina'- 
Emperor (/). The principle has been quot- 
ed with approval in a later decision of the 
Allahabad High Court bv Walsh, J 
in Emperor v. Angnu Singh (8). I am’ 

i ® f . opinion that tl»e learned’ 
Additional Sessions Judge as well as the 

Magistrate was not justified in rejecting 

thfs ground 6 °T ,ehalf ° f the defence oil 
tins ground. Tiiere are only two courses 

open to me to take, either to remand The 

case to the learned Additional Sessions 
Judge and to ask him to consider a°-ain the 
evidence whether it was one which he could 
reject on grounds other than those stated 

anrl 'tnf OI t0 g ° throu e h ‘he evidence myself 
1 „ d to form my own opinion about it The 

tw n h d ik U u Se 5 ls ? states in his judgment 
that he had read the evidence through and 

was not. If I had found that the prosecu- 
tion was defective or rested on inadmis¬ 
sible evidence 1 might have been inclined 
to take a different view of the defence 
evidence. Having, however, accepted the 
prosecution evidence as good and reliable 
I have not been able to reject it merelv on 

hnH?, r0Und lhata J ar g e number of witnesses 
had been producedon behalf of the defence 
Mahabm, the father of the accused, who went 

° f r d - 

“ *»* 

offil 0 ”'* 1 43 A. 188; IS A L. .1. nit; 22 
0 7 ? H 9? S - 158: 22 °- 0 375; 20 Or L J 748 

(1923J A. 1. K. (A.J 354| sfc^; [ 0J ji? 7 A - L ' J ss h 
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he had had litigation with the Taluqdar of 
burajpur and with the Taluqdar of Dary- 
abad I have not been able to discover any 
satisfactory evidence of this fact on the 
recoup It is impossible to accept this 
theory because a large number of witnesses 
on behalf of the defence came both fum 

Surajpur estate and Daryabad estate If 
this case had been started at the instigation 

nossin 6 f"° ® Slates 11 "' ould not have been 
possible for the accused to produce so many 

witnesses coming from those estates in his 

defence. I must, therefore, unhesitatingly 

ieject that contention. If there is no Tx- 

t0 " hy 8U0h a ,ai ° e number 
ol piosecution Witnesses coining from difTe- 

lent villages in the neighbourhood should 

come forward and state in open Court about 

the reputation of the accused, the defence 

evidence must, be rejected as unworthy of 

credit and as extremely unreliable. 

I have, therefore, on consideration of the 
entire evidence on the record come to the 
conclusion that the applicant was rightly 
held by-the Courts below as a fit person to 
be called upon to furnish security to be of 
good behaviour. I accordingly uphold that 
older and dismiss this application. 

z ' K> Application dismissed. 


OV™ JUDICIAL COMMIS- 
SIONER’S COURT. 

.Miscellaneous Application No 321 

ok 1925. 

_ May 13, 1925. 

Present :—Mr. Simpson A J C 
A BHRAM BALI—AccfusED—A pplicant 

7‘&lL S 

EMPEROR —Prosecutor—Opposite 

Pa rt y 

Criminal Procedure Code (Act V of ISOS) * 107 _ 

Practice^ *° ^^on-bailatuKffeiZ- 

h»n ' C " I s ameaded in b)23. it is no longer 
nc case that bail ought to be refused merely because 

an offence ,s non-bailable. That rule isnow'restricted 

life fn o S theT^e b {f T“ h de l' h or transportation for 
are reasons wbv^ b! “' ma , 5 ' u be granted unless there 
bail h} the accused should not be admitted to 

against an order of the First 

R»rt n J- S 1 ePSK ,' ris , Jud g<?, Lucknow at 

Mr y "v' c- 8t ! d » he 27th April 1925. 

Tbo n A - “ n ‘ a ’ £’ r,he Applicant. 

I he (lovernment Pleader fry the Crown 

JUDGMENT. This is an applicaUon 
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for revision of the order of the Sessions 
Judge refusing bail. The charge is under ss. 
466 and 167, Indian Penal Code. Two persons 
have been committed to Sessions, namely, 
the applicant, Abliram Bali and Zafar 
Husain. The application set forth that the 
applicant is about 70 years old and 
a Government servant. He is in fact a 
patwari. It is further stated that during the 
trial in the Magistrate’s Court he was re¬ 
leased on his personal recognizance of Rs. 
50 only. The third point, to which I attach 
considerable importance, is that if he is not 
allowed out on bail there will be nobody to 
instruct his Counsel in going through the 
mass of documentary evidence, and he will 
not be able to make a proper defence. The 
fourth point is that the learned Judge has 
released Zafar Husain. In the order which is 
objected to no reasons are given. The learn¬ 
ed Sessions Judge says “T see no reason 
to admit the application.” But as the law 
stands now it. is no longer the case that bail 
ought to be refused merely because an 
offence is non-bailable. That rule is now 
restricted to offences punishable by death 
or transportation for life. Looking at it 
the other way there appears to be no reason 
why the accused should not be admitted to 
bail. The learned Government Pleader has 
instructions to oppose the application but he 
can give me no ground except that the 
offence is a serious one. I allow the applica¬ 
tion and direct that the applicant be admit¬ 
ted to bail to the satisfaction of the learned 
Sessions Judge. 

z. k. Application accepted. 


PATNA HIGH COURT. 

Criminal Revision No. 153 of 1925. 

May 14, 1925. 

Present :—Mr. Justice Macpherson. 

N AND AN SINGH and another— 

Petitioners 

versus 

SIARAM SINGH— Opposite Party. 

Criminal Procedure Code (Act V of 1S9S), s. 11+5 — 
Dispute relating to land—Minor interested in land, 
whether essential party -Notice issued to minor, non- 
service of, effect of —Order, validity of, as against 
other parties—Prejudice. 

A question of misjoinder or non-joinder of parties 
does not ordinarily afT.-nt jurisdiction. Whether a 
party has been wrongly inoluded or excluded is a 
question of procedure by which jurisdiction is nqt 
•fleeted. [p, 152, col. 1.] 


Krishna Kamini v. Abdul Jubbar, 50 0. 156’ 0 0. 
W. N. 737 (F. B.), relied on. 

Where proceedings are taken under s. 115 of the GY. 
P. C., a minor who is interested in the property in 
dispute, although a proper party t<> the proceedings, is 
not an essential party inasmuch as he would not be a 
likely person to cause a breach of the pence. Where 
service of notice is not properly effected upon the 
minor in such a casa, an order passed in the proceed¬ 
ings, although it might be open to objection on 
behalf of the minor, cannot be said to have been 
made without jurisdiction so far as the other parties 
to the proceeding are concerned, if no prejudice has 
resulted to them owing to the absence of service of 
notice on the minor, [ibid.] 

Criminal revision from an order of the 
Sessions Judge, Muzaffarpur, dated the 2nd 
March 1925, affirming that of the Sub- 
Divisional Officer, Muzaffarpur, dated the 
30th January 1925. 

Mr. P. C. Rai , for the Petitioners. 

Mr. B. P. Jamuar, for the Opposite 
Party. 

JUDGMENT.— This Rule has been 
issued to consider the question whether the 
Sub-Divisional Magistrate of Muzaffarpur 
acted without jurisdiction in a proceeding 
under s. 115 of the Or. P. C. in which he 
decided against the second party of which 
the petitioners Nandan Singh and Hirdey 
Singh were members. 

The facts are as follows :— 

In a Collectorate partition the division 
was under order of the Board of Revenue 
made upon the basis of the entries in the 
Record of Rights, (which show as Lakasht 
malik certain lands claimed by various co¬ 
sharers as their raiyati lands) “ without 
prejudice to the question whether the pro¬ 
prietors concerned have a raiyati status or 
not and without prejudice when possession 
is given upon completion of the partition 
to the rights of any parties in cultivating 
occupation.” Delivery of possession of 
takhtas was given in 1922 and each set of 
co-sharer landlords took over the lands 
within their own new takhta which were 
shown as bakasht malik in the Record of 
Rights. The joint family of the present 
petitioners consisting of Nandan Singh and 
Hirdey Singh adults, and Ramlochan Singh 
minor took possession of bakasht lands 
previously held by the opposite party *>nd 
the opposite (first) party took possession of 
bakasht lands previously held by the peti¬ 
tioners. Thereafter the petitioners sold 
their takhta and having no land left en¬ 
deavoured to retake possession of the lands 
formerly in their cultivation which had 
fallen in the takhta of the opposite party 
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and had been taken possession of by 
them. 

Thnt. the Magistrate rightly held that the 
opposite party was in possession of the 
lands in dispute is incontrovertible. It is 
urged, however, that his proceedings were 
without jurisdiction in the following cir¬ 
cumstances. He made party to the"order 
which he drew up under ‘sub-s. (1) not 
only the petitioners, but their minor brother 
Ramlochan. The process server, however, 
returned the notice issued on Kamlochan 
under sub-s. (3) with the report “ Kamlochan 
Singh is a minor. Therefore, 1 have re- 
tuined the notice issued in his name in 
which he is not described as a minor.” No 
further steps were taken to serve notice 
upon the minor and in the written state¬ 
ment which the petitioners filed they took 
objection that the proceeding so far as it 
concerned Ramlochan, was illegal because 
lie was not represented by a guardian and 
that as a result the whole proceeding was 
without jurisdiction. The Magistrate took 
no action upon this objection and eventually 
made an order under sub-s. ((>) against all 
three brothers. 

Now this application is made by the two 

major brothers only and Ramlochan Sin Mi 

is no party to it. It may well be that the 
proceeding having been taken without 
notice to lum and in his absence is bad in 
law, so far as he is concerned, for the 
reason that the Magistrate had no jurisdic¬ 
tion to pass the order so far as it affected 
him. But that is not to say that for that 
reason the whole proceeding is without 
jurisdiction. The decision of the Full 
Bench in Krishna Kamini v. Abdul Jubbar 
(1) is authority for the view that the ques¬ 
tion of misjoinder and non-joinder of parties 

does not ordinarily affect jurisdiction It 
is a question of procedure by which juris¬ 
diction is not affected, whether a party has 
been wrongly included or excluded. The 
invalidity of the proceeding against one 
member of the petitioner s party does not 
necessarily invalidate the whole proceeding. 
Ihe minor, though interested in the dispute 
and a proper party, was not in the circum¬ 
stances an essential party, especially as he 
^\ould not be a likely person to cause a 
bleach ot the peace. Thus the proceeding 
is not without jurisdiction in respect at 
least oi the persons who were actually par¬ 
ties, and were not prejudiced, and it is 

(1) 30 0 155; G C. W. N. 737 (F 13.). 
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palpable that petitioners were not prejudic- 

I he Rule is, therefore, discharged. 
z ' K * Rule discharged. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 30 of 1925. 

March 5, 1925. 

n DalaI ’ A - J- G. 

BALK A RAN SINGH— Accused — 

Applicant 

versus 

LMPI5ROR —Opposite Party. 

n Sn,T l ( "i* ( J C ! ■ XLV of - le "Harbour," 

whither offence 0 "'" l " f """ <w ” acA "f Police, 

The wort “harbour - in s. 21 (i of the Penal Code 
me Indus every kind of assistance rendered to a person 
to evade apprehension. Making a sign to a person on 

the pu^deW of s 216 ^ *" apc would f ““ " ithin 

(19o!T) P 2 ( J, f 'd issetfted*fronn” 23 A ‘ 20 ' ; A ; W N ' 

?i V ' 40 Ind - Cas - 'M; 21 C. W. 

\ <1- 1^1; 18 Cr. L. J. 731, relied on. 

Apphcatitin against an order of the 
Additional Sessions Judge, Gouda, dated 
the 10th November 1924. 

Mr. R F. Bahadurji, for the Applicant. 

l>lea<,er - f °r the Grown. 
JUDGMENT. —The facts must be ac¬ 
cepted as have been by the two subordinate 
Courts as this is an application for revision. 

ne a ihiuvan was an offender whose 
arrest was desired by the Police. The Police 
tiaced hm, to a grove where he was sitting 

^lu hl \ hr X th % } he a PPlicant Balkaran 
A 8 the Pollce arrived and shouted 
that lnbhuwan was wanted Balkaran made 

} n i lrbhawan to escape. On this 

^loimd Balkaran has been convicted of an 

S - 21(5 of the Indian Penal 
Fode J he offence is of a very slight oharac- 
ter n cause the mere warning by the brother 
coukl not in any way have helped Tirbhu- 
c i b escape. At the same time the convic- 
“lT’i 1,1 °P il \ ioi h is sound. The word 
•h! , llr . ^eludes the supplying a person 
ui h shelter, food, drink, money, clothes, 

‘ fk anin ? ur ? 1 t lon » or means of conveyance, 
cu the assisting a person in any way to 

jcu e apprehension. The last words are 

w a Rd wi 1 include everv kind of 

assistance. It was held by a Single Judge 
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of the Allahabad High Court in 1903, 
Emperor v. Ilasain Bakhsh (1), that the 
ways in which the assistance may be 
rendered must be restricted for the purpose 
of s. 216, Indian Penal Code, to methods 
which may probably be regarded of like 
nature with supplies of food, etc. The 
opinion was dissented from by a Bench of 
the Calcutta High Court in 1917, Muchi 
Mian v. Emperor (2). To me the opinion 
of the Calcutta High Court appears to be 
justified by the extremely general terms of 
the difinition of the word “ harbour." 

I uphold the conviction. Having regard 
to the extremely technical character of 
the offence, 1 think that a small fine instead 
of the heavy fine of Rs. 200 imposed by the 
Trial Court will be sufficient. I reduce the 
fine to one of Rs. 15 and direct the balance 
of fine, if any, recovered to be refunded. I 
am informed that the fine has been paid. 
r? k Fine reduced. 


(1) 25 A. 261; A. W. N. (1903) 29. 

(2) 40 Iiul. Cas. 731; 21 C. W. N. 
Ill; 18 Or. L, 3. 731. 


1002; 20 O. L. J. 


PATNA HIGH COURT. 

Criminal Revision No. 46 of 1925. 

March 24, 1925. 

Present: —Mr. Justice Adami. 
RAMCHARAN SINGH and another - 


CHANDRABHAGA. 



It appears that the petitioners were not 
examined under s. 312 until about two 
months had elapsed after the petitioners had 
entered upon their defence. The learned 
Sessions J udge holds that, as the defence 
could not be prejudiced in any way by 
the delay in examining the accused under 
s. 342, the trial could not be held to be 
vitiated. It may be that the delay did not 
in fact prejudice the petitioners ; but as 
has been often held by this Court, the 
provisions of s. 342 are mandatory. The 
accused must be examined under s. 342 
after the prosecution has closed and before 
the accused have entered upon their defence, 
and if the provisions of that section are 
not observed, the trial is vitiated. In the 
Calcutta High Court the case of Surendra 
Lai Shaha v. Isamaddi (1) was a case in 
which the circumstances were similar to 


those of the present case, and in that case 
it was found that the trial was vitiat¬ 
ed. 

The convictions of the petitioners must 
be set aside and it is directed that the trial 
of the petitioners must proceed now 
from the point where the prosecution 
closed their case. The petitioners must 
be examined as required by s. 342 of the 
Cr. P. C., and then be allowed to enter 
upon their defence. The fines, if paid, will 
be refunded. 

z K Conviction set aside. 

(1)84 Iiid. Cas. 325; 51 O. 933; 26 Cr. L. J. 261; 
(1925) A. I. Ii. (C.) 480. 


PETITIONERS 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act 1 of 1898 ). s . 31 , 2 ^ 
Examination of accused , absence of . effect of — 

J The provisions of s. 342 of the Gr.P.O. are mandatory. 
The accused must be examined under the provisions 
of that section after the prosecution has closed and 
before the accused has entered upon lus defence and 
if the provisions of the section are not observed the 

trial is vitiated. 

Criminal revision from an order ot the 
Sessions Judge, Muzafferpur, dated the 
4th of December 1924, refusing an applica¬ 
tion against the District Magistrate, Mu¬ 
zafferpur, dated the 21st of October 1924. 
Mr. S. M. Gupta , for the Petitioners. 
JUDGMENT.— The only point taken 
in this application is the fact that the pro¬ 
visions of s. 342 have not been complied 
with in the trial of the petitioners and, 
therefore, the trial and the convictions found 
against the petitioners are vitiated. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 309 of 1924. 

March 21, 1925. 

Present: —Mr. Findlay, O. J. C. 

NARAYAN —Applicant 

versus 

CHANDRABHAGA and another—Non- 

Applicants. 

Criminal Procedure Code (Act V of 1898), s. 11,0— 
Order discharging parti y— Review, whether lies — Juris¬ 
diction - Proceedings, nature of—Party in possession 
of part of property in dispute — Order, whether 
illegal—Party joined at late stage- Order based on 
evidence previously recorded , legality of. 

A Magistrate has no jurisdiction to review an order 
passed under s. 145 of the Cr. P. C. discharging a 
party from the proceedings So far us the party dis¬ 
charged from the proceedings is concerned, the order 
is final, [p. 154, col. 2.] 

Parbati Charan Roy v. Sajjad Ahmad Chowdliury, 
35 C. 350; 12 C. W. N. 605; 7 Cr. L. J. 401, referred to. 
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It is the initial duty of a Magistrate under s. 145 of 
the Cr. P. C. to find out wliat parties are concerned in 
the dispute that has arisen, and he should also deter¬ 
mine which parties are in actual possession, ip 155 
col. 1.) ^ 

Beni Singh v. Umvao Makto, 5 C. W. N. 1)00 referred 
to. ’ 

Proceedings under s. 115, Or. P. G., are not without 

jurisdiction because some of the parties are concerned 
only with possession of a portion of the lands in dis¬ 
pute. [p. 155, col. 1.] 

Krishna Kamini v. Abdul Jubbur , 30 C. 155; G C 
W. N. 737, referred to. 

An order under s. 145, Cr. P. C\, is ill^£-al if it is 
based upon evidence some of which was recorded 
behind the back of a person who was at the time not a 
party to the proceedings, but who is nevertheless 
sought to be bound by the order, ip. J54, col 2.j 

Application for revision of an order of 
the Sub-Divisional Magistrate, Ramtek 
(Nagpur), dated the 21st August 1924, in 
Miscellaneous Case No. 16 of 1924. 

Mr. M. R. Bobde, for the Applicant. 

Mr. M. B. Kinkhede , R. B., Non-Appli¬ 
cants. 

ORDER.— The present application relates 

to proceedings under s. i 45, Cr. P. C., in the 
Couit of the Sub-Divisional Magistrate 
Nagpur. The non-applicants in this Court 
were applicants in the lower Court and 
made their original application therein on 
the Uth of February 1924. On the 6th of 
March 1924 the Magistrate passed a pre¬ 
liminary order in the case. On the 11th of 
April 1924 the Magistrate held that the non¬ 
applicant Chandrabhaga held 13 olis out of 
the field and the non-applicant. Bapu held 7 
olis. He thereupon passed the following 
order:— 

“Although Narain Balaji is said to have 
forcibly entered into possession of these 20 
olis Bapu and Chandrabhaga cannot jointly 
file this application, each should file a 
separate application. This I have pointed 
out to Bapu and others. Case for 12th Anril 
1924.” 1 

At subsequent hearings Bapu was ac¬ 
cordingly dropped from the proceedings 
and these, for the time being, were con¬ 
cerned with Chandrabhaga alone. Mean¬ 
while, as a result of the Magistrates order 
Bapu filed a separate application on the 
26th of April 1924. This application was 
dealt with separately up to the 17th of 

July 1924, on which date the Magistrate 
passed the following order:— & 

“I have read the written statement filed 
by the parties. I find that it was unne¬ 
cessary to have told Bapu that he should 
file a separate application. Final order 
could legally be passed on the joint ap¬ 
plication. presented by Chandrabhaga Bai 


[89 I. C. 1925] 

anC j-^ a P u .:.I amalgamate the pro- 

ceedings of^ this case with the proceedings 

in the earlier .Miscellaneous Case No. 16 of 
15J w J. . 

Thereafter the proceedings were amalga¬ 
mated and the Magistrate heaid further 
evidence and finally passed the order, of 
which revision is now sought, on the 21sc 
of August 1924. 

F is hardly necessary to point out that 
the vacillating procedure of the Magistrate 
has rendered the order, of which revision 
is sought, wholly illegal. The Magistrate, 
having definitely dropped Bapu from the 
proceedings by his order of the 11 th of 
April 1924, was not in a position, as he did 
practically, to cancel that order by a later 
one. Iam not concerned with the question 
of whether the subsequent order of amal¬ 
gamation passed on the 17th of July 1924 
was indeed passed, as alleged by the ap¬ 
plicant, because the Magistrate found that 
his procedure in the case had involved the 
non-applicants in a legal difficulty, viz., 
that a preliminary order in Bapu’s separate 
case was passed on the 2nd of May 1924, 
that is much more than two months after 
the date of dispossession. W hat is obvious 
is that particularly in the case of Bapu 
the order appealed against is wholly illegal, 
because it is avowedly based on much 
evidence which was recorded behind Bapu’s 
back at a time when he was not a party 
to the proceedings at all. 

So far as the ordei of 11th April 1924, 
dismissing the joint application, was con¬ 
cerned, it was not open to the Magistrate 
to review it, as he, in effect, did by a subse¬ 
quent order of 17th July 1924. That order 
was a final order, so far as Bapu was con¬ 
cerned, and a Magistrate has no jurisdic¬ 
tion to review such an order under s. 145, 

Cr. P. C.: c/. Parbati Charan Roy v. Sajjad 
Ahmad Chowdhry (1). It follows therefrom 
that the subsequent admission of Bapu in 
the re-amalgamated proceedings was pari 
passu illegal If the amalgamation order of 
17th July 1924 be considered as supersed¬ 
ing the previous proceedings, then, strictly 
speaking, no preliminary order remained 
in existence, as regards Bapu at least, and 
any such preliminary order, had a fresh one 
been possible, would have been dated much 
more than two mouths after the alleged 
date of dispossession. From every point of 
view, therefore, the whole proceedings must 

(1) 35 0. 350; 12 C. W. N. 605; 7 Cr. L. J 401 
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be illegal. The Magistrate having definite¬ 
ly held that Bapu himself must institute a 
separate proceeding, the amalgamation order 
of the 17th July 1924 was improper and 
ultra vires . Over and beyond this, the 
Magistrate proceeded to pass his final order 
on evidence of which had very largely been 
recorded at a time when Bapu was not a 
party to the proceeding. 

It is, no doubt, open to the non-applicant 
to urge that as they have succeeded, they 
have not been prejudiced by the procedure 
followed by the Magistrate. But we have 
here a procedure adopted, which was, in my 
opinion, absolutely illegal and ultra vires 
and in those circumstances it is impossible 
to hold that the present applicant has been 
prejudiced by the highly puzzling and 
vacillating course followed by the Magistrate 
concerned. In this view of the case, there¬ 
fore, I am constrained to hold that the pro¬ 
ceedings of the lower Court were wholly in¬ 
valid and must be set aside. 

The result is that the application of 
Chan drab haga and Bapu, dated the 11th 
February 1921, is dismissed. Inany further 
such proceedings, as may come before the 
Magistrate in question, he would do well to 
remember that it is his initial duty in a 
proceeding under s. 145, Cr. P. C., to find 
out what parties are concerned in the dis¬ 
pute that has arisen and he should also de¬ 
termine which parties are in actual posses¬ 
sion: cf. Beni Singh v. XJmrao Mahto (2). 
Over and beyond this I may remark that 
the proceedings under s. 145, Cr. P. C., are 
not without jurisdiction because some of the 
parties are concerned only with possession 
of a portion of the lands in dispute: cf. 
Krishna Kamini v. Abdul Jabbar (3). 

o. k. d. Application dismissed. 

Z K. 

(2) 5 C. W. N. 900. 

(3) 30 O. 155; 6 C. W. N. 737 


OUDH JUDICIAL COMMI3- 
SIONER’S COURT. 

Criminal Appeal No. 96 of 1925. 

March 20, .925. 

Present:—Mr. Dalai, A. J. C. 
BEHARI — Accused—Appellant 

V 2 T*fi (L*> 

FMPEROR —Opposite Partv. 

trmi ial Proaiun Cedi (Act V of s. — 


EMPEROR. 155 

Penal Code f.tcf NL\ of lShO ), s. 1^12 — Receiving pro¬ 
perty obtained by dacoity—Joint trial of several accus¬ 
ed, legality of—Identification of ornaments—Assessors 

opinion of, value of. 

A joint trial of persons accused of offences under 
s. 112 of the Penal Code is illegal, [p. 150, col. l.j 
Jagan Nath v. Emperor, 28 Ind. Cas. 158; IS O C 
92; 2 O. L. J. 91; 1G Cr. L. J. 270, followed. ' ' 

In a case of identification of ornaments ordinarilv 
worn by tho peopl i of the country the opinion of the 
Assessors is of considerable value as they are well- 
acquainted with the ways and habits of men of the 
standing of the complainant and the accused. Ip. 155 
col. 1 ] ’ 

Appeal against an order of the First 
Additional Sessions Judge at Bara Banki 
dated the 2nd January 1925. 

Mr. R. F. Bahadurjee , for the Appellant. 
The Government Pleader, for the Crown. 

JUDGMENT. —The learned Sessions 
Judge convicted Behari Brahman of an 
offence under s. 412, Indian Penal (''ode, in 
disagreement with all the Assessors. A 
dacoity was committed in the house of 
Phulli Helwai during the night preceding 
the 1st of August and on the 7th of August 
a pair of bank (armlets) was found in the 
appellant’s house. The appellant lives 
about six miles from the scene of the dacoity. 
It is claimed that the bank belonged to the 
complainant and was stolen during the 
dacoity. If this could be proved the convic¬ 
tion would stand because the appellant 
claimed to be owner of the property and on 
proof of the ornament belonging to the 
complainant the defence will be found to be 
false and disclose a dishonest intention. 

I am not satisfied that the property is 
proved to be that of Phulli. To start with 
in the first list of stolen property the weight 
of the armlet was given as 4 tolas and the 
price Rs. 3. The armlet which was recover¬ 
ed was really 8 tolas in weight worth about 
Rs. 5 or Rs. G. Another thing is that Mus- 
sammat Rain Piari, the daughter-in-law of 
the complainant, who is stated as the person 
who were the ornament found the ornament 
too large in Court. Her explanation that 
she had lost weight recently is not referred 
to in the learned Sessions Judge’s judgment 
and does not sound probable. The appel¬ 
lant is a Brahman and it cannot be said 
that he is making an extravagant claim 
when he says that the ornament belongs to 
a mistress of his. In a case of identifica¬ 
tion of this nature the opinion of the As¬ 
sessors is of considerable value as they are 
well-acquainted with the ways and habits 
of men of the complainant’s and appellant’s 
standing. 
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I set aside the conviction and sentence 
and order the appellant to be released at 
once. 

The attention of the learned Sessions 
Judge is drawn to the illegality of his try¬ 
ing Behari jointly with another person on a 
charge under s. 412, Indian Penal Code. The 
learned Government Pleader referred me to 
the provisions of s. 239 (/) of the Cr. P. C. 
The sections mentioned there are ss. 411 
and 414 and when definite sections are men¬ 
tioned I do not think that the provisions 
can be extended by analogy to a trial of 
persons accused of offences under s. 412. 
The principle of the ruling of this Court in 
Jagan Nath v. Emperor (l) will still apply 
in my opinion. 

Z. K. Conviction set aside. 

(1) 28 Ind. Cas. 158; IS (). C. 02; 2 O. L. J. 1)1; 16 Cr. 
L. J. 270. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Application 
No. 192 of 1924. 

February 13, 1925. 

Present: —Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. C. 

MAHOMED MAHDISHAH Of 
PIR JHANDO— Applicant 

versus 

WAHDALSHAH and others— 

Opponents. 

Criminal Procedure Code (Act V of ISOS), s. R,.}, 
proceedings under, requisites of—Errors and omissions 
relating to procedure, whether oust jurisdiction Pre¬ 
judice, proof of. 

The only two essential conditions which not only 
confer jurisdiction on a Magistrate, hut make it im¬ 
perative for him to take the preventive proceedings 
contemplated by s. 115, Or. P. C., are first, that there 
should be a dispute over land or water and secondly, 
that such dispute should be likely to cause a breach of 
the peace, [p. 157, col. 2.j 

A Magistrate having been once seized of jurisdiction 
to institute proceedings under s. 145 of the Cr. P. O. 
cannot in the absence of proof or prejudice to a party 
be divested of it by errors and omissions which 
relate to procedmo and not to jurisdiction. | p. 157, 
col. 2; p. 158, col. 1.] 

Kamal Kutty v. Cdayavarma Raja Valia Raja of 
Chirakal , 17 Ind. Cas. 65; 36 M. 275; 12 M. 1.. T. 131)': 
23 M. L. J. 41)9; (1912) M. W. N. 1154; 13 Cr. L. J. 753. 
Krishna Kamini v. Abdul -Jabbar, 30 O. 155; 6 C. W. 
N. 737 (F. B.) and Sukh Lai Sheikh v. Tara Chand, 
33 C. 68; 2 0. U J. 241; 9 C. \V. N. 1016; 2 Cr. b. J. 
618 (F. B.), followed. 

Application to revise an order of the 
Resident Magistrate, Tando Adam, dated the 
25th October 1924. 


Mr. C. M. Lobo, for the Applicant. 

Mr. P.K. Vaswani, for the Opponents. 

Mr. T. G. Elphinston , Public Prosecutor, 
for the Crown. 

ORDER.— Th is is a revision application 
against the order of the Resident Magis¬ 
trate, Shahdadpur, restoring possession of 
certain disputed lands under s. 145, Cr. P. C., 
to one Pir Ahsanalishah or his agents. The 
applicant is (he brother of Pir Ahsanalishah 
and the opponents are some of the followers 
of this Pir. Two of them hold a power-of- 
attorney from him. Pir Rashididlahshah 
the father of the two Pirs was the gadi- 
nishin of the shrine at the village of Jhando. 
He died on the 20th May 1922. From his 
first wi fe he had five sons, viz., Pir Ziaud- 
din Shah, the applicant Pir Mohamed 
Mahdishah, PirNurdin Shalt and two others. 
From his second wife lie had Pir Ahsanali¬ 
shah. After his death there were disputes 
between Pir Ziauddin Shah and Pir Ahsanali¬ 
shah as to the right to succeed to the gadi 
of this shrine and to the property left by 
the old Pir. Pir Ahsanalishah disputed the 
right of the eldest son to succeed to the 
gadi on the ground that he was born from 
a low caste woman and put forward his • 
preferential claim on the ground that his 
mother belonged to the same Pir family. 
The disputes between the brothers became 
more acute in September 1922 and led to 
a fracas between the adherents of the two 
parties and loss of life. Police force was 
picketed in the village of Jhando to pre¬ 
vent a further breach of the peace which 
was withdrawn in October 1922 after the 
sons of the first wife had migrated from 
the village of Jhando to some place in the 
Larkana District. The dispute as to the 
gadi and lands which the old Pir died 
possessed of, are the subject of civil litiga¬ 
tion. The lands which are the subject- 
matter of the present proceedings are claim¬ 
ed by the applicant on behalf of himself 
and his two full brothers bv virtue of a 
gift from their father subsequently con¬ 
firmed by a written document Ex. 2, and 
to have been in their possession and enjoy¬ 
ment for a number of years upto 12th 
November 1922, when the present proceed¬ 
ings were taken on the petition filed by 
the applicant stating that the opponents 
had on that day by show of criminal force 
prevented him from entering on his lands. 
The learned Magistrate has held that the 
applicant and his full brothers ^ere in 
possession and enjoyment of the lands in 
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dispute in their own right as donees upto 
the time of theii fathers death. in dealing 
with the question of the alleged subsequent 
dispossession he has fallen into a two fold 
error. He has assumed that the applicant 
and his full brothers were dispossessed on 
some date prior to 5th December 1922, (the 
date of the preliminary order passed under 
s. 145, Cr. P. C.), and as he was not prepared 
to hold that the applicant was prevented 
from entering on his lands on the 12th 
November 1922, he has assumed that this 
dispossession took place more than two 
months before the preliminary order. 

The lands were in the physical possession 
of tenants who held them on behalf of the 
applicant and his full brothers. The dis¬ 
tribution of the different blocks for cultiva¬ 
tion among the tenants had taken place 
prior to May 1922, advances had been made 
to them by the applicant and the time when 
the applicant and his brothers had occasion 
to visit the fields again was in October or 
November for purposes of making batai 
and appropriating to themselves the share 
of the produce. The possession of the 
applicant and his brothers through the 
tenants would continue in them till such 
time as it can be shown that either the 
tenants were dispossessed or had disavowed 
the title of the applicant or attorned to Pir 
Ahsanalishah or had allowed him or his 
agents to make batai and appropriate the 
zcmindari share of the produce. 

The applicant had asserted that it was 
on the 12th of November that he was for the 
first time prevented from going to the 
fields. The learned Magistrate considered 
this story as a pure invention. He could 
not make up his mind to believe that the 
applicant who had a month before migrated 
from the village of Jhando through fear 
would make bold to run the risk of losing 
his life by visiting the fields. There is 
nothing so inherently improbable in this 
story to discard it as a pure invention. 
The withdrawal of the applicant from 
Jhando is consistent with a desire to avoid 
constant bickerings between the adherents 
of the two parties, and even if it be assumed 
that the applicant did not go to his fields on 
the 12th November, it does not follow that 
Pir Ahsanalishah had taken possession of 
the lands before the 12th November 1922. 
We think the finding of the learned 
Magistrate as to dispossession cannot be 
maintained, and the applicant must be 

resumed to have continued in possession 
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of the disputed lands upto the date of 
his petition. 

Mr. Vaswani, the learned Counsel for the 
opponents, has urged that the proceedings 
of the lower Court are without jurisdiction 
as (a) the preliminary order passed by the 
learned Sub-Divisional Magistrate does not 
specify the disputed lands or state the 
grounds of his being satisfied of the likeli¬ 
hood of a breach of the peace, (6) that 
the only party concerned in the dispute was 
Pir Ahsanalishah and had not been made 
a party to these proceedings, and (c) that 
no notice was published by being affixed 
at or near the subject-matter of the dispute 
so as to make it obligatory on him or any 
other party concerned to appear in the pro¬ 
ceedings on pain of being bound by any 
adverse order passed against such absentee. 
He has further urged that the proceedings 
have been so irregular, that it would not 
be proper for us to interfere in revision so as 
to affect the rights of Pir Ahsanalishah who 
is not now before us. 

We are not prepared to accede to the 
contention that the proceedings of the 
lower Court are without jurisdiction. The 
only two essential conditions which not 
only confer jurisdiction on the Magistrate, 
but make it imperative on him to take the 
preventive proceedings contemplated bv 
s. 145, Cr. P. C., are, firstly, that there should 
be a dispute over land or water and, secondly, 
that such dispute is likely to cause a breach 
of the peace. There can be no doubt that 
both these conditions existed. The appli¬ 
cant was claiming to be in rightful posses¬ 
sion of the lands in question on behalf of 
himself and his brothers. There had been 
a fracas between the adherents of the two 
parties at Jhando over the. right to 
possess the shrine, and as ' would 
appear from ;he press communique 
issued by the Commissioner-in-Sind on 
17th October 1922 about two hundred or 
three hundred followers of Pir Ahsanalishah 
had taken part in it and had caused injury 
to some of the followers of Pir Ziauddin 
Shah. It cannot for a moment be urged that 
there was no apprehension of a breach of 
the peace over the right fo,possess the lands 
in dispute which were claimed on behalf 
of Pir Ahsanalishah as being attached to 

I he Magistrate 
having been seized of jurisdiction could 

not be divested of it by the errors and 

omissions complained of which all relate to 

procedure and not to jurisdiction. In Kamal 
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Kutty v. Udayavarama Raja Valia Raja 
oj Chirakal (1), the omission to state the 
ground in the preliminary order ; in 
Krishna Kamini v. Abdul J abb ar {2) making 
only such persons a party as were 
actually in the dispute and who were likely 
to cause a breach of the peace; though it 
was brought to the notice of the Court that 
another person was interested in the pro¬ 
perty ; and in Sukhlal Sheikh v. Tara 
Chand Ta (:s), the failure to affix the notice 
at or near the disputed property, have 
been held not to affect the jurisdiction of 
the Court. The errors, no doubt, are grave 
and have rendered the proceedings extreme¬ 
ly irregular. It is to be regretted that the 
learned Magistrate should have paid very 
little regard to the plain directions laid 
down for his guidance in s. 145, Cr. P. C., 
but we are not satisfied that these errors 
have in the circumstances of this case pre¬ 
judiced the opponents or Fir Ahsanalishah. 
We further think that our refusal to in¬ 
terfere at this stage would be punishing 
the applicant for no fault of his. Though 
the preliminary order contained no descrip¬ 
tion of the disputed properties or grounds 
of the learned Mgistrate’s belief, the order 
read along with the petition of the 25th No¬ 
vember 1922, gave clear notice'to the oppo¬ 
nents of what the disputed lands w*ere and 
also of the grounds which had been reli¬ 
ed on by the learned Magistrate, for issue 
of process. At a subsequent stage of the 
proceedings the lands in dispute were at¬ 
tached by order of the District Magistrate 
under s. 145 (4), Cr. P. C., and have remain¬ 
ed in the custody of the Court upto now. 
The parties have gone to trial on every pos¬ 
sible issue and knew exactly the nature 
of the dispute. It is, no doubt, true that 
Pir Ahsanalishah was claiming the lands 
in dispute and was, therefore, a proper partj 
to be served with a notice under s. 145, 
Cr. P. C. But Pir Ahsanalishah had not 
trespassed on the lands in dispute. The 
persons who were likely to break the peace 
were the opponents and not Pir Ahsanalishah 
who had remained in the back-ground and 
has done so upto now. 

It is not open to the opponents to urge 
that no order should be passed to the pre¬ 
judice of the absentee Pir. They claim no 


(1) 17 Ind. Cas. 65; 36 M. 275; 12 M. L. T. 439; 23 3 
L. J. 499; (1912; M. W. N. 1154; 13 Cr L. J. 753 
(2 30 C. 155; 6 C. W. N. 737 (P B ) 

r 2 C ' L J 241; 9 C W - N. 1046; 2 Cr. 1 

. 51© (x . .B.y. 
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personal interest in the land and any order 
passed against them under s. 145, Cr. P. C, 
would not, therefore, affact them. We are 
also not satisfied that the absentee Pir has 
been prejudiced either by the want of 
direct notice to him or the failure to affix 
the notice at or near the disputed land. 
These proceedings have been fought to their 
finish on his behalf and under his direc¬ 
tions. If the lands were in his possession 
at the date of the attachment, it was for 
him to come forward and claim to be join¬ 
ed as a party concerned. The Court had 
to decide which of the parties before it 
was at the time of the order or within two 
months thereof, in possession of the sub¬ 
ject-matter of the disputes. The order of 
the Court restoring possession of the 
attached lands to a third party who had 
not appeared before the Court or claimed 
them as his own is somewhat anomalous. If 
on account of his remaining: absent Pir 
Ahsanalishah has not been able to put for¬ 
ward his case as best as he might otherwise 
have done, he has to thank himself. In view 
of our finding that the applicant was in 
possession of the disputed lands on behalf 
of himself and his brothers upto the date 
of the preliminary order or within two months 
thereof, we order that the disputed lands as 
specified in para. 1 of this complaint which 
does not include Past Gojro be restored to 
him and that he do retain possession until 
legally evicted therefrom in due course of 
law. 

P- b. a. Application allowed . 

z. K. 


(s. o. 89 Ind. Cas. 158.) 

OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 29 of 1925. 

March 17, 1925. 

Present :—Mr Daniels. J. C. 

MULLA AND OTHBKS—APPLICANTS 

versvs 

EMTEROR—Opposite Party. 

Penal Code (Act XLV of 1S60), ss. 56*. Ii~ — Rioting 
— Determination to settle quarrel 6 y force—Private 
dejence, right of, whether exists. 

\N here two parties which are at enmity with each 
other come to a certain place armed with the full 
determination to settle their quarrels by force and 
have a light, they are both guilty of rioting and no 
right ef private defence exists. 
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f -,S^ e l l ' Empress v. Prag Dat , 20 A. 459; 

(1898) 117; 9 Ind. Dec. (n. s.) 054, relied on. 

Application for revision against an order 
of the Sessions Judge, Hardoi, dated the 
21st October 1925, upholding that of the 
Magistrate, First Class, Hardoi, dated the 
9th January 1925. , 

Mr. R. F. Bahadurji for Mr. J. Jackson , 
for the Applicants. 

The Government Pleader, for the Crown. 

ORDER, —The applicants have been 
convicted of riot and of offences under 
ss. 324 and 325, Indian Penal Code, and 
were sentenced by the Trial Court to seven 
months imprisonment each in the aggregate. 
The learned Sessions Judge on appeal reduc¬ 
ed the imprisonment to five months, but 
m other respects dismissed the appeal. The 
applicants come here on the ground that 
the circumstances were sufficient to es¬ 
tablish a right of private defence. The 
applicants belong to the party of one Baldeo. 
Baldeo and his younger brother Mayaram 
are at enmity. Both men had come to ttie 
village on the day preceding the riot to 
induce labourers to come and work for them 
on the following day. On the day in ques¬ 
tion both parties went down armed with 
lathis and spears. Baldeo s party arrived 
there first and secured the labourers. Maya 
Hams party arrived shortly after. There 
was a shout of “ mar t mar" and a general 
lathi fight ensued in which persons on both 
sides were injured. The learned Sessions 
Judge has come to the conclusion that the 
shouts of “ beat, beat,’* and actual attack 
were begun by Baldeo’s party. So far as 
the evidence in this case goes there is 
nothing to show which party first raised 
the shout. I am informed that this fact 
appears in the evidence of the first prosecu¬ 
tion witness in the cross-case. As the 
evidence in the two cases was recorded 
separately it was an oversight on the part 
of the learned Sessions Judge that he did 
not biing it on the record in this case also. 
But even omitting this piece of evidence it 
appears clear that both parties had gone 
down fully intending to fight, and that no 
question of private defence arises on the 
part of the accused. It was so obvious that 
a riot was intended that the chaukidar had 
actually gone to the thana and reported the 
fact that a riot was imminent before fight 
began. .Where both parties have come 
down armed with a full determination to 
settle their quarrel by force the case comes 
within the principles of Queen-Empress v. 
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A. w. N. Prag Dat (i) and no right of private defence 

exists. 1, therefore, dismiss this applica¬ 
tion. 

z - K - Application dismissed. 

(1) 20 A. 459; A. XV. N. (1898) 117; 9 Ind. Dec. (x s ) 
651. N v 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 57 of I j24. 

July 17, 1924. 

Present: —Mr. Rupchand Bilaram A J C 

A8SANMAL CHAT UMAL— Appellant ’ 

ve rsus 

D 1 LBAR and otheks—Respondenes. 

Criminal Procedure Code {Act V of ISOS), 3 . 250 _ 

Compensation, order for, when can be made—Appea/ 
right of, when arises. ’ 

Section 250 of the Cr. P. C. requires that the com¬ 
plaint or information given by the complainant should 
be false and either frivolous or vexatious. An order 
under this section on the ground that because a com¬ 
plaint is frivolous and vexatious, therefore, it is false 
is not legal [p. 159, col. 2.J 

The right of appeal from an order under this section 
is not limited to cases where compensation awarded to 
each accused person exceeds Ks. 50, it is enough if the 
aggregate amount of compensation awarded to 
several accused persons exceeds the said sum. fp 160 
col. 2 .] * 

Appeal against an order of the Special 
First Class Magistrate, Karachi. 

Mr. Motiram ldanmal , for the Appellant. 

ORDER. —This is an appeal against the 
order passed by the Special First Class 
Magistrate, Karachi under s. 250, Cr. P. C. 
awarding compensation to three of the five 
accused who were tried before him for an 
offence under s. 420, Indian Penal Code. In 
awarding compensation the learned Magis¬ 
trate has in his order stated as follows:— 

I still hold that the case against the 
three accused women was frivolous and 
vexatious, hence false.” Section 250, Cr. P. 
C.. requires that the complaint or the inform- 
ation given by the complainant should 
be false and either frivolous or vexatious, 
The learned Magistrate’s conclusion that 
because the complaint is frivolous and 
vexatious, therefore, it is false is not correct 
On the evidence I am not satisfied that the 
information given by the complainant to 
the Police was false. In this inhumation 
given by the complainant to the Police as 
recorded in the first report, the complain¬ 
ant has given full details of what trans¬ 
pired on that day. He states that a party 
of five foreigners consising of two males 
and three females visited his shop and 
asked for certain blankets. One of the 
blankets was approved and purchased for 
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Rs. 7-8-0. One of the male persons who 
accompanied the party gave a note of 
Rs. 100 to the complainant and asked 
for the balance of Rs. 92-8-0 being paid 
to him which was accordingly done. Then 
the party asked for certain farasisbeing 
shown to them and subsequently they 
changed their mind and told the complain¬ 
ant to take back the Rs. 92-8-0 which he had 
given to them and keep it with himself, 
and also the blanket which they did not 
want, that they wanted to make other 
purchases from him worth about Rs. 100 
and then settle the account. The complain¬ 
ant did not count the money and put it 
in his box. They, however, made certain 
further purchases totalling a sum of 
Rs. 15 and then asked for the balance 
being paid to them and received Rs. 85 
from the complainant. The complainant 
thereafter found that the accused had not 
returned to him all the Rs. 92-8-0 which 
he had given to accused No. 1 but Rs. 43 8-0 
short. 

In his first report to the Police the com ¬ 
plainant has clearly stated that the person 
who dealt with him was one of the males, 
though he has made certain general state¬ 
ments that he had been deceived by the 
party. Now it appears that this party of 
five persons did not behave in this peculiar 
manner with the present complainant only 
but with another shopkeepers also and 
there were two complaints lodged with 
the Police against them though the present 
complaint was proceeded with and the 
second one was subsequently either dropped 
or disposed of by an order of discharge. 

The complainant had missed his money. 
He placed all the facts before the Police. 
If the Police took action against all the five 
persons it was no fault of the complainant. 
Further more it cannot be said that the 
complainant had no reasonable grounds to 
suppose that all the five persons were in 
some way connected in defrauding him 
and the other shopkeeper whose shop 
they had previously visited and who sent 
word to him to be careful about the ac¬ 
cused, which led him to count his cash 
and detect the fraud practised on him. 

The learned Assistant Public Prosecutor 
has urged that this Court cannot interfere 
with the order of the lower Court as s. 250, 
Cr. P. C. as amended does not allow an 
appeal when the total amount of compensa¬ 
tion to different accused persons exceeds 
Rs. 50 but allows an appeal when the 
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compensation awarded to any one of the 
accused persons exceeds the sum of 
Rs. 50. Now cl. (3) of s 250, Cr. P. C., 
which confers this right of appeal on the 
complainant is as follows:— 

“A complainant or informant who has 
been ordered by a t Magistrate of the Second 
or Third Class to"pay compensation or has 
been so ordered by any other Magistrate 
to pay compensation exceeding fifty rupees 
may appeal from the order, in so far as 
the order relates to the payment of the 
compensation, as if such complainant or 
informant had been convicted on a trial 
held by such Magistrate.” 

This clause in no way limits the right 
of appeal only to cases when the com¬ 
pensation awarded to each accused exceeds 
Rs. 50 and I see no grounds why I 
should curtail this valuable right by read¬ 
ing into this clause the words ‘‘In the 
case of each accused person” and more so 
when the latter part of this clause pro¬ 
vides that the complainant shall have the 
right of appeal with regard to the pay¬ 
ment of compensation as if such com¬ 
plainant or informant had been convicted 
at a trial held by such Magistrate. Sec¬ 
tion 413, Cr. P. C., gives a right of appeal 
to an accused person who had been con¬ 
victed and sentenced to pay a fine exceed¬ 
ing Rs. 50 and it would follow that 
then the complainant has been ordered 
to pay a sum exceeding Rs. 50 as com¬ 
pensation, whether it be to one or more 
than one accused person, he has been as 
if it w'ere convicted and sentenced to pay 
a fine exceeding Rs 50 and has, there¬ 
fore, a right to appeal against such order. 
The total amount which the complainant 
in this case has been ordered to pay is 
Rs. 150. This appeal is, therefore, com¬ 
petent. 

I allow the appeal and order the com¬ 
pensation if already paid to be refunded to 
the complainant. 

In this matter notices were issued to 
the three opponents and sent to the Per¬ 
sian Consul for service as they had left 
British India. The notices have returned 
unserved. It is not likely that the oppo¬ 
nents will return to British India or be 
served as their addresses are not known. 

I have, therefore, considered it proper to 
dispense with the service of notices on 
them. 

p. b. a. A ppeal allowed. 

z. K. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1155 of 1923. 

April 14, 1925. 

Present: —Mr. Justice Stuart. 
BHAGWAN DIN and otheis —Plaintiffs 

—Appellants 
versus 

SRI KlSHEN and others—Defendants— 

Re po SDR NTS. 

Limitation Act (IX of 190$), s. 19 — Acknowledgment , 
what amounts to Agent, authority of, proof of. 

An acknowledgment of liability within the mean¬ 
ing of e. 19 of the Limitation Act must be in 
writing signed by the person to be charged or by 6ome 
person authorized by him to make the acknowledg¬ 
ment. Where an acknowledgment is alleged to 
have been made by an agent, the authority of the agent 
to make the acknowledgment must be proved, [p. 101, 
col. 2.] 

Second appeal against a decree of the 
Subordinate Judge, Basti, dated the 12th 
of April 1923. 

Mr. P. L. Bancrji , for the Appellants. 

Mr. Gulzari Lai, for the Respondent. 
JUDGMENT. —The only matter to be 
decided in this appeal is whether the 
plaintiff-appellants have the right to redeem 
a mortgage which was executed by Slieo 
Dayal in favour of Lnchman in the year 
1857. They sued to redeem live mortgages. 
They have been allowd four, but the Courts 
have held that the redemption of the mort¬ 
gage of 1857 is time-barred. The suit was 
instituted in 1920, 63 years after the exe¬ 
cution of the mortgage and, in order to 
redeem, it is necessary for the plaint¬ 
iff-appellants to show that there are cir¬ 
cumstances in the case which will peimit 
the extension of the period permitted by 
Art. 118 of the First Schedule of the 
Limitation Act. 

They argue that they have a right to 
extend that period. They base this alleged 
light first of all upon the existence of 
three alleged acknowledgments of liability 
in respect of the existence of the mortgage 
which, they say, fall under the provisions 
of s. 19 of the Act. 

9 he fust of these is a certified copy of 
the kheuat of 18C0 in which the mortgag¬ 
ed property is situated. Now it is sufficient 
to say here that there is nothing to show 
on the face of the copy itself which has 
been proved that anybody admitted that 
there was any mortgage in existence. 
Against the names of n.oie than one person 
wlo is mentioned is placed the word 
“ n.vivoji " or ‘deceased” and an alien )>t 
hre lcen nac< to tibiae Hot, ij rsn.Lth 
as at least one cf such peisci.s, was 

11 
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probably not deceased, instead of the 
word 41 mutwaji" the Court should boldly 
insert the word “ murtahin" or mortgagee. 
The audacity of the suggest ion is the only 
point in its favour. The lower Appellate 
Court would have been very wrong to 
make any such assumption. It is sufficient 
to say that there is nothing in the docu¬ 
ment, Ex 22, which can possibly be called 
an acknowledgment, in writing of the exist¬ 
ence of the mortgage. 

The next piece of evidence upon which 
the appellants rely is a report made by a 
Revenue Officer in 1884 at the time of 
Settlement. This is Ex. 15. The officer 
reports in this that Din Dayal made a 
statement to him in which he asserted that 
he was a mortgagee and from this asser¬ 
tion it might be gathered that he admit¬ 
ted to the officer the existence of the mort¬ 
gage of 1857 in question. But it is to be 
noted that there is no acknowledgment of 
liability made in writing signed by Din 
Dayal. There is the note of the Revenue 
Officer to the effect that Din Dayal made an 
oral statement of an acknowledgment before 
him. That does not help. 

I now come to the last point. In the 
Settlement proceedings of 1885, there is a 
proceeding verifying the khewat , Ex. 17, 
dated the 29th October 1885, to which 
Mahabir Prasad, Bhagwan Din, Het Ram 
and Pur an mortgagee affixed their signa¬ 
tures. A man called Mahabir Prasad pro¬ 
bably the Mahabir Prasad who signed on 
his own behalf signed on behalf of twelve 
other co-sharers including Din Dayal and 
Ram Prasad. There is nothing to show 
that Mahabir Prasad had any authority 
to admit the existence of the mortgage on 
behalf of Din Dayal and Ram Prasad or 
that he had any intention of admitting the 
existence of any such mortgage He was 
not a person tluough whom the mortgagees 
derived title or liability. 

It has been ] ointed out to me that under 
the authority of Ilaji Sheikh Bodha v. 
Sukhram Singh (1) 1 could presume that 
Mahabir was duly authorised to represent 
Din Dayal and Ram Prasad in this par¬ 
ticular. It is only necessary to say that 
granting 1 could make the presumption I 
refuse to make it as there is nothing I can 
see to justify such a presumption. 

1 agree with the lower Court that there 

(1) fc3 bid. Cap. 5; 22 A. L. J. P57; 10 O. & A. 
L. L. $*1; (H25) A. 1. R. (A.) 1;L.K. 5 A. 775 Civ.; 
47 A. 31. 
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was here also no acknowledgment within 
the meaning of s. 19. I find that the appel¬ 
lant’s case as to acknowledgments under 
s. 19 fails completely. 

There remains the fact that in 1913 and 
1914 the appellants’ representatives in¬ 
interest sold a portion of the mortgaged 
property to pay off certain of the liability 
not under the mortgage of 1857 but under 
other mortgages. The learned Counsel for 
the appellants lias endeavoured to argue 
that by executing these sale-deeds the 
period of limitation was extended under 
the provisions of s. 20 of the Limitation 
Act. The s. 20 can have no possible ap¬ 
plication. This is not a question of interest 
on a debt or legacy having been paid 
or part of a principal of a debt having 
been paid to extend limitation. The ques¬ 
tion is of extending the period of redemp¬ 
tion. ' 

For the above reasons this appeal fails on 
every point and is dismissed with costs on 
the higher scale. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1010 of 1920. 

March 6, 1924. 

Present: —Mr. Justice Abdul Raoof 
and Mr. Justice Martineau. 

HAJI AND ANOTHER—DEFENDANTS— 

Appellants 

versus 

JANUM AND OTHERS-PLAINTIFFS- 

Respondents. 

Civil Procedure Code. (Act V of 1008), O. XXII, r. ! 4 
— Joint decree in favour of several respondents- 
Representatives of one respondent not impleaded in 
time — Abatement of appeal in toto— Ignorance of death 
of respondent , whether sullicient cause for setting aside 
abatement. 

Where a decree under appeal is a joint decree in 
favour of all the respondents, each one of whom is 
entitled to the benetit of the whole decree, and appli¬ 
cation for impleading representatives of a deceased 
respondent is made after the period of limitation, the 
appeal abates in toto and not only qua the deceased 
respondent, [p. 162, col. 2 .] 

Bib . 1 v - i?o/n7a » 39 Ind. Cas. 277; 2.3 P. R. 
191/, distinguished. 

It is not a sufficient reason for setting aside the 
abatement of an appeal that the appellant did not 
come to know of the respondent s death, which occur¬ 
red at a place about 14 kos from the appellant's 
village, till 10 days before he applied to have the 

deceased's representatives impleaded. |p. 163 col. 1.] 
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S. Mir Xaivab v. Harder, 12 Ind. Cas. 871; 60 P. R. 
1911: 42 P. L. R. 1912; 2.38 P. W. R. 1911 and Jamna 
v. Sarjit, 52 Ind. Cas. 510; 67 P. R. 1919, relied upon. 

Second appeal from a decree of the 
District Judge, Jhelum, dated the 24th 
January 1920. 

Mr. Nanak Chand , for the Appellants. 

Mr. Zafrulla Khan , for the Respond¬ 
ents. 

JUDGMENT. —The parties are pro¬ 
prietors of the village of Mianwal in 
the Gujrat District. There is a tract of 
high lying land in the village known as 

I tar, while the low* lying portion is called 

II it ha r. In 1892 the Utar land was recorded 
by the order of the Collector as shamilat 
deh, although it had previously since 
1868 been shown as divided into separate 
proprietary holdings. When an applica¬ 
tion for partition of the Utar land was 
made in 1915 a dispute arose as to the 
way in which the partition was to be 
made, and plaintiffs have in ’consequence 
sued for a declaration that they are entitled 
to get a share in proportion to the area 
(826 kanals , 8 marl as) which they owned 
before the mutation of 1892, and not, as 
contended by the defendants, in propor¬ 
tion to the revenue paid on the Hithar 
land. The Courts below’ have found in 
favour of the plaintiffs, who have been 
given a decree declaring that they are 
proprietors of 826 kana f s, 8 marlas , or 
according to present measurements 898 
kanals , 1 maria, and are entitled to get a 
share in the shamilat cn t he basis of that 
area. The defendants have filed a second 
appeal in this Court. 

One of the plaintiffs-respondents, namely, 
Shahabal, was murdered in September 
1922, and as the application for implead¬ 
ing bis representatives was not made till 
July 1923, after the period of limitation 
had expired, the appeal has abated. It is 
contended for the appellants that the 
appeal abates only qua the deceased 
Shahabal and not against the other re¬ 
spondents but we do not agree with this 
contention. Zainab Bibi v. Rohila (4), which 
is relied upon, was a case in which the 
respondents were defendants and is not 
in point. The decree in the present case 
was a joint decree in favour of all the 
respondents, and each respondent 
is entitled to the benetit of the whole 
decree. The appeal must consequently 
abate in toto. 

(1; .39 Ind. Cas. 277; 23 V. R. 1917 
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It is also contended for the appellants 
that the abatement should be set aside 
on the ground that they did not come to 
know of Shahbal’s death, which occurred 
at a place about 14 kos from their village, 
till before ten days they applied to have 
his representative impleaded. Even if 
this allegation is correct, it would not be 
sufficient reason for setting aside the 
abatement [see on this point S. Mir Nawab 
v. Harder (2) and Jamua v. Sarjit (3)]. 

This appeal having abated, we direct 
that it be struck off the tile of pending 
cases. The appellants will pay the respond¬ 
ents’ costs in this Court. 

s. D. Appeal abated. 

(2) 12 Ind. Cas. 871; 60 P. R. 1911; 42 P. L. R. 1912; 
238 P. W. R. 1911. 

(3) 52 Ind. Cas. 510; 67 P R. 1919. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 1149 of 1921. 

February 19, 1925. 

Present: —Mr. Justice Abdul Raoof and 

Mr. Justice Fforde. 

S U K R It A M D A S—Pla i n ti ff —A ppel l an t 

versus 

NAZAR MUHAMMAD and others— 
Defendants—Respondents. 

Pre-emption suit—Decree set aside on appeal but 
restored in second appeal—Period for payment, exten¬ 
sion of—Appellate decree, effect of. 

A suit for pre-emption was decreed by the Trial 
Court. The vendee appealed and the Appellate Court 
set aside the decree of the Trial Court. The plaintiff 
then preferred a second appeal with the result that the 
decree of the Appellate Court was set aside and that 
of the Firet Court was restored. The plaintiff had 
failed to pay in the pre-emption price within the time 
prescribed by the Trial Court’s decree : 

Held, that the only effect of the decree passed in 
second appeal was to restore the decree of the Trial 
Court, and that it did not operate to extend the time 
for payment fixed in the Trial Court’s decree, and that 
the plaintiff having failed to comply with the terms of 
the latter decree was not entitled to enforce that 
decree. 

Second appeal from an order of t he Dis¬ 
trict Judge,Jlielum, dated the 7th February 
1921. 

Mr. Mukand Lai Puri , for the Appellant. 

Mr. Sham Lai and Bakhshi Sain Das , 
for the Respondents. 

JUDGMENT. —This is a second appeal 
arising out of execution proceedings relat¬ 
ing to a decree for pre-emption. The 
facts may be summarised below:— 


The First Court passed a decree for pre¬ 
emption, in favour of the plaintiff on the 
22nd March 1910, granting possession on 
payment of Rs. 1,200 by the 22nd May 
1916, that is, within two months from the 
date of the decree. The vendee appealed 
against this decree and the Appellate 
Court having accepted his appeal set aside 
the decree, which had been passed by the 
Trial Court. The plaintiff then preferred 
a second appeal with the result that the 
decree and judgment of the Appellate Court 
were set aside and those of the First Court 
were restored. The decree-sheet prepared 
in the High Court recites the terms of the 
decree of the First Court. It may be men¬ 
tioned that the successful pre-emptor 
did not deposit the pre-emption money 
within the time fixed or at any time before 
the decision of the High Court. The decree 
of the High Court was passed on the 2nd 
February 1920. The money was subsequent¬ 
ly deposited on the 26th February 1920 and 
prayer for the delivery of possession over 
the property was made. Thereupon the 
vendee judgment-debtor filed objections 
to the effect that inasmuch as the condi¬ 
tion laid down in the decree of the First 
Court relating to the payment of the pre¬ 
emption money within the two months 
had not been carried out, the decree- 
holder was not entitled to get possession 
in execution of his decree. This objection 
was disallowed hy the First Court. On 
appeal to the lower Appellate Court the 
judgment of the First Court has been up¬ 
held and the vendee judgment-debtor lias 
come up on second appeal to this Court. 
The lower Appellate Court has held that the 
High Court must have intended to extend 
the period of limitation and that, therefore, 
the money which was paid within 24 days 
of the passing of the High Court decree 
was paid within time, and that the plaintiff 
decree holder had fulfilled the conditions. 
Against this finding of the learned Judge of 
the Court below objection is taken on the 
ground that this amounts to variation of the 
terms of the decree of the High Court. In 
our opinion there is force in this contention. 
It is quite clear that the learned Judges of 
the High Court simply intended to restore 
the decree of the First Court. They made 
no variations in the terms of that decree 
and if we were to accept the view of the 
lower Appellate Court the result would be 
that the terms of the decree of the First 
Court would have to be varied by substitute 
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in » Quite a different date for payment of 
money from that provided in the decree. 
In our opinion it is not in the power of the 
Executing Court to make any such varia¬ 
tions. The result is that the appeal suc¬ 
ceeds, the objections of the judgment-debtor 
aie allowed and the application for execu¬ 
tion is dismissed with costs. 


Z. K. 


Appeal accepted. 
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Madd iso n v.Alderson, (1883) 8 A. C. 473; 52 L. J. Q. 
upon' 1 49 L T ' ;!03i 31 W ‘ K * 820; 17 J - p - *21, relied 


W: Kahimal Pahhtrnal, for the Plaintiff. 

iur. Jhamatmal V alii am. for the Defend¬ 
ants 


JUDGMENT. —The plaintiff is the 
widow of one Mohandas vho died in the 
year 1900. Defendants Nos. 2 to 7 are 
her sons and grandsons and are shown in 
the iollowing tabular statement 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

(Jivjl Suit No. 858 of 1922. 

February 17, 1925. 

Present :—Mr. Rupchand Bilaram, 

A. J. C. 

DEVIBAI widow of MOHANDAS 

—Plaintiff 

versus 

DAYABHOY MOTI LAL and others 

—Defendants. 

Hindu Law — Will—Direction postponing interest in 
property but making no provision for intervening 
period, validity of—Hindu testator, whether can dis¬ 
pose of properly without providing for widow's main¬ 
tenance—Mitakshara Law -Reversioners—Divided bro¬ 
ther, whether preferred- Estoppel, requisites of. 

A direction in a Will postponing the right of a 
legatee to take possession of a property till after he 
has attained majority would be invalid unless it is 
shown that the testator had conferred an interest in 
the property on some other person during the inter¬ 
vening period, [p. 108, col. 2 .] 

Weatherall v. Thornburgh, (1878) 8 Ch. D. 261 at p 
267; 47 L. J. Ch. 658; 39 L. T. 9; 26 W. K. 593, Lloyd 
v. Webb, 24 C. 44; 12 Ind. Dec. (n\ s.» 694 and Ilusein- 
bhoy v. Ahmedbhoy, 26 B. 319; 1 Bom .L M. 336, relied 
upon. 

The right of a Hindu testator to make a Will is sub¬ 
ject to his making adecpiate provision for the main¬ 
tenance of his widow. He cannot so dispose of his 
property as to free it from her claim of maintenance 
[ibid.] 

Narbadabai v. Mahadeo Narayan, 5 B. 99 at p. 106 

3 Ind. Dec. (x. s.) 68 , Jamna v. Machul Sahu, 2 \ 315 ' 

4 J , Ur - 41 , 4; , 1 Ind ’ I)ec - ( s - »•) hK), Sorolah Dossee 
r. Bhoobun Mohun A eoghy, 15 C. 293 at p. 306; 7 Ind. 

Dfec. (N. s.) 779 and Krishnu7-ao Govirnl v Bhanwant- 
rao Govind; 2 Bom. L. li. 1082, relied upon 

Under the Mitakshara haw, an undivided brother is 
preferred to a divided brother as a reversioner, fp 169 
col. l.J ’ 

Jadubchunder Ghose v. Benodbehary, 1 Hvde 214 
and Keshub Ram v. Naud Kishore, 11 W. R. 308; 3 B. 
L. R. A. O. J. 7, relied upon. 

The doctrine of estoppel by representation is appli¬ 
cable to some stato of facts alleged at the time to be in 
existence and not to a promise de^vtino which if 
binding at all, must be binding as a contract 
col. 2.] 
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Defendant No. 1 is the mortgagee of 
No. 101 sheet A-23 under a mortgage-deed 

executed by defendant No. 3 in liis favour. 
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Since this suit he lias also purchased the 
right, title and interest of defendant No. 3 
in this house in execution of the mortgage 
decree passed in his favour. 

The plaintiff who is about, 02 years old, 
lias filed this suit alleging that the house 
in suit was the residential house of 
Mohandas, and that by his Will dated 14th 
June 19^0 lie had declared that this house 
was to remain in her possession and en¬ 
joyment during her life and had bequeath¬ 
ed this house to two of his sons, defendant 
No. 3 and Nenumal, since deceased, in 
two equal shares and that on the death of 
Nenumal which took place in 1903, his half 
share had devolved on her as his mother, 
and that the mortgage created by defend¬ 
ant No. 3 in favour of defendant No. 1 was 
in no way binding on her interests in the 
property. She asked for a declaration that 
she was entitled to remain in possession 
and enjoyment of the mesne profits of the 
house in suit during her lifetime, and 
that the mortgage-deed in favour of defend¬ 
ant No. 1 was not binding on her and in 
any event it was void with legard to the 
half share of Nenumal. She also asked for 
an injunction restraining defendant No. 1 
from bringing the house to sale. 

Defendant No. 3 is ex parte. Defendants 
Nos. 2 and 4 to 7 have supported the 
plaintiff and have further claimed to be 
the reversioners in the half share of Nenu¬ 
mal in the house in suit. 

Defendant No. 1 who is the only contesting 
defendant has raised several pleas. He 
has inter alia denied the factum of the 
Will, and has urged that the parties have 
all along dealt with the property of 
Mohandas as if no Will was made, that the 
house in suit had been awarded to defend¬ 
ant No. 3 at a partition between the sons 
of Mohandas, that it was sold by him in 
1903 and re-purchased by him in 191i, 
and the rights, if any, of the plaint¬ 
iff'and defendants Nos. 2 and 4 s to 7 are 
Statute barred. He has also relied on 
estoppel. 

The following issues have been raised 
by the Court:— 

1. Whether Mohandas Badaldas died 
making the alleged Will, or died intestate ? 

2 Was any partition effected between 

the heirs of Mohandas on the latter’s death, 

and if so, was the properly in suit given 

to defendant No. 3 as his share on parti¬ 
tion? 

3. (a) Is the alleged Will admissible in 


evidence without Probate being taken out 
for it ? 

(b) Is the plaintiff estopped from setting 
up the Win for reasons mentioned in paia. 4 
of the written statement of defendant 
No. 1? 

4. Does the alleged Will make any dis¬ 
position of the property in suit? 

5. W hen did Nenumal die and did he 



fi. Is defendant No. 3 entitled to the 

properly by right of survivorship to 
Nenumal ? 


7. (a) Has the plaintiff or any of the 
defendants Nos. 2 and 4 to 7 relinquished 
their interest in the property? 

(b) Is defendant No. 1 alienee for value 
and without notice of the right of the 
plaintiff or any of the defendants Nos. 2 
and 4 to 7, and il so, is his title complete 
against them ? 

8. Was defendant No. 3 absolute owner 
of the property by reason of transfer in his 
favour as referred to in para, 7 (a) of the 
written statement ? 

9. Whether defendant No. 3 re-purchas- 
ed the property from Pessumal Naraindas 
and is he the absolute owner of it by 
reason thereof ? 

10. Is the plaintiff entitled to any in¬ 
terest in the property or right of residence 
in it ? 

11. When did the cause of action accrue 
in favour of the plaintiff, if any, and is the 
suit barred by limitation? 

12. Is the mortgage executed in favour 
of defendant No. 1 binding on the plaint¬ 
iff? 

13. What order should be made with 
regard to costs of defendants Nos. 2 and 4 
to 7 ? 

14. General. 

Issues Nos. 1, 2, 3 (a), 4, 8 and 9. 

There can be no doubt on the evidence 
that Mohandas did make the Will Ex. 8 
Defendant No. 2 (Ex. 9) who took an im¬ 
portant part in having it made, the plaint¬ 
iff (Ex. 11), Hassomal (Ex. 7) one of the 
attesting witnesses who is at present alive 
have all deposed to Ex. 8 having been exe¬ 
cuted by Mohandas Tiliomal, (Ex. 10' 
has proved the attestation of his brother 
Choilhmal, another attesting witness to 
the Will since deceased. 

The Will is written in Sindhi and pro¬ 
bably at the dictation of the deceased him¬ 
self, and appears on the face of it to be 
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genuine. The deceased had eight sons 
of whom one Lalchand alias Tejomal had 
predeceased him. All his sons except 
Tarachand defendant No. 3 and Nenumal, 
since deceased, who were both young then, 
were separate from him. In paras. 2 and G 
of the Will he has given the names of his 
sons and recited the fact of hie being 
separate from them and in paras. 3 and 4 
he has described his property as consisting 
of two houses, being house No. 3 valued by 
him at Rs. 4,000-0-0 and house No. 4 valued 
by him at Rs. 3,000-0 0 and his moveable 
property to consist of the karkhanas (a) a 
money lending business (6) a distillery at 
Kotri and (e) a liquor shop at Karachi in 
all of which one Uttumal and the Fiim 
of Jesamal Valiram were interested. He 
has valued his not moveable assets at 
Rs. 12,000-0-0 after payment of a sum of 
about Rs. 3,000-0-0 due to Uttumal and 
Rs. 12,000-0-0 due to Jesamal Valiram. 

Paragraphs 5, 7, and 8 are as follows : — 

“5. So long as I myself am alive, so 
long will I retain in my possesssion and 
manage all the moveable and immoveable 
property as heretofore. But after my death 
it will remain in the possession of my 
wife named Devibai as long as she is 
alive; that is to say, my sons Jhamandas 
and Tulsidas alias Gulumal and Chanumal, 
and Chaniomal and Tiratlrdas will carry 
on the business of my three karkhanas and 
recover all the outstandings remaining due 
and allow the amounts realised to accumu¬ 
late with my wife Devibai and they will 
defray the following expenses therefrom :— 

1. The expenses of my illness and my 
funeral expenses upto 12 months and 
those of my wife Devibai for 12 months 
after her death including charity expenses 
will be all defrayed from my above men¬ 
tioned funds. 

2. They will defray the expenses of 
maintenance clothing and other necessarv 
expenses of my two sons, No. 7 Tarachand 
and No. 8 Nenumal as well as those of 
their betrothal and marriage also out of 
the above property. 

3. They will defray the reasonable ex- 

's marriage who is Tulsidas 
alias Gulumal's eldest daughter out of the 
said property. 

4. They will pay Rs. 200 0 0 in all to my 
three grand-daughters, i.e., the daughters 
of my daughter Kishnibai, when they marry 
on account of nuptial presents from' mater¬ 
nal relations. 
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5. The wife of my son Tejumal deceased 
and his three sons will receive Rs. 12-0-0 
a month on account of th^ir maintenance 
and clothing expenses out'-of the said pro¬ 
perty from the date of my death to the 
expiry of five years. 

(>. My wife Devibai will also receive her 
maintenance and clothing expenses out of 

the said property up to the end of her life. 

****** ** 

“7. After the death of my wife my sons 
will get 8}- share out of the moveable pro¬ 
perty which will remain after deducting the 
above expenses or the income of the kar- 
khana when they will be continued as per 
details below: — 

that is to say, 1{ share will be taken by 
my eldest son 1 Jhamandas and one share 
by 2 Tulsid as alias Gulumal, 3 Ghanumal, 
4 Chainomal, 5 Jethomal, Todumal and 
Basomal sons of Tejumal deceased by their 
guardian their mother Musammat Nickobai, 
() Tirathdas, 7 Tarachand and 8 Nenu¬ 
mal each. 

“8. There remain only two buildings out 
of which one is a dwelling house plot No. 

3 sheet A 23 in which 1, testator, live. The 
same will be divided in equal share by my 
two sons No. 7 Tarachand and No. 8 Nenu¬ 
mal between themselves. My other sons 
aud grandsons have no claim or interest in 
it. The remaining house plot No. 4 sheet 
A which is adjacent to plot No. 3 should 
also be divided in two equal shares, that is 
to say, one-half of it should go to the three 
sons of Tejumal, deceased, i. e., Jethomal, 
Todumal and Bashomal, by their guardian 
their mother Nikobai and the other half 
should go to my sons Tirathdas No. 6 who 
is now at Amritsar. My other sons and 
grandsons have no right or interest what¬ 
ever therein Therefore, I got this will written 
out for myself, so that it may be used by 
the members of my family named above 
after my death. Dated 14th June 1900.” It has 
been proved by certified copies from the 
Revenue Records. Exs 5 and G, that houses 
Nos. 3 and 4 referred to in the Will are 
plots Nos. 101 and 102 sheet A23 which 
adjoin one another, and that house No. 3 
is the house in suit. 

Defendant No. 1 who is a stranger to the 
family has produced certain documents to 
which the sons of Mohandas were parties 
wherein no mention has been made of the 
V ill, and wherein defendant No. 3 has pur¬ 
ported to deal with Mohandas’ property as 
the sole surviving member of the joint 
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family consisting of himself and his father 
Mohandas. It is contended that in view 
of these documents the Court should hold 
that the Will was either not made or was 
by mutual consent treated as not having 
been made at all. 

Exhibits 20 and 21 are certified copies of 
the judgment in Suit No. 122 of 1901 of the 
then District Court of Karachi and of the 
judgmentof the Appeal Court in First Appeal 
No. 13 of 1905, arising out of the same suit. 
This suit was instituted by defendant No. 

3 against Uitumal and the Firm of Jesamal 
Valiram for accounts of the three karkhanas, 
in his capacity as the sole surviving 
member of the joint family consisting of 
himself and his father, Mohandas. 

Exhibit 23 is the certified copy of a sale- 
deed executed bv Jhamandas and by defend- 

V _ %/ 

ant No. 3 in favour of one Pessumal by which 
defendant No. 3 has again purported to sell 
as sole surviving member of the joint Hindu 
family consisting of himself and his father 
house No. 3 for Rs. 1,100-0-0and a half share 
in house No. 4 for Rs. 150 0 0 tlie whole 
being valued at Rs. 900-0 and Jhamandas 
has purported to sell the remaining half 
of house No 4 as co-owner with his father 
by right of purchase 

Exhibits25 to 27 aremutation proceedings 
dated 15th September 1901, wherein again 
the sons have joined in having houses Nos. 

3 and 4 transferred to the name of Pessu¬ 
mal, showing that defendant No. 3 was 
entitled to the property left by his father 
and that half share in house No. 1 belonged 
to Jhamandas. 

Exhibit 24 isa receipt dated 2nd March 1911 
executed by Pessumal in favour of defend¬ 
ant No. 3 acknowledging the receipt of 
Rs. 4,000-0 0 as consideration for the re-sale 
of houses Nos. 3 and 4 to defendant No. 3. 

Exhibit 1G is the mortgage-deed dated 
12th August 1920 executed by defendant 
No. 3 and his sons in favour of one Lekhraj 
for Rs. 10,000-0 0 purporting to deal with 
the property as joint family property be¬ 
longing to him and his 30 ns. 

Defendant No. 3 who was examined as a 
witness on behalf of defendant No. 1 has 
conveniently pleaded ignorance of what 
happened after his father’s death on the 
pretext that he was too young then and 
that his brother Chainomal who is now dead 
managed his affairs and made him sign 
certain papers without his knowing what 
they were. Pie was about eighteen or 
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nineteen years old when his father died, 
lie knows English and has been a trader 
all his life though now in financial difficul¬ 
ties. He has intent ionally refrained from 
speaking the truth with the object of help¬ 
ing the plaintiIf who has very probably 
instituted the suit at his instance to prevent 
the family house from being sold in dis¬ 
charge of his debts. Defendant No. 3 has 
further stated that upto 1918 he did not 
know of the existence of this Will, and there¬ 
by has attempted to explain that some of 
the earlier documents were executed by 
him in ignorance of the existence of the Will. 
I am not prepared to accept hisexplanation. 
It is difficult to say now what reasons led the 
defendant No. 3 to institute the suit of 1901 
in his own name as the soje surviving 
member of the joint family. But it is 
evident from those proceedings that instead 
of the karkhanas being an asset of the 
family, they showed a large debit balance. 
Shortly after the institution of this suit 
defendant No. 3 applied to withdraw from 
the suit. The Court, however, permitted 
the Firm of Jessamal Valiram to be trans¬ 
posed as the plaintiffs and to carry on the 
suit. The sale-deed of 1903 to which 
Jhamandas and defendant No. 3 were 
parties was evidently executed as a color¬ 
able deed to protect the immoveable 
property from the creditors the sale having 
been effected at a nominal value, and was 
followed up by mutation proceedings with 
the same object. It was then to the in¬ 
terests of the family to withhold the exist¬ 
ence of the Will from the public. 

Exhibit 22 is the certified copy of the order 
passed by the Court on 22nd February 1911 
in execution proceedings of this Suit of 1901 
recording satisfaction of the decree against 

defendant No. 3 on payment of Rs. 1,500-0-0 
to the judgment creditors, Messrs. Jessamal 
Valiram. The object of the fraudulent 
transfer had been fulfilled and this order 
was followed by the receipt, Ex. 24, passed 
by Pessumal. All along some members of 
the family had continued to live in the two 
houses, the plaintiff and defendant No. 3 
in house No. 3 and Tirathdas in house 
No. 4. According to the Will half of house 
No. 4 was given to Tirathdas and the other 
half to defendant No. G and on 15th August 
1922 byanaward Ex. 13, Tirathdas acquired 
the interest of defendant No. G in house 
No. 4 and became the full owner of this 
house. It would appear that though Mohan¬ 
das’ sons were prepared to help defendant 
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No. 3 against Jessamal Valiram and to sup¬ 
press the Will, they acted on tlie Will all 
along and distributed the houses in accord¬ 
ance with the Will. There is otherwise no 
explanation why house No. 4 was given to 
Tirathdas and defendant Xo. (> and subse¬ 
quently taken over by Firithdas in pur¬ 
suance of the award. It would appear that 
the Will is not only valid but has been 
acted upon so far as the immoveable pro¬ 
perties go. 

On behalf of the plaintiff certified copies 
of certain proceedings in Suit Xo 315(> of 
1921 of the Small Cause Court, Karachi, 
have been put in as Ex. 29 to prove that 
in 1918 long before the mortgages created 
by defendant No. 3 he had agreed to give 
a sum of about Rs. 700 0 0 to defendant"No. 

2 in satisfaction of his claim, as one of the 
reversioners to the estate of Xenumal, to 
the house in suit and that this suit was 
filed to recover the amount in pursuance of 
that agieement. It is said that this agree¬ 
ment and the proceedings also show "’t hat 
the Will has been acted upon. The alleged 
agreement is not written on a stamped 
paper. The proceedings resulted in an 
ex parte decree in favour of defendant 
No. 2. There is nothing to show that 
this agreement was not antidated and the 
suit instituted in September 1921 after 
the present mortgage in collusion with 
defendant Xo. 3 to throw a cloud on de¬ 
fendant's title and to render the residential 
house unsaleable. I have, therefore, ex¬ 
cluded Ex. 29 from my consideration. 

dhe fact that the \\ ill was not proved 
cannot affect its validity or its bein~ 
relied on or admitted in evidence in this 
case. The Hindu Wills Act has not been 
extended to this Province. 

I,. therefore, hold on Issue Xo! 1 that 
Mohandas died testate; on Issue Xo. 2 that 
house No. 3 was retained by defendant Xo 

3 and house No. 4 taken over by Tirathdas 

^°* in Pursuance of this 

Will and not in consequence of a partition 

between members of a joint Hindu 
family oi between hens of the separate estate 

a w-n d ^ ln o es ^ ate \ 01 ? lssue No. 3 (a) that 
}* e K 1 "' Omissible in evidence 

though no Probate has been obtained* 
on issue No. 4 which was raised in view 
of the doubt as to the identity of house 
x^o. 6 being the same as Survey Xo. 101 
survey sheet A-2 in the affirmative; on Issue 
No 8 that the house was not transferred 
to defendant No. 3 as alleged; on Issue Xo 9 
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that defendant Xo. 3 has acquired no 
greater rights than those possessed by him 
under the \\ ill, Ex. 8, by reason of his 
having got them retransferred to himself. 

Issue Ao. 10. It has been contended that 
the Will, Ex. «, confers on the plaintiff no 
lights over liou^e Xo. 3 which has been 
absolutely gdted to defendant Xo. 3 and 
Xenumal and any direction in the Will 
postponing their right to possess the house 
after they had attained their majority 
was invalid unless it be shown that the 
testator had conferred an interest in the 
property to some other person during the in¬ 
tervening period: Weatherall v. Thornburgh 
(1), Lloyd v. Weld) (2), llusenbhoy v. Ahmed - 
bhoy (3) and that the mere declaration in 
cl. (4) of the \\ ill that the plaintiff was 
to retain possession of all the property of 
the testator diring her lifetime conferr¬ 
ed no interest i.i the house iu suit toiler. 

I am not prepared to accede to the con¬ 
tention that the \\ ill confers no interven¬ 
ing interest, on the plaintiff in the house 
in suit. I his house was the residential 
house of the deceased where he Jived with 
the plaintiff up to his death and where the 
plaintiff has continued to live up to now. 
There is no provision in the Will either de¬ 
priving the plaintiff of herright of residence 
in this house or providing her with another 
house. It is true that sub-el. (6) of 
cl. (4) of the Will provides for her main¬ 
tenance from the income of the karkhanas 
but this income was a debit balance. The 
right of the testator as a Hindu to make 
a \\ ill was subject to his making an adequate 
provision for the maintenance of his 
widow. He could not so dispose of his , 
property as to fiee it from her claim of 
maintenance. Narbndabai v. Mahadeo Kara- 
yan (44, Jamna v. Machul Sahn (5), Sorolah 
Dossee y. I >hoobu n Moha n Keogh y (t>), AT risk na~ 
raoGovindv Bhagwantrao Govindi 7). It may 
fairly be presumed that tlie testator intend¬ 
ed to confer on her the possession of all 
his properties during her lifetime to enable 
her to maintain herself from such of them 
as may he available though in the first 
instance she could appropriate the income 


JL. T !) l8 9(? \v h 1 ’5^3 261 P ‘ L>67; 17 L * J Ch 658; 30 

(2) jic. 44; 12 Tnd. Dec (s. s.) GDI. 

2( 5 B. 319; 1 Bom. L. R. 336. 

( 4) 5 B. 99 at p. 106: 3 Ind. Dec. s. s.) 6S. 

3 -A. 315; -l Ind. Jur. 411; 1 Ind. Dec. (s. a ) 760. 

6 « 15 C. 292 at p. 306; 7 Ind. Dec v a.; 779 
(7) 2 Bom. L. R. 1082 
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of the harkhanas , if any, for her mainten¬ 
ance. 

I, therefore, hold on Issue No. 10 that the 
plaintiff is entitled to retain possession of 
the house in suit during her lifetime and 
to reside in it and t) maintain herself 
out of it. 

Issues Nos. 5 and 6. —In view of my find¬ 
ing on Issue No. 10 tlieso issues hardly 
arise in this suit. It has, however, been 
proved by evidence that Nenumal died 
after the testator. The Will gives him a 
vested interest in the house in suit subject 
to the rights of the plaintiff. My finding, 
therefore, on Issue No 5 is that Nenumal 
died after his father and acquired a vested 
interest in tlie house in suit. It is also 
not seriously disputed that the plaintiff as 
his mother is preferential heir. I hold on 
issue No. o in the negative. 

Issues Nos. 3 (6) and 1 (a ).—There is 
nothing to show that the plaintiff was 
ever consulted by her sons or that 
she agreed to the fraudulent transfers 
made by defendant No. 3 or that she was a 
party to any of the transactions of this 
defendant. She has all along remained 
in possession of the house. There was no 
obligation on her to assert her rights to 
the property under the Will, and no grounds 
have been urged to show how she is 
estopped by her conduct from now assert¬ 
ing her rights. 

Defendants Nos. 2 and 4 to 7 have no 
existing rights, whatsoever. Defendant 
No. 3 has a vested right to a moiety ol 
the property in suit, which he is un¬ 
doubtedly entitled to on the death ol the 
plaintiff. It w.ml l also appear that if lie 
be alive then, he would have a preferential 
claim to the remaining half share of l lie 
property as a reversioner of Nenumal’s 
interest in preference to defendants 
Nos. 2 and 4 to 7, an undivided brother 
being preferred under the Mitakshira 
Law to divided brothers; Mayne’s 
Hindu Law para. 508; Jadub Chunder 
Ghose v. Benodbeharij (8), Keshub Iiam v. 
Nnnd Kishore (9). Defendants Nos. 2 and 
4 to 7 cannot lie estopped by what they 
may have done or omitted to do in respect 
of property to which they have no exist¬ 
ing rights. As pointed out by Lord 
Selbourne in Maddison v. Alderson (10) 

( 81 1 Hyde 211. 

(9) 11 W. U 308; 3 B. L. It. A. C. J. 7. 

(10; (18S3; 8 A. C. 173; 32 L. J. Q. B. 737; 49 L. T. 
•K)3; 31 W. R. 820; 47 J. P. 821. 
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the doctrine of estoppel by representa¬ 
tion is applicable to some state of facts 
alleged at the time to be in existence and 
not to promises de futuro which if binding 
at all, must be binding as a contract. If 
the plaintiff is not estopped from disput¬ 
ing the claim of the mortgagee, the other 
defendants whose claim if any arises on 
her death would ipso facto be not barred 
by their conduct in representing that the 
defendant No. 3 was at present the absolute 
owner of the whole property. 

Issues Nos. 7 (b) and 12 .—These issues 
hardly arise. Defendant No. 1 cannot 
claim any greater rights than those which 
defendant No. 3 possesses, and cannot, 
therefore, disturb the plaintiff from her 
possession and enjoyment during her life¬ 
time. It is not necessary now to consider 
who would be the next reversioner of the 
interests of Nenumal, after the plaintiff's 
death \ would, therefore, answer these 
issues by holding that the mortgage is not 
binding on the plaintiff, but would give 
no finding whether this mortgage would 
bind the reversioner who succeeds to the 
estate of Nenumal on the plaintiff’s death. 

Issue No 11 —The plaintiff has all along 
been in possession and the cause of action 
accrued to her after 1921 when the defend¬ 
ant No. 1 attempted to enforce his mort¬ 
gage. The suit is, therefore, within time. 

Issues Nos. 13 and If .—The plaintiff is 
entitled to a declaration that she is entitl¬ 
ed to the possession and enjoyment of the 
house in suit during her lifetime and to 
an injunction restraining defendant No. 1 
from enforcing his mortgage in such a 
way as to disturb her rights. 

With regard to costs, \ think it is a fit 
case in which defendant No. 3 should be 
made to bear the costs of the plaintiff, 
and that, all the defendants should bear 
their own costs. Whether he has inspired 
this suit or not, he is undoubtedly res¬ 
ponsible for this litigation, and I order 
accordingly. 

p. B. a. Suit decreed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No 2103 of 1923. 

March 7, 1024. 

Present : — Mr. Justice Campbell. 
JAN M UIIA M MAD — De fen da nt — 

Appellant 


VC VSXIS 

NASIR KHAN —Plaintiff and NURAN 

ANDOl'l i E RS — D E F E N D A NTS —R ES PO N I) E N TS. 
Pre-emption (suit- Transfer to superior pre-emptor 
effect of. 


khudatjatunissa. 


[89 I. C. 1925] 


as transaction in which the transferee 
AAas enforcing his right of pre-emption. 
In that ruling Mahmud Khan v. Khuda 
Ltikhsh (2) was distinguished on those 
grounds; and Sunder Singh v. Sajjan Singh 
_») in which Mahmud Khan v. Khuda 
Bakhsh 2) was expounded and followed, 
cannot help the appellant. 

I lie appeal fails and is dismissed with 

costs. 


A transfer of property to a superior pre-emptor 
during the pendency of a suit by another pre-emptor 
and after the last date on which the former could have 
sued for pre-emption, cannot be regarded as a transac¬ 
tion in which the transferee enforces his right of pre¬ 
emption. 

Karam Alt v. Sultan, 10 Ind. Cas. 1007; 30 P R 
1911; 187 P. L. R. lull, relied on. 

Mahmud Khan v. Khuda liakhsh, 26 P. R. 1U0S; 145 
P. L. R. 1906; 39 P. A . R. 1908 and Sunder Siiu/h v, 
Sajjan Singh, 10 Ind. Cas 367; 53 P. Ii. 1911; 161 P 1, 
R. 1911; 1G6 P. \V. Ii. 1911, referred to. 

Second appeal from a decree of the 
District Judge, Dera Ghazi Khan, dated 
the 31st May 1923. 

Mr. F. A. Cooper for Mr. K. J. Kustomji , 
for the Appellant. 

La la Hargopal , for the Respondents. 

JUDGMENT. —This second appeal 
arises out of a pre-emption suit, and the 
appellant Jan Muhammad was a defend¬ 
ant who claimed that in exercise of his 
right of pre-emption he had acquired the 
land in suit by purchase from the ven lee 
prior to the date of the plaintiff's suit. 

The findings of fact of the lower Appel¬ 
late Court are as follows. The original 
sale was dated the 31st of July 1919. °The 
plaintiff’s suit was liled on the 1st of 
July 1922. The ostensible price of Rs. 1,400 
was not paid. Jan Muhammad produced 
a receipt dated the 5th of June 1920, and 
claimed that the sale to him was trans¬ 
acted on that date, but Jan Muhammad's 
sale was ante-dated in order to defeat the 
plaintiff's suit 

This last finding must be taken to lie 
that the transfer to Jan Muhammad was 
made after the date of suit and after the 
last date on which lie could have sued 
for pre-emption, or at least that Jan 
Muhammad has failed to prove that it was 
before either of those dates. The case, 
therefore, is governed by the rule laid 
down in Karam Ali v. Sultan (1), where 
it was held that in such circumstances 
the second transfer cannot be regarded 

mV 10 lnd CaS l007; 30 l> R 1911; 187 r. L. R. 


s. D. 

(2) 26 P. R. loos- 
1908. 


A j)peal dismissed. 
U5 P. L. R. 1908: 39 P. W. R. 
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PATNA HIGH COURT. 

Appeal from Appellate Decree No. 301 

of 1922. 

May J, 1925. 

1 resent: Justice Sir B. K. Mu Hick, Kt., 

and Mr. Justice Ross. 

CiARBH C MAHTON —Defendant— 

Appellant 

versus 

Musammat BIBI KHUDAIJATUNISSA 
and others — Plaintiffs and 
N ARA'i AN MAHTO— Defendant 

D , m —Respondents. 

Bengal Tenancy Act (VIII of 1885), s. J6-Occu¬ 
pancy holding—Mortgage by tenant - Death of tenant 

honor' rights of- Mortgagee, pnsi- 

The meaning of the provision contained in s. 26 of 
tne Bengal Tenancy Act is that although the other 
piopcrty of an occupancy-ra dying intestate and 
without heirs escheats to the Crown, his occupancy 
nght does not escheat to the Crown but is extingu- 

l * ll ‘t ( oes no - mean that the holding ceases to 
oxKst hutonly that the occupancy right is terminated. 

hr holding is then a holding without a tenant and 
must revert to the landlord, jj>. 172, col. 1J 

" hero an occupancy tenant con legally alienate or 
encumber Ins holding and that holding reverts to the 
landlord on the death of the tenant intestate without 
heirs, what reverts is the estate that was in the tenant 
ns encumbered by him, diminished, by virtue of s. 26 
<•1 the litngal Tenancy Act, by the loss of the occu- 
p.u.« \ right. In such a ccse a mortgagee from the 
ueeeosed occupancy tenant is entitled to retain pcsses- 
; S|U1 the holding until it is redeemed by the land- 
oia or until his tenancy is otherwise lawfully deter¬ 
mined. [p. 172, col. 2/] 

Appeal from a decision of the Subordinate 
Judge, Patna, dated the GthFebruarv 1922, 
reversing that of the First Court, Patna, 
dated the 17th August 1921. 

Mr. A. B. Mukherji , foi the Appellant. 
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Messrs. Muhammad Yasaf and Khunshed 
Hussain , for the Respondents. 

JUDGMENT. 

Ross, J. —This is an appeal by defend¬ 
ant No. 1 against a decree of the learned' 
Subordinate Judge of Patna in a suit 
brought by the plaintiff respondent for re¬ 
covery of possession of 51 acres of land in 
the following circumstances. 

The plaintiff claims to be the proprietor 
of 1G annas of Mauza Simli Morarpur, 
touzi No. Samelat in which the land in 
suit is situated. The land was formerly 
the occupancy holding of two brothers, 
Nokha Mahto and Una Mahto. Nokha 
Mahto died leaving a widow, Musammat 
Bhatni. On his death the holding went by 
survivorship to his brother Una, who mort¬ 
gaged it to defendant No. 1, on the 18th of 
November 1912. According to the allega¬ 
tion in the plaint which is not traversed 
in the written statement, Una Mahto died 
in the month of Poos 1326, that is, January 
1919. On the 12th of January 1919, Musam¬ 
mat Bhatni, who had entered into possession 
of the holding on Una’s death, entered a 
deed of sale of the holding in favour of 
defendant No. 1, in consideration of the 
dues under the earlier mortgage and of a 
sum of Rs. 50 advanced for the sradh of 
Una Mahto The defendant No. 1 entered 
into possession of the property. The plaint¬ 
iff claiming the property by right of rever¬ 
sion on the death of the last tenant without 
heirs, settled it with defendant No. 2. 
Criminal proceedings between defendant 
No. 1 and defendant No. 2 having terminat¬ 
ed unfavourably to the latter, the plaintiff 
brought this suit. 

The defendant pleaded that Musammat 
Bhatni lawfully entered into possession on 
the death of Una and conveyed the holding 
to him for legal necessity and that he was 
recognized by the landlords as tenant and, 
therefore, could not be ejected. 

The learned Munsif held that Musammat 
Bhatni, being a brother’s widow, was no 
heir under the Hindu Law. He found, 
however, that she was entitled to main¬ 
tenance out of the entire properly left by 
Una and that the lamilcrd had no right to 
take possession of the land. He further 
found that she was in possession and that 
subsequently to tlie conveyance tlie defend¬ 
ant No. 1 was in possession and was re¬ 
cognized as tenant by one of the malilcs, 
annoo Lai. He also found that the sale 


was for legal necessity and was valid and 
consequently he dismissed the suit. 

On appeal the learned Subordinate Judge 
agreed with the finding of the Munsif that 
Musammat Bhatni was not a heir of Una 
Mahto. Differing from the Munsif he held 
that she had no right to convey the land 
and the conveyance conferred no title on 
the purchaser. He further held on the 
authority of Muktakeshi Dasi v. Pullin 
Behari Singh (1) that on the death of the 
last tenant without heirs the security of the 
mortgage created by him was extinguished. 
He was also of opinion that the fact 
that Musammat Bhatni sold the holding to 
defendant No 1 showed that she had no 
intention to charge it with her maintenance, 
and there was in fact no charge upon tlie 
property for her maintenance ; and, in the 
result, he decreed the suit. 

In second appeal it is contended that as 
the plaintiff' is only a co-sharer landlord, 
the most he is entitled to is joint possession 
with the defendant and that as he has 
framed his suit in ejectment, even this relief 
should not be given. It is further con¬ 
tended that the case of Muktakeshi Dasi 
v. Pulin Behari Singh (1) was wrongly 
decided and that if the landlord is entitled 
to the property, he must take it subject to 
the mortgage. 

With regard to the first point the learned 
Counsel for the respondents has shown that 
in the grounds of appeal in the Court 
belo\v it was stated that the learned Munsif 
was wrong in considering that the plaintiff 
w as only a co-sharer landlord and ought to 
have considered that he was the 10 annas 
landlord ; and consequently the receipts 
granted by Kannoo Lai did not relate to 
the land in suit. He contended that this 
point w r as clear and w^as not disputed and 
that the decision of the learned Subordi¬ 
nate Judge was on the basis that the plaint¬ 
iff was the sole landlord. Now’ in the 
written statement, although it is pleaded, 
that the landlord recognized the defendant 
No. 1 as tenant and recorded his name and 
granted him receipts, yet the statement 
in the plaint that the plaintiff is tlie 16 
annas landlord is not expressly denied. In 
the judgment ol the learned Subordinate 
Judge there is no reference to the finding 
of tin* Munsif, that the plaintiff was a co- 
sharer landlord and there is no discussion 
of this point. In view of the fact that the 

(l; 1 Jnd. Cas. 155; 13 C. W. X. 12; 8 C. L. J. 324. 
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suit was decreed in full, it must be taken 
that the judgment proceeded on the basis 
that the plaintiff was the sole landlord 
and the inference to be drawn is that the 
case was argued on that footing. This view 
finds suppoit in the fact that, the learned 
Subordinate Judge has not referred to or 
discussed the effect of the receipts granted 
by Kannoo Lai. I shall, therefore, deal 
with i he case on the footing that the plaint¬ 
iff is the sole landlord of the village in 
which the land in suit is situated. 

The question then is what situation arose 
in law on the death of Una Mali to without 
heirs, because it was not contended for the 
appellant that Musammat Bhatni was a heir. 
Section 26 of the Bengal Tenancy Act occurs 
in Ch. V which deals with occupancy rights 
and lays down the law for the devolution of 
the occupancy right as follows: “If a raiyat 
dies intestate in respect of a right of occu¬ 
pancy, it shall, subject to any custom to 
the contrary, descend in the same manner 
as other immovable property: provided that 
in an}’ case in which under the law of in¬ 
heritance to which the raiyat is subject his 
other property goes to the Crown, his right 
of occupancy shall be extinguished." This 
seems to mean that although the other pro¬ 
perty of an occupancy raiyat dying intestate 
escheats to the Crown, his occupancy right 
does not escheat to the Crown but is ex¬ 
tinguished. This does not mean that the 
holding ceases to exist but only that the 
occupancy right is terminated, as in the 
case of transfer of an occupancy right to 
a person jointly interested in the land as 
proprietor. Ravi Malian Pal v. Sheikh 
Kachu (2). The holding is then a holding 
without a tenant and must revert to the 
landlord. This right of the landlord to 
the reversion where there are no heirs is 
clear on principle and is recognised by im¬ 
plication in Sonet Kooer v. Himmut Balia- 
door (3) and is expressly recognised by this 
Court in Sri Kanta Prasad v. Jay Sah (4). 
So far as the decision in Muktakeshi I)asi 
v. Pulin Behari Sinyh (l) is to the con¬ 
trary effect, 1 would respectfully differ 
from it. 

The question then is, what reverted to the 
landlord? In Collector of Masulipatam v. 

.21 32 0. 386; 9 C. W. X. 219; 1 C. L. J. 1 (F. IS.). 

(3) 10.391; 25 \Y. R 239; 3 1. A. 92; 3 Sir. P. C. 
J. 60S; 3 Suth. P 0. J- 257; 1 Iml. Dec. in. s.) 215 

(P. C.). 

( i) 81 Ind. Cae. 293; 6 P L. T. 237; 3 Pat. SIS; . 1925) 
A. 1. K. (Pat.) 57. 


Cavaly Vencata Xarrainapah (5) and 
in Collector of Masulipatam v. Cavaly 
Vencata Narrainapah (6; and in Cavaly 
Vencata Xarra inapah v. Collector of 
Masuli pa tain (7), it was held in dealing 
with the escheat of a zeveindari to the 
Crown that a mortgagee by a mortgage 
created by the last holder was entitled 
as against the Crown, who took the estate 
by escheat on the death of the widow 
for want of heirs, to possession of the 
estate under the mortgage as security 
for the amount advanced and interest, 
subject to the equity of redemption by the 
Crown. If property escheats to the Crown 
subject to equities there can be no reason 
why it should not revert to the landlord 
on the same terms. The question whether 
the holding in the present case reverts 
subject to the mortgage created by the 
last holder depends on whether the holding 
was transferable or not. Now in this case 
the transferability of the holding has never 
been questioned, but lias been assumed. 

1 lie transfer to defendant No. 1 is referred 
to in the plaint, but it is not questioned 
on tl.e ground of non transferability. If 
the last holder had sold the holding the 
landlord would have got nothing; as he 
has transfer]ed it by way of mortgage, the 
landlord gets only the right to redeem. It 
seems clear that where a tenant can legally 
alienate or encumber his holding, as in the 
present case, and that holding reverts to 
the landlord on the death of the tenant 
intestate without heirs, what reverts is the 
estate that was in the tenant as encumbered 
by him, diminished, of course, by virtue of 
3 -6. bv the loss of the occupancy right. 
Now, l na Mahto mortgaged this holding to 
the defendant No. 1. The conveyance from 
Musammat Bhatni may be, and, in my opin¬ 
ion, is, without' legal effect. But the posi¬ 
tion of the defendant No. I is at least that 
of a mortgagee in possession and he is 
entitled to retain possession until he is 
redeemed by the landlord or until his ten¬ 
ancy is otherwise lawfully determined. It 
is unnecessary to consider the decision of 
M uktakeshi Da si v. Pulin Behari Sinyh (1) 
in this connection as that was a case of non- 
transferable holding. 

<5) 8 M. I. A. 500; 2 W. It. P. C. 59; 1 Suth P. C. J- 
-Hi; 1 bar. P. C. .T. 752; 19 E. It 620 

fC) 8 M. I A. 529; 2 W. It. P. C. 61; 1 Suth. P. C J- 
4.6; 1 Sir. P. C. J. 820; 19 E. R. G31 

r { JL li M 1 A 619; 10 W. R. P. C. 47; 2 Suth P. 0 
J. 10o; 2 Sar. P. C. J. 338; 20 E. R. 233. 
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In Cavaly Vencata Narrainapah v. 
Collector of Masulipatam (7) the Judicial 
Committee observed as follows at page636 * 
“This declaration is fatal to the respond¬ 
ent’s claim to immediate possession of the 
..zemindari , but it will leave the equity of 
. redemption in the Crown. In strictness the 
present suit should stand dismissed, leav¬ 
ing the Crown to assert that equity, if it 
l shall be so minded, in a suit properly framed 
;for that purpose. It has, however, been 
suggested at the Bar that provision for 
redemption might be made in this suit. If 
the parties can agree as to the terms of re¬ 
demption, their Lordships would not be 
unwilling to have them embodied in the 
order to be made on this appeal. But if 
they do not so agree, the order which their 
Lordships must recommend to Her Majesty, 
as a consequence of the before-mentioned 
declaration is, that the respondent’s suit 
£tand dismissed, without prejudice to the 
right of the Crown to redeem.” In my 
opinion, the order to be made in the present 
case ought to follow the terms of that 
decision of the Privy Council. 

The result is that the appeal must succeed 
and there will be a declaration that the 
plaintiff has a right to redeem the holding 
in suit and that if the parties can agree 
within fifteen days as to the terms of 
redemption, these terms will be embodied 
in the decree of this Court; and, in that 
case, each party will bear his own costs 
throughout. But if they do not so agree 
then the appeal will stand decreed and the 
plaintiff’s suit will be dismissed with 
costs throughout, without prejudice to his 
right to redeem. 

Mulllck, J. —I agree. 

z. K. Appeal accepted. 

*Pnge of 11 M. I. A.—[ Ed.] 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 130 of 1924. 

May 12, 1925. 

Present: —Mr. Justice Sulaiman and 
. Mr. Justice Daniels. 

RUDRA PRASAD PANDE and others— 
Defun dants— A pplicants 

V6VSU8 

MATllURA PH ASAD PANDE AND OTHERS 
r . .. r~Pi a intiffs— Opposite Party. 

On, i TOCCdUTt Code ( Act y S8 ] 0 J J]5 

i. l, para, 15—Arbitration in pending suit—Award 
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— Order superseding award — Revision, whether ies — 
Appeal against final decree —Order, whether can be 
challenged. 

An order under para. 15 of Soli. 11 to tlie C. P. C. 
superseding an award in a pending ease is not open 
to revision, but may be challenged in an appeal from 
the decree ultimately passed in the suit. 

Buddhoo Lai v. Alewa Ram, 63 lad. Cas. 15; 13 A. 
5C1; 11) A.L J. 558 and Shah Muhammad Fakhruddin v. 
Rahimullah Shah, 85 Ind. Cas. 502; 17 A. 121; L. R. 6 
A. 22 Civ.; (.1925; A. 1. R. (A.; 458, followed. 

Civil revision from an order of the Addi¬ 
tional Subordinate Judge, Basti, dated the 
16th of May 1924. 

Mr. N. P. Asthana , for the Applicants. 

Dr. N. N. Sen , for the Opposite Parties. 

JUDGMENT.— This is an application 
in revision against an order of the learned 
Subordinate Judge of Basti superseding 
an award made in a pending case and 
directing the suit to proceed on the merits. 
The parties referred the case to arbitra¬ 
tion during the pendency of the suit. The 
arbitrator made an award. Objections 
were filed to this award. The learned 
Subordinate Judge held that those objec¬ 
tions were valid objections, and passed an 
order superseding the award under r. 15, 
Sch. II of the C. P. O. The result is that 
the suit will proceed as if no reference to 
arbitration had been made; and it is in 
fact proceeding. A preliminary objection 
is taken that no revision lies under these 
circumstances as the case has not yet been 
decided. The Full Bench ruling in 
Buddhoo Lai v. Mewa Ram (1) is relied on 
in support of this argument. We find 
that the exact point raised in this prelimi¬ 
nary objection was recently decided by a 
Bench of this Court in a reported case— 
Shah Muhammad Fakhruddinv. Rahimullah 
Shah (2). That also was an order supersed¬ 
ing an award in a pending case. The 
learned Judges held that it was governed 
by the Full Bench ruling already referred 
to, and that at this stage no revision lay. 
They further pointed out that, if the suit 
ultimately went against the applicant, it 
would be open to him to attack the order 
superseding the arbitration under tlie 
provisions of s. 105 of the C. P. C. Follow¬ 
ing this ruling, with which we agree, we 
dismissed the present application with 
costs including in this Court lees on the 
higher scale. 

z. K. Application dismissed. 

(1) 63 Ind. Cns. 15; 43 A. 564; 19 A. L. J. 558. 

(2/ 85 Ind. Cas. 502; 47 A. 121; L. R. C A. 22 Civ.; 
(1925) A. I. R. (A.) 458. 



1 ‘* MAROTI 

NAGPUR JUDICIAL. COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 150 of 1925. 

March 19, 1925. 

Presevt :—Mr. Findlay, Officiating J. 0. 

MAROTi AND ANOTHER—PLAINTIFFS 

—Appellants 

KRISHNA R AO— Defendant 
—Respondent. 

Civil Procedure. Code (Act V of 1908), Sch. III, r. 11 
— Decree scut t,, Collector for execution-Rull satis¬ 
faction—Proceedings kept pending through mistake 
—Alienation after satisfaction, validity of—Lease 
granted by Collector in full satisfaction of decree, 
effect of—Surrender of holding to'landlord, whether 
alienation. 

Tfa decree lias been in effect fully satisfied and 
nothing more remains to be done thereunder, the 
mere fact that tlie Collector keeps the execution pro¬ 
ceedings pending cannot make void any transfer of 
the property subsequent to the date'of complete 
satisfaction. A lease by the Collector to the decree- 
holder of the property attached, in full satisfaction 
of the decree, during the pendency of execution pro¬ 
ceedings before him, puts an end to such pro¬ 
ceedings. The decree-holder's promise to hold the 
decree fully satisfied if lie obtains the lease in ques¬ 
tion comes within the definition of consideration in 
s. 2 (d) of the Contract Act. In such a case the 
decree is fully satisfied as soon as the lease is granted 
and there is no progressive satisfaction of the decree, 
[p. 175, col. 1.] 

A surrender'of his tenancy right by a tenant in 
favour ( f his landlord is not an "alienation” within 
the meaning of r. 11 of Sch. Ill of the C. P. C. 
and as such is not inoperative if made during the 
pendency of proceedings before the Collector, [ibid.] 

“Alienation" literally means "to make a thing 
another man’s,” i. e., something which was previouslv 
in the ownership of the alienator, [p. 175, col. 2 ] 

A transfer of property implies that the person in 
whose favour the properly is transferred acquires the 
right of the transferor in the said property, but such 
an incident cannot be postulated of a tenant surren¬ 
dering his tenant right in favour of his landlord, [ibid.] 

Appeal against a decree of the District 
Judge, Nagpur, dated the 20th December 
1923, in Civil Appeal No. 156 of 1923. 

Mr. D. P. Tiwciri , for the Appellants. 

Mr. M. B. Kinkhede , R. B., for the Re¬ 
spondent. 

JUDGMENT. —The fads of this case 
are sufficiently clear from the judgment of 
the lower Appellate Court and that of the 
Original Court, The two plaintiffs Maroti 
and Nathu have now come up in second 
appeal to this Court. I am re all} 7 only 
concerned with occupancy fields Nos. 131 
and 132 in patti No. 3 of Mouza Kohli, 
Tahsil Saoner, District Nagpur. These 
fields were mortgaged in It80 to Ganpat 
Rao Sadashiv Deshmukh. In 1899 a decree 
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was obtained on the mortgage and, after it 
had been made absolute, tlie proceedings 
went to the Collector. Instead of his selling 
the subjects, he granted a lease for 15 
years commencing from the 6th of June 
Rt('3 to the decree-holder himself. Ganpat 
Rao, after holding possession of the fields 
for live years, gave a sub-lease thereof for 
the remaining 10years to the defendant-res¬ 
pondent. In the meantime, Laxman and 
Govinda, the original tenants, gave a deed 
ol surrender to the defendant in 1912, while 
on the 18th of February 1919 the defendant- 
respondent gave a perpetual lease of these 
lields to the plaintiffs for a consideration of 
Rs. 1,000. Another field was included in 
this transaction, with which we are not 
concerned. The plaintifTs, having been 
dispossessed of fields Nos. 131 and 132, 
came to Court, claiming damages in respect 
of their dispossession. 

The lower Appellate Court’s judgment 
clearly sets forth all tlie salient facts of 
this case, and there are only two points for 
consideration in the present appeal. The 
first of these is whether the surrender of 
DU- was or was not made during the pen¬ 
dency of the proceedings before the Col¬ 
lector. In this connection Counsel for the 
appellants lias referred to Ex. P-4, a copy 
of the order-sheet in the (’ollector’s pro¬ 
ceedings. This order-sheet shows that these 
proceedings were, as a matter of fact, kept 
formally pending until the expiry of the 
lease and that it was only thereafter in 
1919 that the Civil Court was informed 
that the decree in question was duly satis¬ 
fied. 


It has, therefore, been suggested on be¬ 
half of the appellants that, rightly or wrong¬ 
ly, the Collector kept the proceedings pend¬ 
ing until 19IS and that the surrender of 
1912 was void, having been in contravention 
of r. .11, Sch. Ill, C. P. C. The learned 
District Judge has dealt with this point 
in para. 8 of the judgment. Assuming 
that the surrender was an alienation, he 
held that the surrender could not be said 
to have been effected while the Collector’s 
proceedings were in reality pending. 

For my own part, I can see no reason 
whatever for differing from the view taken 
by the lower Appellate Court. It seems to 
me clear that as soon as the decree-holder 
accepted the 15 years’ lease the decree had 
been, in effect, full}’ satisfied and nothing 
more remained to be'done thereunder. Even 
if the Sub-Divisional Officer incorrectly 
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kept the proceedings technically pending 
this mistake cannot, in my opinion, alter 
the legal position. In my opinion, since 
the 15 years lease had been accepted by the 
decree-holder, form C should have been at 
once returned to the Civil Court and the 
latter should have been informed that the 
decree was duly satisfied. In this connec¬ 
tion the reasoning of Stanyon, A. J. C., in 
oonba v. Ganesha (1), fully appeals to me 
and I can see no reason for differing there¬ 
from. Counsel for the appellants has at¬ 
tempted to draw a distinction in the present 
case on the ground that the decree-holder 
himself was the lessee and was not a stranger 
who would ordinarily pay down at once 
cash consideration in whole or in part in 
respect of his obtaining the lease. I cannot 
see that this aspect of the case makes, in 
reality, any difference in the legal position. 
Here, the decree-holder made a contract 
with the Collector. He, in elTect, gave a 
promise to hold the decree fully satisfied if 
he obtained the lease in question, and such 
a promise undoubtedly comes within the 
definition of consideration in s. 2 ( d) of the 
Indian Contract Act. The present case 
cannot, in my opinion, be regarded as one 
of progressive satisfaction. Had it been 
so, the Collector’s proceedings would right¬ 
ly have been kept pending. After the 
grant of the lease the Collector’s jurisdic¬ 
tion could not be invoked in respect of the 
matter dealt with in the Third Schedule to 
the C. P. C. I concur, therefore, with the 
learned District Judge in his finding that 
the surrender was not in reality made dur¬ 
ing the pendency of the Collector’s proceed¬ 
ings. 

Even, however, had my finding on the 
above point been the reverse of what it is, I 
am still of opinion that the present second 
appeal cannot succeed, because it seems 
to me that the surrender in question cannot 
be held to be an alienation within the 
meaning of r. 11, Sch. Ill, C. P. C. The 
relevant words used therein are “judgment- 
debtor or his representative-in-interest 
shall be incompetent to mortgage, charge, 
lease or alienate.” 

It is urged on behalf of the appellants 
that the surrender was necessarily an aliena¬ 
tion. In this connection the only case- 
authority mentioned on behalf of the appel¬ 
lants is an unreported ruling in Second 
Appeal Mo. 42 of 1923, decided by Hallifax, 
A. J. C., on the 11th of July 1921. Therein 

(1) 17 Ij)d. Cas. 687; 8 N. L. K. 182. 
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the question at issue was not discussed at 
any length. In Muhammad Sayeed v. 
Muhammad Ismail (2) Stanley, C.J., and 
Banerji, J., held that the word “alienate” 
in s. 325 (a) of the old C. P. C., was used 
ejusdem generis with the words preceding, 
and manifestly contemplated a transfer 
which would have present effect; it would 
not, for example, include a devise which 
could have effect after the death of the 
testa tor. In Birdhiehand Malwadi v. Kashi - 
yam ( 3), Ism ay, J. C, held that a surren¬ 
der by a tenant of his holding is not 
equivalent to a sale. In the case of such 
a transaction there is, in reality, no transfer 
of ownership but merely a merger of the 
lesser or tenant s right in the larger right 
As rightly pointed out by the learned 
District Judge, a transfer of property im¬ 
plies that the person in whose favour the 
property is transferred acquires the right 
of the transferor in the said property, but 
such an incident cannot be postulated of 
a tenant surrendering his tenant right in 
favour of his landlord. “Alienation” literal¬ 
ly means “to make a thing another man’s”, 
i. e., something which was previously in the 
ownership of the alienator. With all 
lespect, therefore, I am unable to accept 
the obiter of Hallifax, A. J. C.. in the un¬ 
reported case specified above, and I can 
see no reason for differing from the view 
of the lower Appellate Court that a surren¬ 
der, such as we are concerned with in the 
present case, was not an alienation with¬ 
in the meaning of r. 11, Sch. HI, C. P. C. 
i he present second appeal, therefore, fails 
on both points. The appellants must bear 

the respondent’s costs in this Court. Costs 

in the lower Courts as already ordered. 

(: * K * D - Appeal dismissed. 

Z K 

Sljo'aRtffi 3 A 233; 7 A ' L J 1176 ’ 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 9G of 1924 

March 3, 1925. 

Wazir Hasan > A. J. C. 
IMRAO—Plaintiff—Appellant 

versus 

NARAIN— Defendant— 
Respondent. 

Mortgage - Mortgage-deed executed hi lieu oj previous 
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bond -Mortgage, invalid—Decree on basis of previous 
bond, whether can be given. 

A deed which purported to he a deed of mortgnge- 
of tenancy rights was executed by the defendant in 
favour of the plaintiff, the consideration for the deed 
being a previous bond under which the defendant 
owed money to the plaintiff. In a suit by the plaintiff 
to recover the amount (I the subsequent deed: 

Held, that although the deed tailed as a mortgage- 
bond owing to the fact that a mortgage of tenancy 
rights was illegal it could be treated as an acknow¬ 
ledgment of liability in respect of the debt due under 
the previous bond and that a decree could be passed 
in favour of the plaintiff on the basis of the previous 
bond. 

Second appeal from a decree of the Dis¬ 
trict Judge, Gouda, datedthe21st November 
1923, upholding that of the Subordinate 
J udge, Bahraich, dated the 16th March 1922. 

Mr. Bishambharnath Khcinna , for the Ap¬ 
pellant. 

Mr. H. N. Dass , for the Respondents. 

JUDGMENT.—This is the plaintiffs 
appeal. The plaintiff, Umrao, brought a suit 
for the recovery of Rs. 570 from the defend¬ 
ant on the basis of a deed executed by the 
latter on the 15th March 1920 for a sum of 
Rs. 449. The defence was that the deed was 
a deed of mortgage of tenancy lights and, 
therefore, it failed as such. On this defence 
being raised the plaintiff conlined his claim 
to a simple money-decree only. That claim 
has also been rejected by the Courts below. 
The Court of Appeal has argued that the 
morlgage being void the plaintiff was not 
entitled to any compensation under s. 65 of 
the Indian Contract Act, 1872, and has dis¬ 
tinguished the decision of their Lordships 
of the Privy Council in the case of Hamath 
Knar v. Indar Bahadur Singh (1). 

1 am of opinion that the plaintiff is 
entitled to succeed though on a ground some¬ 
what different from the lines on which the 
decision of the Court below proceeds. The 
bond of the 15th March 1920 was admitted 
by the defendant and a perusal of it shows 
that it was executed merely in consideration 
of an old bond of Magh Badi 3rd, 1325 Fasti , 
that is 1918. The amount due under that 
bond, principal and interest, is stated to be 
Rs. 449. The bond of the 15th March 1920 
may, therefore, fail as a mortgage but tlie 
old transaction of the loan between the 
parties stands and there is no reason to 
refuse to give relief to the plaintiff in res- 

(1) 71 Ind. Cas. G29; 26 O. C. 223; (1922) A. I. R. 
(P. (J.) 403; 9 O. & A. L. R. 270; 9 O. L. J.P52; 44 M. 
L. J. 489; 37 C. L. J. 34C; 45 A. 179; 27 C. W. N. S49; 
50 1. A. 69; 18 L. W. 383; 33 M. L. T. 216; 5 P. L. T. 
281; 2 Pat. L. R. 237 (P C.). 
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pect of that transaction. The new bond may 
only amount to an acknowledgment of the 
liability for the debt due under the previous 
bond. 

1, therefore, allow this appeal, set aside 
the decrees of ilie Courts below and grant a 
decree to »hc plaintiff-appellant lor a sum of 
Rs. 449 and in view ol the fact that, he 
knowingly took a moitgage of tenancy rights 
which lie must be presumed to have known 
was unlawful, I refuse to give him any costs 
in any Court, nor is lie entitled to any 
interest for tlie reason that up to the date of 
the bond of the 15th March 1920 the interest 
on the previous loan is included in the sum 
of Rs. 449 

z. k. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1834 of 1923. 

December 19, 1923. 

Present :—Mr. Justice Campbell. 

GAllRU RAM— Judgment-Debtor — 

Appellant 

versus 

TARA CIIAN D— Decreb- Holder— 

Respondent. 

Hindu Law—Joint family property — Son's interest, 
when liable to attachment and sale in execution of 
decree against son — Partition, son's right to enforce. 

The interest of ft Ilindn son in joint family l-roj erty 
in the possession of his father is liable to attachment 
and sale in execution of a decree against the son only 
if the son has the power to enforce partition of his 
share in his father's lifetime. Rut the general rule of 
Hindu Law in the Punjab is that the son cannot 
enforce such partition, [p. J77, cols. 1 & 2.] 

Miscellaneous second appeal from an 
order of the District Judge, Multan, dated 
the 3rd July 1923. 

Lala llurgopal , for the Appellant. 

JUDGMENT.—The question for deci¬ 
sion in this second appeal is whether the 
interest of a Hindu son in joint family 
propeity in the possession of his father 
is liable to attachment and sale in execu¬ 
tion of a decree against the son. The First 
Court held that it is not on the authority 
of Xathu Ham v. Matimi Ham ( 1 ). The 
District Judge reversed this decision and 
relied for support on Dhanpat v. Haku (2). 

(1) 58 P. R. 1880. 

(2) 3 C. 1 £8; 1 C. L. R. 49; 4 I. A. 247; 3 Sar. P. C. J. 
730; 3 Suth. P. C. J. 468; 1 lnd. Jur. 604; 1 Ind. Dec. 
(K. s.) 715 (P. 0.). 
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In regard to this latter ruling the 
learned District Judge was in error in 
saying that a Full Bench of four Judges 
held a son’s share in co-parcenary pro¬ 
perty to be liable to attachment and sale. 

A Division Bench of two Judges followed 
the Privy Council decision in DeemLyul Lai 
v. Jugdeep Narain Singh (3), and held 
that the share and interest of one co¬ 
sharer in joint ancestral estate may be 
sold in execution to satisfy a decree 
obtained against him personally, and the 
question arising in the case which was 
referred to a Full Bench of three Judges 
(not four) was a different one altogether. 
Moreover the co-sharer in that case was 
not a son but one of four brothers, and 
the ratio decidendi both in it and in Deen- 
dyal Lai v. Jagdeep Narain Singh (3) was 

that the judgment-debtor co-sharer although 
he might not be able to alienate or en¬ 
cumber his share in the joint property 
without the consent of the other co-sharers, 
nevertheless had the power under law of 
compelling partition of his share, and, 
therefore, a purchaser in execution sale 
could acquire against him a right limited 
to that of compelling partition. 

In the Punjab the position of a Hindu 
son is peculiar. It has been laid down 
authoritatively by a Full Bench in Hari 
Kislien v. Chandu Lai (4), that, although, 
under the Mitakshara Law a son can 
enforce partition in his father’s lifetime, 
this rule of Hindu Law does not obtain 
in the Punjab and in every case the onus 
of proving that a son has such a right 
lies upon the person affirming it. Amongst 
others previously decided cases quoted 
with approval was Nathu Ram v. Manna 
Ram (1), where it was assumed as a 
guiding principle that the question whe¬ 
ther a son’s interest can be attached and 
sold during his father’s lifetime depends 
upon whether the son could compel parti¬ 
tion while the father was still alive. The 
learned District Judge in the case before 
me distinguished this ruling but not very 
successfully. There was a remand on the 
question of custom, but the party alleging 
that the son had the power, which the 
strict Mitakshara Law would give him, to 
enforce partition, was called upon to prove 
that he had that power by cu3tom, and 
on his failure to establish any custom hi9 
claim was dismissed. 


(3) 43 Ind. Cas. 667; 105 P. R. 1017. 

(4) 113 P. R. 1886. 
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There can be little doubt that a decree- 
holder has the right to attach, and sell the 
undivided share of a Hindu son in joint 
family property in the possession of the 
father only if the son has the power to 
bring about a partition in his father's life¬ 
time. The general rule of Hindu Law in 
the Punjab is that the son can not enforce 
such partition and it follows that the 
decision of the First Court in the present 
case was correct. I accept the appeal with 
costs, set aside the order of the learned 
District Judge and restore that of the 
First Court. 

s. d. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 975 of 1923. 

March 20, 1925. 

Present: —Mr. Justice Chakravarti. 

DURLAV MONDAL and others— 
Defendants—Appellants 

versus 

HEM CHANDRA MUKERJEE and 
another—Plaintiffs and others Pro forma 

Defendants—Respondents. 

Landlord and tenant—Suit for enhancement of real 
—Compromise between tenants and co-sharer landlord 
effect of — Suit , whether can proceed. 

Where a suit for enhancement of rent has been 
instituted by the whole body of landlords, the mere 
fact that during the pendency of the suit one of the 
co sharer landlords has compromised the suit with 
the defendants does not alYect the competency of the 
suit. [p. 178, col. 1.] 

Jogendra Narain Singha v. Mohamed Ismail 
Choudhury, 86 Ind. Cas. 1035; 52 C. 139; (1925) A. I. 
It. (C.) 637, followed. 

Appeal against a decree of the District 
Judge, Birbhum, dated the 13th Decem¬ 
ber 1922, reversing that of the Munsif, First 
Court at Rampurhat, dated the 28th of 
February 1921. 

Moulvi Nuraddin Ahmad , for the Appel¬ 
lants. 

Babu Abinash Chandra Ghose , for the 
Respondents. 

JUDGMENT. —This is an appeal by* 
the defendants and arises out of a suit for 
rent at an enhanced rate. It appears that 
during the pendency of the suit in the TriaL 
Court one of the co-6harers owning 4-annaa 
of the proprietary rights compromised th^ 
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suit with the defendants acknowledging 
them to he raiyats at fixed rate. After this 
compromise was tiled an objection was 
taken on behalf of the defendants that the 
suit after the compromise ceased to be a 
suit by the whole body of the landlords and, 
therefore, was not maintainable. 

Tne learned Munsif held that the suit 
having been properly instituted could not 
be rendered incompetent by one of the co- 
shaiers compromising the suit with 
defendants. 1 hat view was upheld 
appeal oy the learned District Judge. 

1 lie learned Vakil for the appellants, u JC 
del end ants in the suit, urged two points 
before me. The first point was that in the 
circumstances which had happened the suit 
wa- incompetent as a suit for enhancement 
oi rent. The second point was that upon 
the tacts found the presumption under s. 

5U oi the Bengal Tenancy Act ought to have 
been raided in favour of the defendants. 

As to the first point it appears to me that 
the question is covered by the authority of 
the case of Jogendra Narain Singha v. 
iUohamed Ismail Choudhury (1). On 
pnnciple it seems to me also that the sub¬ 
sequent conduct of one of the plaintiffs 
could not affect the competency of the 
suit as it was instituted by the whole body 
of the landlords. There is nothing in law 
to prevent one of the parties to a suit to 
compromise with his adversary and to agree 
to a decree so far as they are concerned. 
But that could not stop the course of the 
suit as between the contesting parties. I 
am not aware of any provisions of law 
which could alter the nature of a suit by 
subsequent acts of the parties as was done 
in the present suit. I think, therefore, the 
jearned District Judge was right in his 
view that the suit was maintainable. 

As to the second point, I think there is 

no substance in it. The finding of the 

learned District Judge is that there was a 

variation of the jama after the year 1287. 

1 hat being so, the presumption under s. 50 

of the Bengal Tenancy Act cannot be 
raised. 

Hie result is that this appeal fails and is 
dismissed with costs. 

v " K - Appeal dismissed. 

80 hid. Cas. 1035; 52 C. 139; (1925) A. I. R. (C.) 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No 497 of 1923. 

March 12, 1925. 

Present: —Mr. Hallifax, A. J. C. 

A 1 MAH AM and otiieks — 
Plaintiffs—Appellants 
versus 

BAND l AND OTHERS — DEFENDANTS — 

Respondents. 

Hindu Law—Succession-- Sapindas —Full blood and 
Half blood-Privy Council, obiter of, how far 

l nder the Hindu Law among sapindas up to the 
seventh degree, the relations of the whole blood 
exclude the relations of the half blood, provided they 
are otherwise equal in degree; beyond the seventh 
degree there is no difference between the whole blood 
and the half blood, [p. 179, col. 1.] 

here different views of a point of law are possible, 
»a expressed by the Privy Council even obiter 

must be accepted, [ibid.] 

Appeal against a decree of the Addi- 
tional District Judge, Chanda, dated the 
August 1923, in Civil Appeal No. 42 of 

Mr. M. R . Bobde, for the Appellants. 

Mr. D. P . Tiwari , for the Respondents. 

JUDGMENT. —The following table 

shows the relationship of the parties. 

W ®ji B «i = BHIWA KUNBI = Rambha Bai. 


Newaji 

Jairam, 

(plaintiff.) 


Raoji = Godu Bai 
| (died 
1922,. 


Sheoram 


f 


f 


Yamuna, 
(defendant 
No. 4.) 


Fakira, 

(died 

1907). 


r 

Pandit, 
(defendant 
No. 1.) 


f 


Rainji, 
(defendant 
No. 2.) 


Vithal, 
(defendant 
No. 3.) 


The last male holder of the property in 
dispute was Fakira, who died in 1907. It 
passed then to his mother and on her death 
in 1922 the succession again opened up. 
Both hakira's uncles died before his mother, 
and the dispute is between his three first 
cousins of the whole blood on the one hand 
and his first cousin of the half blood 
un the other. His sister } amuna was 
joined as a defendant in the suit but has no 
concern with it. 

In both the Courts below it has been 
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held that the preference of the full blood 
to the half blood for inheritance extends 
to all sapi'ndas and is not confined to 
brothers and brothers’ sons, but is confined 
to cases where the competing claimants 
are otherwise of equal degree. This ex¬ 
cludes Jairam the cousin of the half blood 
and he has appealed, urging that the 
correct interpretation of the Sanskrit texts 
is that propounded by the Bombay High 
Court in Vithalrao v. Ramrao (1). 

The opinion of the learned Judges that 
the rule of exclusion was applicable only 
to brothers and brothers’ sons was not very 
confidently expressed. The judgment of 
the Allahabad High Court in Suba Singh 
v. Sarafraz Kunwar (2), which they found 
themselves unable to follow, was followed 
and explained by the same Court in Kesri 
Rohan v. Ganga Sahai (3) and the view 
taken was confirmed by their Lordships of 
the Privy Council in Ganga Sahai v. Kesri 

(4). 

It has been suggested that the matter was 
not strictly in issue in the Privy Council 
case, and their Lordships’ remarks on it 
are obiter , because of the rival claimants 
the relation of the half blood was nearer in 
degree than those of the whole blood. That 
is to a certain extent true, but there can 
be no doubt about their Lordships having 
approved the whole of the proposition set 
out in the two Allahabad cases mention- 
^ urther where different views of a point 
of law are possible, that expressed by the 

*f lv y Council, even obiter , must undoubt¬ 
edly be accepted. 

The rule of Hindu law then is this. 

Among sapindas up to the seventh degree 

the relation of the whole blood excludes 

the relation of the half blood, provided 

they are otherwise equal in degree ; beyond 

the seventh degree there is no difference 

between^ the whole blood and the half 

blood. The appeal must accordingly be 

dismissed. The appellant will pay all the 
costs. 


,?• JJ* Appeal dismissed. 

74C 1 24 B ' 317i 2 Bom ' L ’ R - 139; 12 Ind * D ec. (s'. 

19 A * 215 ; A - W. N. (1897) 53; 9 Ind. Dec. (n. 

ill SJ? d j 0 » 9 - 361; 32 A. 541; 7 A. L. J. 569. 

m i t % 8f s »r 2 ? 5; ; 37 A 515; 19 °- w - N - 1175 ; 
o5fl. i7*J 03: 29 AJ L - J- 329; 2 L. \V. 837; 13 A. L. 

N 7!3; 42?. i: i77(p 8: a) C L - J ' (m5 '' 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 772 of Pj23 

April 9, 1925. 

Present: — Mr. Justice Mukerji. 

M. MAHADEO PRASAD and others — 
Plaintiffs—Appellants 

versus 

HARBANS SINGH— Defendant — 

Respondent. 

Landlord and tenant — Fixed rate tenant — Transfer 
of tenancy—Transferee, whether entitled to occupy 
house of transferor. 

Where a fixed rate tenant transfers his tenancy, the 
transferee has a right to occupy the house of the late 
tenant in the same way as the fixed rate tenant, if the 
house is needed for effectual cultivation of the tenancy, 
[p. ISO, col. l.J 

Thakurji Maharaj v. Anant Bharthi, 69 Ind. Cas 
834; 20 A. L. J. 922; (19 22) A. I. R. (A.) 538, followed. 

Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 
6th February 1923. 

Dr. S. N. Sc?i and Messrs. K. Verma, 
Kamuda Prasad, Gadadhar Prasad and Am- 
bika Prasad, for the Appellants. 

Dr. M. Waliullah, for the Respondent. 

JUDGMENT.— This appeal arises 
under the following circumstances. The 
appellants who were the plaintiffs in the 
Court of first instance sued to recover the site 
of a certain house on the following allega¬ 
tions. The house belonged to a fixed rate 
tenant, viz., Sitla Bakhsh, that he having 
died, his wife inherited the tenancy, and that 
she on the 25th of April 1917 sold her occu¬ 
pancy rights to the respondent as also her 
residential house. The plaintiffs, who are 
the landlords of the village, urge that 
there is no custom in the village justifying 
the transfer of the site of the house and 
asked the defendant to remove the mate¬ 
rials and to vacate the site. The suit was 
dismissed by both the Courts below. The 
Appellate Court was of opinion that there 
was no custom by which a transfer of the 
site could be effected ; but it was also of 
opinion that the house was purchased be¬ 
cause the purchaser of the tenancy had 
no suitable place to live in for the purpose 
of cultivating the land. Indeed, the learn¬ 
ed Subordinate Judge found that the house 
in dispute was required for the cultivation 
of the 9 acres of fixed rate tenancy land 
and was actually used for keeping cattle etc., 
Following a ruling, viz., Thakurji Maharaj 
v. Anant Bharthi (1), the learned Judge dis¬ 
missed the appeal. 


(1) 69 Iacl. Cas. 834; 20 A. L. J. 922; (1922) A. I. R, 
(A.) 538, 
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In this Court it has been urged that 
the learned Judge’s finding was not suffici¬ 
ent for the disposal of the case. At one 
place in his judgment the learned Subordi¬ 
nate Judge remarked that in a portion 
of the building sold, a carpet factory was 
maintained and in another portion 
some cattle were kept and the rest 
of the house was used “for odds and ends.” 
I have already quoted the actual finding 
of the learned Judge, viz., tlie house was 
required for cultivation of the land sold. 
It was only in discussing the evidence that 
the remarks quoted above were made. 

In the case of Thakurji Maharaj v. Anant 
Bharthi (1), it was held that where a fixed 
rate tenant transfers his tenancy, the trans¬ 
feree has a right to occupy' the house 
of the late tenant, in the same way as the 
fixed rate tenant, if the house is'needed 
for effectual cultivation of the tenancy. 1 
do not find myself in a position to differ 
from the ruling which was given by two 
learned Judges of this Court. There can 
be no doubt that much can be said on the 
other side. But after ail, it is a matter 
which would not frequently occur and it 
is necessary that the law on a point like this 
should be settled. 

I think in the circumstances, the decree 
appealed against was right and 1 dismiss 
the appeal with costs. 

z - K - Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 1420 

of 1022. 

March 26, 1925. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

YBAR IMAM CD MONDAL— Plaintiff 

—Appellant 

versus 

PAOMOCHA SARKAR and others— 
Defendants—Respondents. 

Landlord and tenant- Lease, inadmissible—Tenancy, 
whether can be proved otherwise—Ejectment suit— 
Possession, previous, whether sufficient to support 
title. 

A tenancy or relationship of landlord and tenant 
may be proved by means other than a written lease. I p 
181, col. 1.] 

Manik Borai v. Bani Charan Alandal, 10 hid Cas 
469; 13 C. L. J. C49, followed. 

Beni Mad hob Christian v. Raj Chandra Pal 9 t, u i 
Cas. 202; U 0. W. N. 141, dissented from. ’ " 
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The mere fact of previous possession is not enough 
to support title in a suit in ejectment, even against a 
trespasser, [p. lbl. cols. I &2.] 

Case-law referred to. 

Appeal against a decree of the Subor¬ 
dinate Judge, Second Court at Pabna and 
Bogra, dated the 17th March 1922, con¬ 
firming that of the Munsif, Second Court, 
Serajgunj, dated the 24th January 1921. 

Babu Nripendra Chandra Das, for the 
Appellant. 

Babu Nilratan Sanerjee, for the Re¬ 
spondents. 

JUDGMENT. —This appeal arises out 
or a suit for khas possession of a fishery 
after establishment of the plaintiff’s title 
to it. 1 lie plaintiff’s case was that he was 
in possession of this fishery for sometime 
and after the expiry of the previous jama in 
Karhck 1319 he applied for a fresh jama 
for 10 years which was granted by what he 
called a likhan dated the 2nd Magh 1319. 
It is alleged that the defendants subse¬ 
quent 1}* dispossessed him from the fishery 
in Potts 1326 and hence this suit. 

Both the Courts below have dismissed 
the plaintiff s suit on tlie ground that the 
It khan on which lie based liis title was 
really a lease for 10 years and, therefore, 
it was necessary that it should be register¬ 
ed; and as it was unregistered it conferred 
no title on the plaintiff, he was, therefore, 
incompetent to sue for recovery of posses¬ 
sion from the defendants. No evidence was 
taken in this case in the Courts below. 

Two points have been raised in * this 
appeal, first, that the likhan which the lower 
Courts treated as pottah is in the nature 
of an amalnama and, therefore, it is not 
compulsorily, registrable. On this point 
we had the document placed before us and 
we agree with the Courts below in holding 
that this document is a lease granting 10 
year’s enjoyment of the fishery and, there- 
foie, as such it must be registered before 
it can be used in evidence. The second 
point is that the plaintiff is unable to prove 
Ins title by the pottah , his tenancy may be 
proved by other means, namely, bj r payment 
to and acceptance of rent by the superior 
landlord. On this point the findings of 
the lower Courts are that it does not 
appear that rent was paid and accepted in 
the year in which the suit was brought 
and that there was no evidence (excluding 
the lease or the pottah above referred to) 
that the plaintiff’s title subsisted in the 
nshejy and so the suit was held to be not 
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maintainable. In support of the view 
urged by the plaintiff-appellant reliance has 
been placed upon the case of Beni Madhab 
Christian v. Raj Chandra Pal (1), where it 
has been held that a tenant who was in 
possession of the land under an invalid 
lease is entitled to recover possession from 
a mere trespasser. This view has not been 
uniformly accepted by this Court. So far 
, as that case lays down that a tenancy or 
relationship of landlord and tenant may be 
proved by means other than the written 
lease, the principle of law has been accept¬ 
ed, but when it says that “a plaintiff in 
ejectment must, of course, prove his title 
but here it was not necessary for the 
plaintiffs to establish their mokarrari lease 
for their bare possession was a sufficient 
title against the appellants," the subsequent 
cases refused to follow it. in Manik Borai 
v. Bani Charan Mandal (2j, Mookerjee, J., 
commenting on th,is case observed as fol¬ 
lows: “We must not, however, be taken to 
express any opinion as to the other ground 
mentioned in the judgment [in the case of 
Beni Madhab Christian v. Raj Chandra. 
Pal (1)], namely, that as the plaintiff had 
proved prior possession, bare possession 
was sufficient title against the defendant 
trespasser. The learned Judges when they 
founded this conclusion upon the decision 
of the Bombay High Court in Pemraj 
Bhavaniram v. Nqrayan Shi vara m Khisti 
(3) apparently overlooked that the contrary 
view had been adopted by this Court in 
the case of Purmeshur Chowdhry v. Brijo 
Lall Chowdhry (-1), Shaina Chum Roy v. 
Abdul Kabeer (5) and Nisha Chand v. 
Kanchivam in which it was held that 
mere previous possession does not entitle 
a plaintiff to a decree for the recovery of 
possession, except in a suit under s. 9 of 
the Specific Relief Act which must be 
brought within six months from the date 
of dispossession." In support of this view 
reference may also be made to the case of 
Ram Chandra Sil v. Ramanmani Dasi (7). 
So far as this Court is concerned, it must 
now be taken to be the settled law that 
the mere fact of previous possession is not 
enough to support title in a suit in eject- 

(1) 2 Ind. Cas. 202; It C. \V. N. 141. 

(2) 10 Ind. Cas 469; 13 C. L. J. 619. 

(3) 3 B. 215; 6 Ind. Jur. 416; 3 Ind. Dec. (n. s.) 601. 

• (4) 17 C. 256; 8 Ind. Dec. (s. s ) 709. 

15) 3 C. W. N. 158. 

t ifi) 26 C. 579; 3 0. W. N. 568; 13 Ind. Dec. (s. b.) 

(7) 36 Ind. Cas. 890; 20 C. W. N. 773. 


ment even against a trespasser. The case 
of Beni Madhab Christian v. Raj Chandra 
Pal (1) may also be distinguished on ac¬ 
count of its special feature as there was a 
finding in it that the “possession of the 
plaintiffs as such tenants continued until 
they were ousted by the appellants, and 
was, for the purposes of this suit, a suffi¬ 
ciently good title against the latter." We 
are not prepared to follow the case of Beni 
Madhab Christian v. Raj Chandra Pal (1) 
in this contention and we must hold that 
the document on which the plaintiff relied 
for establishment of his title and of re¬ 
covery of possession, being not admissible 
in evidence he is not entitled to any relief 
in this suit. 

In this view the decree of the lower 
Appellate Court must be confirmed and 
this appeal dismissed with costs. 

z. k. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 72-B of 1924. 

November 18, 1924. 

Present: —Mr. Kotval, A. J. C. 

P. D. BOLTON, owner of BOLTON, 
FINE ART LITHO WORKS, 

TA RDEO, BOMBAY— Defendant — 

Applicant 
versus .. 

H A R JIW A N ULLABHJIWAN — 
Plaintiff—Non-Applicant. 

Civil Procedure Code ( Act V of 1908), s. 20 (c) — 
Agreement to supply goods—Breach—Suit for damages 
—Place of suing. 

A suit for damages for the breach of a contract to 
supply goods is maintainable at the place where the 
price of goods agreed to be sold is made payable 
under the terms of the contract. 

Ram Lai v. Bhola Xath, 59 Ind. Cas. 359; 42 A. 619- 
18 A. L. J. 749; 2 U. I J . L. R. (A.) 254, followed. 

Application for revision of a decree of 
the Small Cause Court Judge, Amraoti, 
dated the 3ist January 1924. 

Mr. G. R. Deo , for the Applicant. 

Mr. M. R. Bobde , for the Non-Applicant. 

ORDER. —According to the terms of 
the contract (see Ex. P-5) the price was 
payable in Amraoti and the Court at that 
place had. therefore, jurisdiction. Ram Lai 
v. Bhola Nath (I). 

(1) 59 Ind. Cas. 359; 42 A. 619; 18 A. L. J. 749; 2 U. 
P. L. R. (A.) 254. 
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The clause “Price:—At one rupee two 
annas per thousand labels delivered here in 
mv works," means that the price if delivery 
is taken at the works is the one mentioned 
and does not include any forwarding 
charges. The term “Forwarding:—Under 
V. P system," is a substantive part of the 
contract and the price then became pay¬ 
able at Amraoti. There is no force, therefore, 
in the contention that the Court at Amraoti 
had no jurisdiction. 

The plaintiff’s suit for refund of the 
advance and damages is based on the al¬ 
legation that the defendant failed to supply 
the labels within the stipulated time and 
thus committed a breach of the contract. 
The contract admittedly took place on the 
14th December 1922. On the 7th January 
the plaintiff wrote to the defendant asking 
him to send 5,000labels “before despatching 
the whole number in order to verify the 
printing and quality," 12,000 labels were 
despatched on the 7th February 1923. On 
the 10th February 1923 the plaintiff sent 
a wire to stop work and a letter stating 
that the cap had been printed red instead 
of black. The labels were printed in colours 
from a photograph in which the cap re¬ 
sembles in shape and outline a Fez, and 
the mistake, if any, was obviously an honest 
mistake, and it seems the plaintiff also 
thought so. He desired the colour to be 
changed to black. This was done and two 
lots of 28,000 and 8G.000 were despatched 
on the 9th and the 13th March 1923 and 
were accepted by the plaintiff. On the 2nd 
May 1923 the plaintiff wrote a letter can¬ 
celling his order as to the balance of the 
labels (sic) was running on the machine and 
on the 17th May despatched 1,29,000 which 
the plaintiff refused to accept. 

It is contended for the plaintiff that time 
was of the essence of the contract and that 
the defendant was bound to deliver the 
goods within three months at the most of 
the 14th December 1922. The plaintiff had 
not sought to impose any condition as to 
the time within which he desired the labels 
to be delivered. Apparently it was for his 
own protection from an imputation of delay 
that the defendant gave the confirmation of 
the order. Under these circumstances time 
does not appear to have been of the essence 
of the contract. The plaintiff himself made 
no complaint about the delay after he had 
received the consignment of the 13th March 
1923 till the 2nd May when he cancelled 
the order. In the circumstances narrated 


above it may fairly be held that the order 
was not confirmed till the lUth February 
1923 when final definite instructions as to 
the printing were given. For the mistake 
in the colour of the cap the defendant was 
certainly not to blame. The plaintiff had 
given no instructions whatever as to the 
colour As I have already said the cap in 
the photo might be taken for a Fez or a 
Persian cap. The delay that actually took 
place was not unreasonable. The plaintiff 
himself committed a breach of the contract 
when he refused to accept the consignment 
of the 17th May. The suit is dismissed with 
costs throughout. 

G. R. D. 

z - K - Suit dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Execution of Decree Appbal No. 15 

of 1925. 

March 4,1925. 

Present'. —Mr. Dalai, A. J. C. 

AMBIKA PRAS x DA and another—• 
Judgment Debtors—Appellants 

versus 

ATHAR ALI —Dhcrer- Holder — 

Respondent. 

Execution of decree—Construction of grant—Per¬ 
petual lease without power of alienation—Sale in 
execution of decree — Re-transfer in favour of lessee — 
Attachment in execution of another decree—Objection 
* P ro P e ''t l J n °t transferable, whether can be taken. 

I he judgment-debtor obtained under a decree a 
perpetual lease of the property in dispute without 
right of alienation on payment of a certain rent. The 
property was subsequently put up to auction in 
execution of a decree obtained against the judgment- 
debtor and was sold. Subsequently the auction-pur- 
chaser re-conveyed the property to the judgment- 
debtor for valuable consideration. Later on another 
decree was obtained against the judgment-debtor and 
the property was again attached and put up to sale. 

1 he judgment-debtor objected that the propertv was 
not liable to sale: 

Held, that the property having already been 
tiansferred on two occasions, the original condition 
against alienation was no longer operative and that 
the judgment-debtor's objection could not be upheld, 
[p. 183, cols. 1 4 2.] 

Appeal from the order and decree of the 

Subordinate Judge, Gonda, dated the 14 th 
November 1924. 

Mr. Aditya Prasad , for the Appellant. 

Mr. H. D. Chandra , for the Respondent. 
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JUDGMENT, —The decree-h older 
Athar Ali attached landed property of the 
judgment-debtors Ambika Prasad and 
Aditya Prasad and the objection of the 
judgment-debtors was that the interest 
which they held in the property was not 
liable to sale. The contention was that 
they had obtained the interest under a 
decree of the Commissioner of Fyzabad, 
dated 14th March, 1874, passed against the 
taluqdar under which they were granted a 
perpetual lease of the property without 
right of alienation on payment of rent which 
was equal to the Government revenue with 
an addition of 40 per cent. The Court exe¬ 
cuting the decree held that the interest 
was transferable. 

If nothing had happened subsequent to 
the decree of the 14th of March, 1874, I 
would have referred the matter to a Bench 
of two Judges of this Court in view of the 
ruling of a Bench of this Court in the case 
of Muhammad Abdul Karim Khan v. Niwaz 
Singh (1). 

It is wrong to say that the title of the 
judgment-debtors rests at present on the 
decree of 1874. Subsequent to that decree 
Mohammad Ali, who happens to be the 
father of the respondent, Athar Ali, had 
this very property put up to auction in exe¬ 
cution of his decree against the grandfather 
of the present judgment-debtors by name 
Ramadhin. After the purchase Ramadhin 
was unsuccessful and so was the taluqdar 
in getting the sale set aside. The taluqdar s 
suit was dismissed on the point of limitation 
Again in 1920 the grandsons of Ramadhin 
sued to have the sale set aside. One of 
the sons of Mohammad Ali, Khadim Ali 
byname, compromised the suit and trans¬ 
ferred his share of the property to the 
present judgment-debtors for a' sum of 
Rs. 1,290. The plaintiff, therefore, in 
reality derived title from Mohammad Ali 
who had retained interest in the property 
in spite of the taluqdar s suit. Under the 
circumstances whatever the conditions 
may have been between 1874 and 1899 when 
Mohammad Ali purchased the property, 
at present the interest in the hands of the 
judgment-debtors is transferable. The case 
is similar to that of Rampher Singh v. Ram 
Khelawan Singh (2) which was approved 
of by a Bench of this Court in the case re¬ 
ported an Muhammad Abdul Karim Khanv 
Niwaz Singh (1) already referred to. Here 

0)3 Incl. Cas. 868; 12 O C 9 P»7 

(2) 2 O. U. 252. 
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two transfers have already been made, to 
one of which the taluqdar was compelled to 
acquiesce and to theotherthe taluqdar did 
not object. After such transfers the original 
condition against alienation cannot be said 
to exist. 

I dismiss this appeal with costs. 

Z. K. Appeal dismissed. 

♦ 


CALCUTTA HIGH COURT. 

Appeal from Order No. 39 of 1923. 

June 20, 1921. 

Present: —Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Graham. 

ALKAMA BIBI and others—Plaintiffs 

—Appellants 
versus 

Sped ISTAK IlOSSAIN and others — 
Defendants—Respondents. 

Civil Procedure Code (Act V of 190S), O. XL, r. / — 
Receiver , appointment of—Possession of property in 
medio —Scramble for possession ---Bona tide claim 
Receiver, whether may be appointed. 

An order appointing a Receiver will not ordinarily 
be made at the instance of a plaintiff having merely 
a shadowy claim, where it has the effect of depriving 
a defendant of de facto possession, since that might, 
cause irreparable wrong, [p. 184, col. 2.] 

The main object of appointing a Receiver is to 
protect the properties pending litigation and to 
preserve them for the benelit of the party lawfully 
entitled thereto. In an application for the appoint¬ 
ment of a Receiver it is sufficient, therefore, if a 
prima facie title to the property over which t ho 
Receiver is sought to be appointed is made out. 
[p. 184, col. 2; p. 185, col. 1.] 

Per Graham, J. (Greaves , •/., dubitante).- Where, pro¬ 
perty is shown to be in medio, that is, in the 
enjoyment of no one, the Court can hardly do wrong 
in taking possession. It is to the common interest of 
all parties that the Court should prevent a scramble 
between the parties to obtain possession of the pro¬ 
perty and where no one appears to be in actual lawful 
enjoyment of the properly and the plaintiff has put 
forward a bona fide claim, no harm can be done lo 
any one by the Court taking possession of the pro¬ 
perty and preserving it for the benelit of the litigant 
who may eventually prove successful, [p. 185. col. l.J 

Appeal against an order of the District 
Judge, Birbhum, dated the 31st October 
1923. 

Babus Jyotis Chandra Sircar and Ilara- 
dhone Chatteriee, for the Appellants. 

Dr. Jadu Nath Kanjilal , for the Respond¬ 
ents. 

JUDGMENT, 

Graham, J.— This appeal is directed 
against an order of the District Judge of 
Birbhum refusing to appoint a Receiver 
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ALKAMa bibi 

pending the disposal of a suit brought by 
the plaintiffs, now appellants, for the ap¬ 
pointment of plaintiff No. 1 as mutwalli 
of a certain wakf estate, or in the alterna¬ 
tive, for the appointment of both the plaint¬ 
iffs as mutwallis. 

The facts, so far as they are material for 
present purposes, may be shortly stated. 

In the year 1301 B. S. one Molajim IIos- 
sain Khan made a disposition of all his pro¬ 
perties for religious and pious purposes, 
and on the 12th FaUjun 1301 executed a 
deed of wakf whereby he appointed himself 
as mutwalli for his own lifetime and made 
provision for succession to the office after 
his death. His wife Mataharannessa Bibi 
was to succeed him as mutwalli. On the 3rd 
Kartik 1309 B. S. Hossian Khan died, his 
wife having predeceased him on the 28th 
Bhadra of the same year. The wakafnama 
contained a provision to the following effect: 

“ In the absence of my two wives and child¬ 
ren the Collector of the District shall be 
competent to appoint whomsoever of my line 
(amar bongsher madhye) he considers com¬ 
petent and pious as the mutwalli ,” and 
according to this provision the last mutwalli 
Mostak Hossain Khan was appointed as 
such. 

Mostak Hossain, who succeeded as mut¬ 
walli on the death of Hossain Khan, died in 
Chaitra 1328 B. S. and the dispute then 
arose which has led to the institution of 
this suit. The plaintiffs-appellants claim 
that under the terms of the wakf deed, the 
person who of the settlor’s line or family is 
fit to be appointed as mutwalli , should be so 
appointed. Plaintiff claimed that she is 
possessed of the necessary qualifications, 
and in the alternative, asked that both she 
and the plaintiff No. 2 might be appointed, 
the plaintiff No. 2 being stated to be an 
agnatic relation of Molajim Hossain Khan. 

It appears that after the death of Mostak 
Hossain an application was made to 'fhe 
Collector of Birbhum to appoint a mutwalli 
in accordance with the provisions of the 
wakfnavia , but the Collector held that he 
had no jurisdiction and referred the parties 
to the Civil Court. The plaintiffs thereupon 
filed their plaint on the 23rd May 1922. 
The 1st, 2nd and 3rd defendants are the 
widows of Mostak Hossain and the 4th 
defendant is a minor, Syed Istak Hossain, 
grandson of Mostak Hossain, represented 
by his grandfather, next friend and guardian 
gyed Hossain Ali. 
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On the 7th June, 1923, an application was 
made by the plaintiffs for the appointment 
of a Receiver and orders were passed ex 
parte appointing as Receiver a Pleader nam¬ 
ed Moulvi Nurul Absar Objection was 
subsequently taken on behalf of defendant 
No. 1 to the appointment and the order was 
stayed. Eventually on the 31st October, 
19^2, after hearing the parties the District 
Judge cancelled the ex parte order previous¬ 
ly passed and declined to appoint a Receiver, 
hhe plaintiffs then filed this appeal. 

I'he sole question is whether in the par¬ 
ticular circumstances of this case it is just 
and convenient that a Receiver should be 
appointed. The main principles upon which 
the discretion of the Courtshould be exercis¬ 
ed in making such an appointment are 
well settled. Such an order will not ordinari¬ 
ly be made at the instance of a plaintiff 
having merely a shadow}’claim where it has 
the effect of depriving defendant of cle 
facto possession, since that might cause 
irreparable wrong. It appears to be extreme¬ 
ly doubtful here, however, whether the 
property in dispute is in the exclusive pos¬ 
session of any one of the parties. Syed 
Hossain Ali, the grandfather and guardian 
of the defendant No. 4, in his petition 
dated the Kith June 1922 claims to be in 
possession of the wakf estate on behalf of 
the minor Istak Hossain, but he has not 
ventured in his affidavit of the 21st July 
1922 to affirm that he is in such possession, 
and the omission is significant. Then the 
defendant No. 7 Syed Hossain Tahid in a 
petition filed on the 31st October 1922 also 
claims to be in possession of the wakf 
estate. 

It is by no means clear, therefore, who 
is in actual possession, and in the mean¬ 
while something like a scramble seems to 
be going on between those who have claims 
or fancied claims to the office of mutwalli. 
Such a state of affairs cannot but be pre¬ 
judicial to the interests of the wakf estate. 
Government Revenue has to be paid rents 
collected, suits instituted or defended and 
pious and religious acts performed in ac¬ 
cordance with the provisions of the wakf 
deed. None of these things can be done or 
properly done while a state of confusion 
prevails. The main object of appointing a 
Receiver is to protect the properties pending 
litigation and to preserve them for the be¬ 
nefit of the party lawfully entitled thereto. 

It is not necessary at the present stage to 
consider the question whether the plaintiffs 
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can legally be and ought to be appointed 
as mutwallis. That is a matter which will 
have to be decided in the suit. In an ap¬ 
plication for the appointment of a Receiver 
it is sufficient if a prima facie title to 
the property over which the Receiver is 
sought to be appointed is made out. Having 
regard to the terms of the wakfnama it can 
hardly be disputed that a prima facie claim 
has been made out by the plaintiffs. It 
cannot at all events be said that their claim 
is a mere pretence. On the contrary it ap¬ 
pears to be a bona fide claim and that being 
so, and regard being had to the state of 
affairs which has been disclosed, the case 
seems to be a fit one for the appointment of 
a Receiver. Where property is shown to be 
in medio , i.e., in the enjoyment of no one, 
the Court can hardly do wrong m taking 
possession. It is the common interest of all 
parties that the Court should prevent 
a scramble, and as no one seems to be in 
actual lawful enjoyment of the property no 

harm can be done to any one by taking it 
and preserving it for the benefit of the 
litigant who may prove successful. 

It is to be observed that the learned 
District Judge, while holding that the neces¬ 
sity or propriety of appointing a Receiver 
has not been made out to his satisfaction 
has given no reasons for his conclusion. If 
he had found that any one of the parties 
was in exclusive possession of the wakf 
estate and was duly administering it, the 
position would have been different. On the 
particular facts of the case it appears to me 
to be expedient that a Receiver should be 
appointed. In the result, therefoie, the 
appeal must be allov r ed, the order of the 
District Judge set aside, and a Receiver 
will be appointed, it being left to the dis¬ 
cretion of the Court below to select a suit¬ 
able person for such appointment. I he 
costs of this appeal will abide the result of 
the suit. The hearing-fee is assessed at two 

gold mohurs. 

Greaves, J.—I confess that I felt con¬ 
siderable doubt in the course of the aigu- 
ment addressed to us as to whether the 
plaintiff putting forward the claim which 

she puts in this case is entitled to ask the 

Court in an interlocutory application to 
appoint a Receiver. Apart from the Rs. 1- 
a month to which she is entitled bv 
virtue of the wakfnama itself and which, it 
is not suggested to us, is in arrear her in¬ 
terest seems to be merely a claim that she 
is entitled to a preferential consideration 
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when the Court appoints a mutwalli. As I 
have already stated I felt considerable doubt 
yesterday as to whether a claim of this 
nature was sufficient to justify a Court in 
appointing a Receiver in an interlocutory 
application and I confess that my doubts 
are not entirely dispelled. The grounds 
upon which a Court in England and a 
Court in this country appoint Receivers 
are practically the same. Under the Judi¬ 
cature Act of 1873, a Court can make such 
an appointment where it considers it just 
and convenient to do so, that is to say, you 
have the same words as appear in the C. 
P. C. in this country. I took the opportun¬ 
ity last night and this morning of con¬ 
sulting. “Daniel’s Chancery Practice" 
which deals exhaustively with the appoint¬ 
ment of Receivers by a Chancery Court and 
also “ Kerr on ReceiversI have not been 
able to discover any case in which a Re¬ 
ceiver has been appointed in an inter¬ 
locutory application under circumstances 
in any way resembling the circumstances 
of this case, I mean where the interest is 
of so shadowy a nature as in this case. 
There always seems to have been some 
actual interest in the property to be pro¬ 
tected to support such an appointment but 
my learned brother feels that in the circum¬ 
stances of this case it is desirable that a 
Receiver should be appointed and as the 
learned District Judge in the Court below 
has left the matter in doubt as to whether 
the wakf property is without a custodian 
or not I think that we are justified under 
these circumstances in making the appoint¬ 
ment simply for the protection of the pro¬ 
perty. Although still feeling the doubt 
which I do having regard to the nature of 
the plaintiff’s claim I am not prepared to 
say that a Receiver should not be appointed 
in this case and I concur in the order that 
has been made. 

z. k. Appeal allowed. 


PRIVY COUNCIL. 

Appeal from the Lahore High Court. 

February 19, 1925. 

Present: —Lord Shaw, Lord Carson, 

Sir John Edge, and Mr. Ameer Ali. 
NEKI and others—Appellants 

versus 

CHHAJJU RAM and another— 

Respondents. 

Civil Procedure Code (Act V of 1008), 38 . 109, 110 — 
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Decree of High Court reversed on review—Judgment 
passed in review set aside by Privy Council -Order dis¬ 
missing suit—Leave to appeal to Privy Cauncil against 
previous judgment of High Court—Appeal, whether 
competent. 

A suit was decreed by the Trial Court, but was 
dismissed in appeal by a Division Bench of the Chief 
Court of the Punjab on 3rd November 11)17. A 
review of the judgment of the Chief Court was, 
however, allowed and on 11th December 1918, a 
different Bench of the same Court decreed the suit. 
Against the latter order the defendants went up in. 
appeal to the Privy Council where it was held that 
the Bench who had allowed the application for review 
was not competent to hear a review and their Lord- 

ships made the following order on the appeal:_ 

“ The decree of the Chief Court of the Punjab dated 
11th December 1918 ought to be set aside, the decree 
of the Chief Court dated the 3rd Xnv. uiber 1917 
restored and the suit dismissed with costs through¬ 
out.” The judgment of the Board was embodied in 
an Order in Council. Subsequent to this the Chief 
Court of the Punjab granted leave to the plaintiffs 
to appeal to the Privy Council against the judgment 
of the 3rd November 1917, on the ground that the 
order of the Privy Council merely dealt with the 
competency of the review application and the legality 
of the order passed on review : 

Held, that the suit having been finally dismissed by 
the previous Order in Council there was no exist¬ 
ing suit in which an appeal to the Privy Council, 
in any shape or form, could be held to be com¬ 
petent. 

Appeal against the judgment and decree of 
the Lahore High Court (Mr. Justice Harri¬ 
son and Mr. Justice Zafar Ali), dated the 
1st June 1923, reported as 77 Ind. Cas. 869. 

Mr. J. M. Parilch , for the Appellants. 

Sir George Lowndes and Mr. S. McNair , 
for the Respondents. 

JUDGMENT. 

Lord Shaw.— The view of their Lord- 
ships has been sufficiently expressed in the 
course of the discussion. 

This is an appeal in what to all intents 
and purposes is a non-existent suit. By a 
judgment of the Board, dated the 27th 
February 1922, their Lordships agreed 
humbly to report to His Majesty that in 
“their humble opinion this appeal ou"ht 
to be allowed, that the decree of the Chief 
Court of the Punjab, dated the lltli Decem¬ 
ber 1918, ought to be set aside, the decree 
of the Chief Court, dated the 3rd November 
1917, restored, and the suit dismissed with 
cost^ thioughout. 1 hat was not merely 
the shape of the judgment of this Board ; 
it was embodied as quoted in His Majesty’s 
order in Council, dated the 3rd March 1922 
It is quite impossible that any Court in 
this country or in India can consider such 
a suit as an existing suit in which any order 
whatsoever can be made. The suit has 
been finally dismissed with costs. 


MCHAMAD ISMAIL. (89 I. C. 1&25] 

M hen the Court below in granting leave 
.to appeal says that. “ The order of the Privy 
Council merely dealt with the competency 
of the review application and the legality 
of the orders passed,” their Lordships are 
not liable to accede to that view, having 
before them the actual text of the order 
dismissing the suit with costs. It may be 
open to the appellants to make such an 
application' as they may deem desirable 
t° this Board to re consider tlie judgment 
10,11 which a citation has already been 
made. There may be considerations appli¬ 
cable to it which the Board when such an 
application comes before it, will have to 
take into a view in considering what are 
1 he rights of a person not appearing as a 
party before the Board to ask for leave to 
lectify those proceedings by a subsequent 
application. No pronouncement whatsoever 

is made upon that, but their Lordships, 
standing upon the existing order of the 

I rivy Council, are constrained to hold that 

there is no existingsuit in which this appeal 

in any shape or form can be held to be com¬ 
petent. 

The appeal will, therefore, be disallowed 
with costs. 


K. Appeal disallowed. 

Solicitors for the Appellants.—Mr. E. 
Dalgado. 

Solicitors for the Respondents.—Messrs. 
/. L. u tlson c£ Co. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 145 of 

1924. 

_ May 11, 1925. 

Present: Mr. Justice Sulaiman and Mr. 

Justice Daniels. 

Musammat KULSUM BIBI— Defendant 

—Appellant 

V€ 7'SIIS 

MUHAMMAD ISMAIL and others— 
Plaintiffs—Respondents. 

U. P Land Revenue Act (III of 1901), ss. 118, 233 
(ki l art it ion proceedings pending in Revenue Court 

t^uit for partition of residential house, whether 
maintainable-Jurisdiction of Civil and Revenue 
Courts. 

A Revenue Court has no jurisdiction to partition a 
resident! 1 house. It can partition the site occupied 
by a house along with other land in a village. If in 
making a partition it is necessary to include in the 
portion allotted to one co-sliarer land occupied by a 
dwelling house or other building in jiossession ol 



[89 I. C. 1925] UMAN SHANKAR SINGH V. MURLIDHAR. 1ST 


• 

another co-sharer, the latter can, under s. 1 IS of the 
Land Revenue Act, be allowed to retain the land with 
the building thereon on condition of his paying a 
reasonable, ground rent to the co-sharer in whose 
portion the building may be included. 

A suit, therefore, for the partition of a residential 
house is cognizable by a Civil Court and is not 
barred by virtue of the fact that proceedings are 
pending in the Revenue Court for a perfect partition 
of the village in which the house is situated. 

First appeal from an order of the District 
Judge. Ghazipur, dated the 4th Septem¬ 
ber 1924. 

Mr. K. Verma, for the Appellant. 

Mr U. S. Bajpai, for the Respondents. 
JUDGMENT.— This is a defendants 
appeal arising out of a suit for possession of 
a certain share by partition of the house 
in dispute. At the time when the suit 
was instituted proceedings in the Revenue 
Court for a perfect partition of the village 
were pending. One of the pleas taken in 
the written statement was that the suit in 
view of the Revenue Court’s partition pro¬ 
ceedings was not maintainable. The learned 
Munsif dismissed the suit on the prelimi¬ 
nary ground that it was not maintainable. 
On appeal the learned District Judge has 
taken a contrary view and has remanded 
the case. 

In our opinion the view taken by the 
lower Appellate Court is perfectly correct. 
The 9ubject-matter of dispute in the civil 
suit is a residential house which is said to 
have belonged to the ancestor of the parties 
and in which the plaintiff claimed a defined 
share. The Revenue Court has no jurisdic¬ 
tion to partition a house, that is to say par¬ 
tition the buildings at all. It can partition 
the site occupied by a house along with 
other land in a village. Of course if in 
making a partition it is necessary to include 
in the portion allotted to one co-sharer the 
land occupied by a dwelling house or other 
building in possession of another co-sharer, 
the latter can under s. 118 of the Land Reve¬ 
nue Act be allowed to retain it (the land) 
with the buildings thereon on condition of his 
paying a reasonable ground rent to the co¬ 
sharer in whose portion it may be included. 
It is, therefore, clear that the Revenue Court 
could not have partitioned the building 
itself and allotted the house to any particu¬ 
lar co-sharer. All that can he done by the 
Revenue Court in partition proceedings is 
that if a house is in the occupation of one 
co-sharer and the site is allotted to another, 
it would be retained by the occupier of the 
house on payment of a rent to be fixed. 
This view is supported by the case of Multan 


Singh v. Pudhan Man Singh (1) decided by 
a Bench of which one of us was a member. 

The learned Vakil for the appellant has 
contended before us that there was an agree¬ 
ment between the parties that the Revenue 
Court would allot to each co-sharer the 
house belonging to that co sharer. There is, 
however, nothing on the record which sup¬ 
ports this contention. There does appear, 
however, from the partition proceedings, 
that there was an agreement that the sites 
of houses belonging to co-sharers would be 
allotted to the persons in whose possession 
they were. That, however, is quite a differ¬ 
ent thing from saying that there was an 
agreement that the buildings also would be 
partitioned by the Revenue Court. The 
appeal is accordingly dismissed with costs. 

z. k. Appeal dismissed. 

(1) 84 Ind. Cas. 74; 22 A. L. J. 745; (1925) A. I. R, 
(A.) 854; L. R. 5 A. 244 Rev. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 196 of 1924. 

March 9,1925. 

Present: —Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A J. C. 

Thakur UMAN SHANKAR SINGH 
alias BACIIAN SINGH— Defendant 

—Applicant 

VO vs US 

Pandit MURLIDHAR— Plaintiff— 

Opposite Party. 

Legal Practitioners Act (XVIII of 1870), ss. J 4 , 28, 38 
—High Court Vakil enrolled as Pleader First Grade in 
Judicial Commissioner's Court, status of — S. 28, appli¬ 
cability of. 

The intention of s. 38 of the Legal Practitioners Act 
is to exempt, persons possessed of the qualifications 
mentioned therein from the provisions of the Act 
except some provisions enacted by certain sections 
among which s. 28 is not included, fp. 18-*, col. 2 ) 

A person who is enrolled as a Vakil of a High Court 
does not by being admitted as a Pleader of the First 
Grade in the Court of the Judicial Commissioner of 
Oudh cease to be a High Court Vakil. The provi¬ 
sions of s 28 of the Legal Practitioners Act do not 
apply to the case of such a person, [ibid.]’ 

Section 4 of the Legal Practitioners Act merely 
prescribes the limitations under which a Vakil entered 
on the roll of a Hicrh Court under the Letters Patent 
constituting such Court can practise. It does not in 
any manner detract from the stat\is of a Vakil con¬ 
ferred on him by the fact that he, has been entered as 
such on the rolls of a High Court and it is the status 
which s. 38 of the Act contemplates, {ibid.] 

Application for revision under s. 25, Pro¬ 
vincial Small Cause Courts Act, against 
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the judgment and decree of the Olliciat- 
ing Subordinte Judge, Kheri, dated the 
171li September 1924. 

Mr. Radlia Krishna, for the Applicant. 

Mr. Moti Lai Saksena, for the Opposite 
Party. 

JUDGMENT. —This is an application 
in revision under s. 25 of the Provincial 
Small Causes Courts Act, 1857. It has 
come before us for decision on a reference 
made by the learned Judicial Commissioner 
under his order dated the 22nd January 
1925. The opposite party, Pandit Murli- 
dhar, is a Vakil of the High Court of 
Judicature at Allahabad and was admitted 
and enrolled as such by that High Court. 
He was subsequently admitted as a Pleader 
of the First Grade by this Court under 
para. 267 (5) of the Oudh Civil Digest. 
The rules were framed in virtue of the 
authority conferred on this Court under 
s. 6 of the Legal Practitioners Act, 1879. His 
name appears in the roll of the First Grade 
Pleaders entitled to practise permanently 
in Oudh but he ordinarily practises in the 
District Courts of Kheri. 

The grounds of the application as stat¬ 
ed in it are four in number but only the 
first ground has been pressed and the rest 
have been abandoned. That ground is as 
follows :— 

“Because there being no written agree¬ 
ment the suit is not maintainable." 

The claim, out of which this application 
arises, was brought by the opposite party 
in the Court of Small Causes situate, at 
Kheri for the recovery of Rs. 235 as arrears 
of fees of the opposite party for the work 
done by him in his professional capacity 
in several cases of the applicant. Part of 
the claim, that is Rs. 120 has been decreed 
on the ground that it was a reasonable 
compensation for the work done by the oppo¬ 
site party in a criminal case and* a sum of 
Rs. 105 has been decreed in his favour 
in respect of fees in several civil cases on 
the basis of an oral agreement between the 
opposite party and the applicant. The 
defence was that the agreement as to the 
amount of the fees for the services rendered 
by the opposite party not being in writing 
was invalid by virtue of the provision of 
b. 28 of the Legal Practitioners Act 1879. 

The Trial Court rejected this defence on 
the ground that that section did not applv 
to the opposite party by reason of the pro¬ 
visions of s. 38 of the same Act. The argu¬ 
ment raised in the Court below was re¬ 


iterated before us at the hearing of this ap¬ 
plication and in support of it a decision of 
the former Chief Court of the Punjab in the 
case of Madan Gopal v. Sheo Singh Rai (1) 
was cited. With all respect we are not 
prepared to follow the decision in that case. 
We think that the view taken by the Court 
below is correct. 

Under para. 267 (5), cl. Ill of the 
Oudh Civil Digest the opposite party was 
admitted as a Pleader of the First Grade 
in this Court by reason of his being a Vakil 
of the High Court of Judicature at Allah¬ 
abad. By being so admitted he did not 
cease to be a Vakil of that Court. On the 
contrary, the fact that he was such a Vakil 
was the sine qua non of his admission as a 
First Grade Pleader. The intention ofs. 38 
of the Legal Practitioners Ac! is to exempt 
persons possessed of the qualifications men¬ 
tioned therein from the provisions of the 
Act except such provisions as are enacted 
by ss. 4, 5, 7, 17, 27, 32 and 36 of the Act. 
It will be noticed that among these sections 
s. 28 does not occur. It follows that the 
opposite party being a Vakil admitted and 
enrolled by a High Court under the Letters 
Patent by which that Court is constituted 
the provisions of s. 28 do not apply to him. 
The reasoning of the learned Judges of the 
Punjab Chief Court based on the provisions 
of s. 4 of the Legal Practitioners Act does 
not commend itself to us. That section mere¬ 
ly prescribes the limitations under which a 
Vakil entered on the roll of a High Court 
under the Letters Patent consituting such 
Court can practise. It does not in any 
manner detract from his status of a Vakil 
conferred on him by the fact that he has 
been entered as such on the roll of the High 
( ourt and it is the status which s. 38 con¬ 
templates. 

For the above reasons we dismiss this 
application with costs. 

z - k Application dismissed. 

(1) 54 P. R. 1851. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 273 of 1924. 

February 19, 1925. 

Present: —Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 
VISHVANATH BHIVA RAUL— Plaintiff 

—Appellant 
versus 

TUKARAM VITHU —Defendant 

—Respondent. 

Limitation Act (IX of 1908), Sch. I, Arts 131*, 11*S — 
Mortgage—Sale of mortgaged properly by mortgagee — 
Transferee taking with notice of mortgage — Redemp¬ 
tion, suit for — Limitation. 

A suit by a mortgagor to redeem mortgaged pro¬ 
perty which has been sold by the mortgagee to a 
third person, the latter having notice of the plaintiff’s 
mortgage, is governed by Art. 148 and not by Art. 
134 of Sch. I to the Limitation Act. 

Second appeal from the decision of the 
Assistant Judge, Poona, in Appeal No. 198 
of 1922, reversing a decree of the Subordi¬ 
nate Judge, Baramati, in Civil Suit No. 6 
of 1921. 

Mr. O’. N. Tliakur (with him Mr. K. V. 
Joshi), for the Appellant. 

Mr. W. B. Pradhan , for the Respondent. 

JUDGMENT.— The plaintiff sued to 
redeem and recover possession of the plaint 
land from the defendant. The plaintiff 
claimed through one Chimabai, who mort¬ 
gaged the suit property to one Ganu for 
Rs. 75 on June 2, 189G, with possession. 
On May 5, 1902, Ganu assigned his mort¬ 
gage rights to one Yamunabai kom Lax- 
man for Rs. 125. Yamunabai sold the pro¬ 
perty on July 7, 1906, to one Shankar Lax- 
man for Rs. 300. The document purport¬ 
ed to be a sale-deed, but contained this 
clause : “ I have given in your custody for 

keeping them with you the documents that 
I have regarding the said house.” Those 
documents included the assignment of the 
mortgage rights given by Ganu to Yamuna¬ 
bai. Shankar, therefore, knew that the 
owner was only a mortgagee. On September 
21, 1907, Shankar sold the plaint property 
to the present defendant for Rs. 400. That 
document contained the following clause : 
“ The said property was in the vahivat of 
Yamunabai by right of the assignment deed 
of May 6, 1902. She sold it to me for 
Rs. 300 on July 7, 1966, and passed to 
me a registered sale-deed for it. Before 
that Yamunabai was in vahivat of the said 
property. Since we purchased it from her 
it was in our vahivat and we have sold it to 
you.” At the end of the document it is 
stated as follows : “ I have given into your 


custody for keeping them the assignment 
deed of the said house, the possessory 
mortgage-deed and the sale-deed passed by 
Yamunabai.” 

The defendant sought the protection of 
Art. 134 of the Indian Limitation Act. The 
Trial Court said :— 

“ Where the transferor is a mortgagee and 
the transferee has notice of that fact, in 
such a case Art. 134 has no application at 
all and the suit against the transferee 
would come within Art. 148 [see Taramiya 
v. Shibelisahib (1).] ‘When a transferee for 
value from a mortgagee seeks the protec¬ 
tion of Art. 134, he must be a person who 
purchases that which is de 'facto a mortgage 
upon the representation made to him and 
in the belief that it is not a mortgage but 
an absolute sale title.’ 

Those are the words of Sir Charles Sargent 
in Pandit v. Vithu (2). The Judge continu¬ 
ed :— 

“ In other words he must have reasonable 
grounds for believing, and must believe, 
that his alienor had the power to convey 
an absolute interest and not merely the 
interest of a mortgagee.” 

Accordingly the Judge passed a redemp¬ 
tion decree in favour of the plaintiff. In 
appeal the Judge said :— 

“ I am unable to concur in the opinion 
of the Second Class Subordinate Judge 
that Art. 134 does not apply where the 
transferee has notice that his transfer of 
title is that of a mortgagee and not of an 
owner.” 

He relied upon the decision in Yesu 
Ramji v. Balkrishna Lakshman (3); but that 
case was considered in Panda v. Vithu (2). 
In Keshav v. Gafurkhan (4), also referred 
to by the Judge, the purchaser only be¬ 
came aware five or six months after his 
purchase that his transferor was a mortgagee, 
and the judgment of the High Court must 
be considered with regard to that fact. As 
the Judge considered that the defendant 
had acquired a complete title to the house 
in suit under Art. 134. and the plaintiff 
had no right to redeem, the plaintiff’s suit 
was dismissed with costs. 

We think on the facts of this case, and 
especially on the finding of the Appellate 
Judge, that the defendant had constructive 

(1) 57 lnd. Cas. 5G8; 22 Bom. L. R. 802; 44.B. G14. 

(2) 19 B. 140 at p. 141; 10 lnd. Dec. (x. s.) 95. 

(3) 15 B. 583; 8 lnd. Dec. (x. s.) 393. 

(4) G7 lnd Cas. 308; 24 Bom. L. R. 319; (1922) A. I. 
K. f B.) 234; 4G B. 903. 
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notice of the previous transactions relating 
to the plaint house, that he cannot take 
advantage of the provisions of Art. 134 of 
the Indian Limitation Act. We think the 
proper view to take of this case is, that, 
in spite of the sale-deed, first Shankar and 
then defendant, were transferees of the 
mortgagee s rights. In that case the decision 
of this Court in Taramiya v. Shibelisaheb 
(1) will apply, and the plaintiff will be 
entitled to redeem the property from the 
possession of the defendant. 

We, therefore, allow the appeal and re¬ 
store the decree of the Trial Court. Six 
months are allowed to the plaintiff for re¬ 
demption, to run from the time the proceed¬ 
ings reach the Trial Court. 

The plaintiff will be entitled to his costs 
in this Court and in the Court below. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 
2065 to 2071 of 1922. 

February 5, 1925. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Cuming. 

RAM SUNDAR DAS and others—Defend¬ 
ants—Appellants 
versus 

SATINDRA MOHAN TAGORE and others 
—Plaintiffs—Respondents. 

Bengal Tenancy Act (VIII of 1SS5), ss. 7, 109 — En¬ 
hancement of rent—Customary rate—Jurisdiction to 
settle rent — Seco/id appeal. 

Before a Court can take action under s. 7 (2), Bengal 
Tenancy Act, it must be definitely found that no 
customary rate of rent exists. The mere fact that the 
landlord fails to prove the customary rate does not 
entitle the Court to proceed under that sub-section, 
[p. 130, col. 2.] 

Jogesh Chandra Roy v. Izzat Ali, 85 Ind. Cas. 97; 40 
C. L. J. 585; (1925) A. I. R. (C.) 154, relied on. 

Section 109, Bengal Tenancy Act, does not apply 
where the question relates to the competency of a 
Court to settle rent. A second appeal lies against a 
decision in such a case. [p. 191, col. 1.] 

Appeals against the decrees of the Special 
Judge, Tipperah, dated the 29th of April 
1922, reversing those of the Assistant Settle¬ 
ment Officer, Chandpur, dated the 29th of 
September 1920. 

Messrs. Mohendra Nath Roy and Upendra 
Kumar Roy, for the Appellants. 

Babu Hiralal Chakravarti , for the Re¬ 
spondents. 


JUDGMENT. —These seven appeals 
are by the tenants. Appeals Nos. 2065, 
2066 and 2067 raise questions similar to 
those that were urged in Second Appeal 
No. 287 of 1922. In view of our judgment 
in that case these appeals fail and are dis¬ 
missed with costs, one gold mohur in each 
case. 

In the next group of Appeals (Nos. 2068 to 
2071) the question raised is that the learned 
Special Judge was not legally justified in 
enhancing the rent of the tenants under 
s. 7, Bengal Tenancy Act. The finding of 
the learned Judge is that the plaintiff has 
failed to prove the existence of a customary 
rate payable by persons holding similar 
tenures in the vicinity, and hence the plaint¬ 
iff cannot claim any enhancement under 
the provisions of sub-s. (1) of s. 7. He must, 
therefore, make out a case for enhancement 
which appears to be fair and equitable. 
This observation shows that the plaintiff 
having failed to establish the existence of 
a customary rate the Court is to proceed 
under sub-s. (2) ofs. 7 to determine the limit 
upto which the enhancement is judged to be 
fair and equitable by the Court. This view 
is wrong in law as has been held in the 
case of Jogesh Chandra Roy v. Izzat Ali 
(1) following the case of Midnapore 
Zemindari Co. v. Srulhar Mahata (2). 
Before a Court can take action under 
sub-s. (2) it must be definitely found that 
no customary rate exists. The finding 
that the plaintiff has failed to prove the 
customary rate is not sufficient to give 
jurisdiction to the Court to proceed to 
determine to what extent the rent should 
be enhanced under cl. (2). We accord¬ 
ingly think that the judgment of the lower 
Appellate Court is wrong and on this point 
it must be set aside. Several other ques¬ 
tions in connection with the mode of en¬ 
hancement adopted by the learned Judge 
have been raised and in view of what we 
hold on the first question, namely, that on 
the finding arrived at by the learned Judge 
he is not entitled to enhance the rent of the 
appellant, the other questions do not arise 
and need not be considered. 

The respondent landlord urges by way of a 
preliminary objection that in cases like the 
present no appeals lie presumably under 
s. 1U9-A. That section bars an appeal to 

(C ) 454 Ind ' Cas ' 97; 10 G ’ L ‘ J> 585; ' lu25 ' ) A ‘ L R ‘ 

(2) 67 Ind. Cas. 775; 49 C. 866; 36 C. L. J. 96; (1922) 

A* (C.j lo2, 
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this Court against a decision settling rent. 
In Second Appeal No. 287 of 1922 we have 
held that that portion of the decision of the 
lower Appellate Court which fixes the rent 
payable by the tenant is not appealable; 
and if the question raised in these appeals 
was only as to the amount of the rent fixed 
by the Court below the appeals would 
have been incompetent. But in these cases 
the question raised is beyond the purview 
of cl. (3) of s. 109, Bengal Tenancy Act. The 
question raised relates to the competency 
of the Court to settle rent which is very 
different from a decision setting the rent. 
We think that the appeals lie in these 
cases ; and this question has always been 
considered in second appeals as will be 
apparent from the ruling already referred 
to. 

The result is that Second Appeals Nos. 
206S to 2071 of 1922 are allowed, the decrees 
of the Special Judge allowing enhanced rent 
in cases of khatians involved in these ap¬ 
peals will be set aside with costs one gold 
mohur in each case. 

z. k. Appeals allowed in pt2. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 550 op 1923. 

February 19, 1925. 

Present :—Sir Norman Macleod,Kr., Chief 
Justice, and Mr. Justice Covajee. 

KESHAV KRISHNA KULKARNI and 
others—Defendants—Appellants 

versus 

SHANKAR MAHADEV KULKARNI— 
Plaintiff—Respondent. 

Easements Act (V of 1S82), s. 18—Easement — 
Customary right, proof of- -Trees overhanging 
neighbour's land — Right, whether can be acquired. 

An easement permitting trees belonging to the 
dominant owner to overhang the servient tenement 
cannot be acquired by prescription, nor can such a 
right be proved to exist by local custom under s. 18 
of the Easements Act. [p. 193, col. l.J 

A customary right must be both ancient and 
invariable. The mere fact that a few persons choose 
to tolerate their neighbour's palms overhanging 
their houses would not establish a custom binding on 
all the others, [ibid.] 

Second appeal from the decision of the 
First Class Subordinate Judge at Ratnagiri, 
hi Appeal No. 45 of 1922, confirming a 
decree of the Subordinate Judge at Malvan, 
in Suit No. 177 of 1919. 


Mr. A. G. Desai , for the Appellants. 

Mr. S. Y . Abhyankar , for the Respond¬ 
ent. 

JUDGMENT.—The plaintiff sued to 
obtain a permanent injunction ordering the 
defendants to see that tlie two palm trees 
and the jack-fruit tree growing in the 
defendants’ land, or their leaves or any 
portion of them did not overhang either the 
plaintiffs house or land, and to obtain an 
order that these trees should be cut down 
by the defendants at their expense and 
that in default the plaintiff should be al¬ 
lowed to do so at the expense of the defend¬ 
ants, also for damages and costs. 

The defendants raised many contentions 
in their written statement. The principal 
issues raised on the pleadings were : — 

(1) Is the plaintiff entitled to have the 
defendants’ palms and jack-tree (Nos. 1 to 
3 in the map-Ex. 18) removed? 

(3) Is the plaintiff estopped from asking 
for the removal of the palms and jack- 
tree ? 

(4) Is the suit barred by limitation? 

(5) Have the defendants any and what 
rights of easement with regard to the palms? 

The Trial Judge held that the plaintiff 
was entitled to have such portions of defend¬ 
ants’ palm and jack-fruit tree cut as 
overhung his property; that the plaintiff 
was not estopped from asking for the re¬ 
moval of the palms, and that as to the 
jack-fruit tree the question of estoppel did 
not arise ; that the suit was not barred by 
limitation ; and that the defendants had 
no rights of easement whatever. According¬ 
ly he directed the defendants to remove 
and cut off those portions of the two palms 
and one jack-fruit tree which overhung 
plaintiff's land, failing which plaintiff was 
at liberty to cut them down at defendants’ 
costs through Court He awarded no dama¬ 
ges to plaintiff but allowed proportionate 
costs against defendants. 

In appeal the principal issues were :— 

(3) Whether issue No. 5 framed in the 
lower Court is not comprehensive and does 
not include the right of customary ease¬ 
ment claimed by the defendants ? 

(4) Whether the easements claimed by 
the defendants are proved ? 

(5) Whether plaintiff is entitled to have 
the two palms and one jack-tree cut so far 
as they overhung plaintiff’s site and house ? 

The Judge held on issue No. 3 that issue 
No. 5 in the Trial Court was sufficiently 
comprehensive so as to include the custom- 



i9Z KESHAV KRISHNA KULKARNI V. SHANKAR MAHADEV KULKARNI. |89 I. C. 1925] 


ary easement set up by defendants. On 
issue No. 4 the Judge held that the ease¬ 
ments claimed by the defendants were not 
proved, and on issue No. 5, that the plaint¬ 
iff was entitled to have the two palms and 
one jack-fruit tree cut so far as they 
overhung plaintiff's site and house. 

It has been argued in appeal before us 
that the defendant was entitled to an ease¬ 
ment by local custom by which his neigh¬ 
bour was bound to suffer his land to be 
overhung by the defendant’s trees. 

In IJari Krishna Joshi v. Shankar Vithal 
(1), this Court decided that the private 
nuisance caused by the overhanging boughs 
belonging to the trees of one neighbour 
to the owner of the land over which the 
boughs were overhanging did not create a 
“ right ” within the definition of ‘easement’ 
in the Indian Easements Act, nor did the 
convenience to the owner of the tree, always 
changing in extent and position of space, 
become at any time so determinate that it 
could by any length of time be held to 
be enjoyed as “ of right ”, a matter essen¬ 
tial under s. 15 of that Act. In the judg¬ 
ment of Mr. Justice Jardine the whole law 
on the subject was carefullj r considered. 
The question whether such an casement 
was recognised by the rules of Hindu 
Jurisprudence was discussed, and the prin¬ 
ciples applied in such cases by the Courts 
in England explained. There is no reason 
why we should differ from the conclusion 
arrived at in that judgment, that there can 
be no such easement as is claimed in this 
case which can be acquired by prescription. 

It is contended, however, that although 
such an easement cannot be acquired by 
prescription, it can be acquired by local 
custom. The same question arose in 
Vishnu Jarjannath Joshi v. Vasudeo Ragliu- 
nath Oka (2), where the plaintiff claimed 
the same relief as the plaintiff in this suit. 
Before the Appeal Court it was argued that 
the defendants should have been allowed to 
prove the alleged custom as to his right 
to retain the trees overhanging the plain¬ 
tiff’s land. Shah, J., said (page S28*) : — 

“ As to the first point I have no hesita¬ 
tion in disallowing the appellant’* conten¬ 
tion. It is clear on the authorities, and 
for the purpose of this point it is not dis¬ 
puted before us, that the plaintiff has the 
right to cut off those portions of the trees 

(1) 19 13. 420; 10 Ind. Dec. (n*. s.) 284. 

(2) 47 Ind. Cas. 629; 20 Bom. L. R. 826; 43 B. 164. 

*Page of 20 Bom. D. R.—[ Ed .] 


which overhang his land. This right is 
recognized in Lemmon v. Webb (3) ; Ilari 
Krishna Joshi v. Shankar Vithal (1), and 
Lakslimi Narain Banerjee v.Tara Prosanna 
Banerjee (4)...As regards the alleged custom, 
the defendant described the custom in the 
written statement in these terms : ‘ No 

owner of plantation can make a complaint 
against another owner even if these trees 
grow in any direction in the air. There is 
a vahivat (custom) to this effect, in our pro¬ 
vince continuing for over thousands of years’. 
When the issues were framed, there was 
no specific issue raised as to this custom. 
After the hearing of the suit com¬ 
menced, an application was made on No¬ 
vember 29, 1915, in which the defendant 
requested the Court to raise the issue as 
to custom in these terms : ‘Does defendant 
prove that there is a custom in the village 
not to complain against overhanging of 
oocoanut trees over every neighbour’s land?’ 
The Trial Court disallowed the application 
of the defendant for this issue and the 
evidence relating to it. It is urged before 
us that the Trial Court should have allow¬ 
ed the defendant an opportunity of proving 
this custom. Having regard to the terms 
of the issue it seems to me that the Trial 
Court wa* right in disallowing the defend¬ 
ant’s application. As stated in the written 
statement and as indicated in the proposed 
issue there is a custom in the village not 
to complain against the overhanging of 
cocoanut trees over neighbour’s lands. It 
seems to me that such a custom would not 
be reasonable and cannot be pleaded. In 
effect it amounts to a plea that a person 
whose right to land is infringed cannot 
sue in respect of that infringement. Apart 
from the form in which the alleged custom 
is stated by the defendant it seems to me 
that in substance it is indefinite and vague; 
and, in my opinion, it will serve no useful 
purpose to direct at this stage an inquiry 
as to custom, which, as stated by the de¬ 
fendant, does not appear to be either 
reasonable or definite. In this view of the 
case it is not necessary to consider Mr. 
Gokhale’s argument on behalf of the re¬ 
spondent that there could be no customary 
easement in respect of the right to over¬ 
hang the trees on a neighbour’s land as 
such a right is not an easement within 
the meaning of the definition of ‘ easement’ 

(3) (1895) A. C. 1; 64 L. J. Ch. 205; 11 R. 116: 71 L. 

T 647; 59 J. P. 564. 

(4) 31 C. 944; 8 C. W. N. 710. 
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under the Indian Easements Act. I express 
no opinion on the general question as to 
whether the right to retain the trees over¬ 
hanging the neighbour’s land is a customary 
easement within the meaning ol’s. 18 of the 
Indian Easements Act.” 

Although llari Krishna Joshi v. Shanlcar 
Vi that (1), was referred to on the question 
whether the plaintiff had a right to cut off 
those portions of the trees which overhung* 
his land, the learned Judges avoided decid¬ 
ing whether there can be such a cus¬ 
tomary easement within the meaning of 
s. 18 of the Indian Easements Act as was 
claimed by the defendants in the case before 
them. But it seems to us that the deci¬ 
sion in Hari Krishna Joshi v. Shankar 
Vithal (1) is sufficient authority for 
deciding that there can be no such ease¬ 
ment, as is claimed in this case within the 
meaning of that term in the Indian Ease¬ 
ments Act, and if there can be no such 
easement, then such a right cannot be prov¬ 
ed to exist by local custom under s. 18 of 
the Indian Easements Act. We think the 
lower Appellate Judge was right in saying 
that the custom set up was too vague and 
indefinite. It was neither ancient nor in¬ 
variable. Besides if a few persons chose to 
tolerate their neighbour's palms overhang¬ 
ing their houses, such act could not establish 
a custom binding on all the others. 

The result must be that the appeal is dis¬ 
missed and the decree passed by lower 
Appellate Court confirmed. 

The appellant objected to the terms of 
the decree, but it is difficult to see how 
the plaintiff’s right could be protected by 
any other order. The plaintiff is entitled 
to cut off such portion of his neighbour’s 
trees as overhang his land, and the decree 
allows the defendant to cut off those por¬ 
tions of the two palms and one jack-fruit 
tree which overhang the plaintiffs’ land be¬ 
fore the plaintiff exercises his own rights in 
the matter. 

Respondent No. 1 will get his costs of 
the appeal. 

z. k.- Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 143 of 1923 
May 13, 1925. 

Present :—Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

Sir WAS IF A LI M1RZA, Nawab 
Bahadur of MURS UDABAD— 
Defendant—Appella n t 
versus 

SARADINDIJ NARAIN RAI 

AND OTHERS—PLAINTIFFS— 

Respondents. 

Estates Partition Act (V B. C. of 1S07), ss. !)),, lift 

Limitation Act (IX of 1908), Sch. 1, Art. E ,— 
Partition-Order of Collector refusing to give posses¬ 
sion, nature of—Suit to recover possession, whether 
barred — Limitation. 

Section 94 of th? Estates Partition Act contem¬ 
plates the procedure to ho followed by the Collec¬ 
tor in giving possession of separate estates allotted 
to several proprietors after a proposed partition has 
been confirmed by higher authorities, [p. 191, eol. 2.] 

An order of the Collector refusing to give posses¬ 
sion of a disputed chuck to a party to whom it has 
been allotted dees not fall within the purview of 
s. 91 of the Estates Partition Act. [ibid.] 

There is nothing in law which takes away the 
ordinary right of a person to institute a suit in a Civil 
Court to recover what was allotted to him on partition. 
[ibid.] 

In order to fall within the purview of Art. 14 of 
Seh. 1 to the Limitation Act, an order must be one 
which the ‘Officer is empowered under the law 
to pass and which would be effective unless set aside, 
and which is an order which under the ordinary law is 
liable to be set aside by a suit in the Civil Court. 
[i6ic/.] 

Appeal against a decree of the District 
Judge, Mursh id abaci, dated the 12th 
August 1922, affirming that of the Munsif, 
First Court, Kandi, dated the 10th June 
1921. 

Mr. Amarendra Nath Bose and Babu 
Sures Chandra Mulcherjee , for the Appel¬ 
lant. 

Mr. Gunada Ciiaran Sen (for Babu Joyesh 
Chandra Roy) and Babu Anilendra Nath 
Roy Chowdhury, for the Respondents. 

JUDGMENT.—This appeal is by the 
defendant, it arises out of a suit brought 
for declaration of the plaintiffs’ title to the 
chuck in suit and for recovery of possession 
thereof. Both the Courts below have found 
against the defendant and in this appeal 
three points have been raised. The first is 
that on a proper construction of the sole - 
nama between the parties it ought to have 
been held that this land was outside the 
partition and was the property of the de¬ 
fendant. The chuck in question appears 
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to be resumed chakran land appertaining 
to Monza Bistupur, a mouza held separate¬ 
ly by the defendant. But in the finally 
published Record ol Rights it was recorded 
as a part of the joint rnunzus. In lijlu the 
defendant applied to the Collector lor paiti- 
tion of the mouzas held joint under Tonzis 
.Nos. 2o3 and 25-1 under the Instates Partition 
Act. In 1915 a soienama was tiled settling 
the terms of the partition between the par¬ 
ties and under that partition the mouza 
containing the chuck in suit fell to the 
plaintifls. The soienama was in these terms: 
“ The chucks within the mouzas which the 
opposite party shall get undei the terms of 
this soUnama y as appertaining to Touzi No. 
254 definitely included within Touzi No. 253 
under the Survey and Settlement of the Re¬ 
cord of Rights shall remain included with¬ 
in Touzi No. 253 and the petitioner, the 
Nawab Bahadur of Murshidabad, shall re¬ 
main in the ownership and possession 
thereof as before and the chucks within the 
mouzas , which the petitioner Nawab Baha¬ 
dur of Murshidabad is to get as appertaining 
to Touzi No. 253, which have been definitely 
included by the {Survey and {Settlement in 
the Record of Rights in Touzi No. 254, shall 
be owned and possessed by the opposite party 
and they shall remain included within Touzi 
No. 254.” On this the plaintiffs’ case is 
that whatever may be the origin of this 
chuck , it being included in Settlement and 
Record of Rights in Mouzas Santoshpur and 
Mahadia, it will fail into their share even 
though it strictly belongs as chakran land 
to Mouza Bistupur, a mouza even before 
partition solely possessed by the Nawab 
Bahadur of Murshidabad. We hold that 
this is the proper construction of the docu¬ 
ment. lt is perfectly clear for the purpose 
of partition that the parties recognized the 
{Settlement and Record of Rights as final as 
to the division of land and that may result 
in a chuck appertaining to a mouza , but 
situated in another, changing ownership 
by virtue of the partition. We lind this 
point, therefore, against the appellant. 

The second point is that the present suit 
is barred under s. 119 of the Estates Parti¬ 
tion Act (V of 1697). It is argued that the 
order is based on the fact that in 1916, 
alter the defendant secured a rent decree 
against the tenants inspite of the plaintiffs’ 
objection, the plaintifls applied to the 
Collector to give effect to the partition 
made by him and to give them possession 
of the disputed chuck, r \ he Collector, how¬ 
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ever, refused the plaintiffs' application. It 
is argued that this order of the Collector 
was passed under s. 94 of the Estates Parti¬ 
tion Act and, therefore, under s. 119 no suit 
lies to challenge it. In our judgment the 
order was not passed under s. 94 which 
contemplates the procedure to be followed 
by the Collector in giving possession of 
separate estates allotted to several proprietors 
after the pioposed partition has been con¬ 
firmed by higher authorities, lt is difficult 
to discover under what provision of the 
law the order of the Collector was passed, 
because the partition proceedings came to 
an end in 1915. In 1916 the plaintiffs went 
to the t 'olleclor as the officer who had made 
the partition and asked for possession and 
for giving effect to the partition. There 
is nothing in law which takes away the 
ordinary right of a person to institute a suit 
in the Civil Court to recover what was allot¬ 
ted to him on partition. 

The third point urged is that the suit is 
barred under Art. 14 of the Limitation Act. 
The order of the Collector was passed in 
1915 and the present suit having been in¬ 
stituted in 1921, it is contended that the 
suit is barred as being brought more than 
one year after the order of the Collector. 
This contention also is not sound. The 
order under Art. 14 must be such an order 
which the officer is empowered under the 
law to pass and which would be effective 
unless set aside, and which further is an 
order which under the ordinary law is liable 
to be set aside by a suit in the Civil Court. 
Reference in this connection may be made 
to the cases of Ma<[bul Ahmad v. Hara Go- 
binda Kalal (1) and Balvant. Ram Chandrav. 
Secretary of State for lndia(2). The learned 
Advocate for the appellant is not consistent 
in arguing this point for he originally con¬ 
tended that the order of the Collector was 
not assailable in the Civil Court. As we 
have observed the order passed by the Col¬ 
lector is not under any special provision of 
the law and is not such an order which 
cannot be questioned in a Civil Court. 

All the points having failed, this appeal 
is dismissed with costs. 

z - Ajmcal dismissed. 

(1) 8 C. L. J. 470. 

(2; 29 B. 460; 7 Bom. L. K. 497. 
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PATNA HIGH COURT. 

Appeal from Appellate Orders Nos. 251 

and 255 of 1924. 

May 13, 1925. 

Present: —Mr. Justice Das and 
Mr. Justice Adami. 

SAD HO SARAN PANDE— 

Appellant 

versus 

Musammat SUBHADRA and others— 

Respondents. 

Civil Procedure. Code ^Act V of 19JS),s. 11, 0. XXI, 
r. 2 — Execution of decree. — Certification, application 
for, by judgment-debtor, dismissal of—Application by 
decree-holder, whether maintainable —Kos judicata — 
Joint decree — Decree-holder, one, whether can certify 
satisfaction of entire decree. 

Where an application made by a judgment-debtor 
under para. 2 of r. 2 of O. XXl 'of the C. P. C. for 
certification of a payment made by him to the decree- 
holder in satisfaction of the decree is dismissed, 
there is nothing to prevent the decree-holder himself 
from certifying the payment to the Court under 
para. 1 of r. 2 of O. XXI. The order dismissing the 
judgment-debtor’s application does not operate as 
res judicata in such a case. [p. 105, col. 2.] 

It is not open to one of two joint holders of a 
decree to certify satisfaction of the whole decree so 
as to bind the other decree-holder. But a joint 
decree-holder may certify satisfaction in respect of his 
own interest in the decree. |p. 105. col. 2: p. 19.5, col. 1.] 
Tamman Singh v. Lachhmin Kunivari, 26 A. 318 an l 
IJmrao Beg v. Mukhtur Beg, 74 Ind. Cas. 6S7; 45 A. 
401; 21 A. L. J. 308; (1023) A. I. It. (A.) 404, referred to. 

In M. A. No. 251 of 1921. 

Appeal from an order of the District 
Judge, Saran, dated the 25th August 1924, 
reversing that of the Munsif, Chapra, dated 
the 30th June 1924. 

In M. A. No. 255 of 1924. 

Appeal from an order of the District 
Judge, Saran, dated the 25th August 1924, 
conhrming that of the Munsif, Chapra, 
dated the 10th May 1924. 

Mr. Sivanandan Rai , for the Appellant in 
both. 

Messrs. Hardesliwar Prasad Sink a and 
Rajeshwar Prasad , for the Respondents in 
both. 

JUDGMENT. 

M. A. No. 254 of 1924. 

Das, J.—This appeal is directed against 
the order of the learned District Judge of 
Saran, dated the 25th August 1924, by which 
he refused an application by one of the 
decree-holders under the provision of O. 
XXI, r. 2, para. 1 of the O. P. C. 

Sona Kuerand Subhadra Koer recovered 
a decree for costs against the appellant. 
The decree-holders took out execution. An 
application was thereupon presented on 
behalf of the judgment-debtor apparently 
under the provision of O. XXI, r. 2, para. 
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2 of the Code. He alleged that lie had 
paid the entire decretal amount to Sona 
Kuer and he applied that the payment be 
certified. His application was supported 
by a petition of Sona Ko a r ; but it appears 
that the Court of first instance thought 
that the application was not a bona fide 
one aud dismissed it on the 10th of May 
1924. On the 5rh June 1924 the judg¬ 
ment-debtor preferred an appeal to the 
Court of the District Judge of Saran. On 
the 28th June 1921 Sona Koer hersdf pre¬ 
sented an application which has given rise 
to these proceedings by which she certi¬ 
fied the payment alleged to have been 
made to her and asked the Court to record 
the payment. She gave evidence in support 
of her application and the learned Munsif 
accepting her story allowed her petition 
and dismissed the execution case on full 
satisfaction. Thereupon Subhadra Koer 
appealed to the District Judge of Saran, 
and the learned Judge has taken the 
view first, that the order of the 10th May 
1921 operated as res judicata thereby put¬ 
ting an effectual bar on the right of the 
Court to give any effective relief to the 
judgment-debtor, and secondly that it was 
not open to a joint decree-holder to give 
a valid discharge to the judgment-debtor. 
In these circumstances he allowed the 
appeal aud dismissed the application of 
Sonar Koer. The judgment-debtor being 
the party aggrieved, now appeals to this 
Court. 

In my opinion the order of the lOtli 
May 1921 does not operate as res judicata. 
That order was passed on the application 
of the judgment-debtor apparently under 
O. XXI, r. 2, para. 2 of the C. P. C. 
There was nothing to prevent the decree- 
holders themselves from certifying the 
payment to the Court and this is exactly 
what was done by Sonar Koer on the 28th. 
June 1924. 

In regard to the other question raised 
by the learned District Judge, 1 entirely 
agree with his view that it is not open 
to one of two joint holders of a decree 
to certify satisfaction of the whole decree 
so as to bind the other decree-holder. It 
is not necessary for me to deal with this 
point at length; it is sufficient for me to 
refer to Tamman Singh v. Lachhmin Kun - 
wari (1) and Umrao Beg v. Mukhtar Beg (2). 

(1) 26 A. 318. 

(2) 74 Tnd. Cas. 687; 45 A. 401; 21 A. L. J. 308; (1923) 

A. 1. U. (A.) 491. ' 
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But at the same time I am of opinion 
that a joint decree-holder may certify satis¬ 
faction in respect of his own interest therein. 

This point is not dealt with in the judg¬ 
ment of the lower Appellate Court. There 
is no injustice in passing an order of this 
nature as Son a Kuer is bound by her own 
admission that she has received the entire 
decretal amount. Subhadra Koer is only 
entitled to her share of the decretal amount 
and she is entitled to execute her decree 
to that extent. There is no reason to put 
her in a better position than that. This 
view is supported by the decisions to which 
I have referred. 

The result is that we vary the order- 
passed by the Court below’ by directing 
that the payment made to Sona Kuer be 
recorded and that Subhadra Koer be 
allowed to execute the decree to the extent 
of her half share therein. 

There will be no order for costs. 

M. A. No. 255 of 1924. 

The appellant does not desire to proceed 
with this appeal which is dismissed. 

Adami, J. — 1 agree. 

z. K. Order varied in Appeal No. 20 I 4 . 

Appeal No. 255 dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 255 of 1924. 

February 27, 1925. 

Present: —Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Covajee. 

KTSAN TUKARAM TAKLE— Defendant 

—Appellant 
versus 

BAPU TUKARAM GHADLING— Plaintiff 

—Respondent. 

Hindu Law--Succession — Daughters, whether take 
as tenants-in-common or joint tenants Survivorship 

Under the Hindu Law applicable in the Bombay 
Presidency daughters inheriting from their father 
take an absolute interest, and if there is no division, 
they take as tenants-in-common and not as joint 
tenants. There is no question of survivorship in such 
a case. 

Second appeal from the decision of the 
District Judge, Ahmednagar, in Appeal 
No. 22 of 1923, reversing that of the 
Subordinate Judge at Jamkhed, in Civil 
Suit No. 144 of 1921. 

Mr. Y. N. Nadkarni , for the Appellants. 

Mr. G. P. Murdeshwar , for the Respond¬ 
ent. 


V. BROJEN'DRA LAL PODDAR. [89 1. 0. 1925] 

JUDGMENT. —We think this case 
is governed by the decision in Vithappa 
Kasha Hcydc v. Savitri Janap Dhatia (1). 
Daughters under the Hindu Law inheriting 
from their father take an absolute interest, 
and il there is no division, they take as 
tenants in-common and not as joint tenants. 
J here was, therefore, no question in this 
case of taking by survivorship. The appeal 
is dismissed with costs. 

z - k. Appeal dismissed 

(1) 7 Ind. Cas. 445; 31 B. 510; 12 Bom. L. R. 487. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 375 of 1923. 

April 6, 1925. 

Present :—Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

SHYAM BALLAV SAHA a lias SHYAM LAL 
S A HA—D ec r e e- Hui.de r— A ppe ll a n t 

V€ VS U S 

BROJENDRA LAL PODDAR and on his 

DEATH HIS HEIRESS HIS MoTHEK REBATI 

SUN DARI—J udgment-Debtor— 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 1,7, O. XXI, 
r. 95— Execution of decree—Auction salt — Delivery of 
possession to auction-purchaser, whether proceeding in 
execution of decree—Order confirming possession, whe¬ 
ther can be set aside. 

I lie proceeding relating to delivery of possession to 
an auction-purchaser, whether he he a stranger or the 
decree-holder, is not a proceeding in execution of a 
decree and any question arising in such a proceeding 
is not a question relating to tlie execution, satisfaction 
or discharge of the decree within the meaning of s. 47, 
C. P. C. [p. 147, col. 1.] 

Sasibhushan Mookerjec v. Radhanath Bose, 25 Ind. 
Cas. 207; 20 C. L.J. 433; 19 C. W. N. 835, relied on. 

Where possession has once been delivered to the 
auction-purchaser, the order confirming delivery of 
possession cannot be set aside on the ground that the 
application for delivery of possession was made 
beyond the period of limitation prescribed therefor. 
[ibid.] 

Appeal against an order of the Subordi¬ 
nate Judge, Second Court, Tipperah, dated 
the 12lh June 1923. 

Mr. B. Bhagirath Chandra Das, for the 

Appellant. 

JUDGMENT. —In this case the sale of 
the properly in dispute was confirmed on 
the 26th March 1918 and the application 
for delivery of possession was made on 
the 20th December 1922. Possession was 
delivered on the 27th January 1923 and 
on the 20th February 1923 the Court re- 
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ceived the dakhalnama and dismissed the 
execution case presumably on satisfaction. 
On the 26th February 1923. the judgment- 
debtors filed an application in which they 
prayed that the present application for 
execution of decree on the ground of 
limitation and illegality be rejected and 
possession be not “confirmed.'' The Court 
finding that the application for delivery 
of possession was made three years after 
the sale became absolute held that the 
application for delivery of possession was 
barred under Art. 180 of the Limitation Act 
and made the following order: “The order 
of delivery of possession is set aside". 
The decree-holder who is the auction-pur¬ 
chaser has appealed and the first ground 
taken by him is that the application made 
by the respondent was incompetent in¬ 
asmuch as the Court had no longer any 
seisin of the execution case and it could 
not interfere with the order confirming 
delivery of possession because it was not an 
order in execution within the meaning of 
s. 47, C. P. C We think that this contention 
ought to prevail. The proceeding relating 
to delivery of possession to the auction- 
purchaser whether he be a stranger or 
the decree-holder is not a proceeding in 
execution of a decree and any question 
arising in such a proceeding is not a ques¬ 
tion relating to execution, satisfaction or 
discharge of the decree within the mean¬ 
ing of s. 47, O. P. C.: Sasibhushan Mookcrjee 
v. Radhanath Bose (1). The respondent has 
not appeared before us and we have not 
the advantage of having the case argued 
by him. But it appears from the author¬ 
ities that there can be no doubt that s. 47 
is inapplicable to the present case. It 
may by suggested that the order con¬ 
firming delivery of possession may be 
reviewed by means of an application 
under O. XLVII, C. P. C. But the pre¬ 
sent application is not one under s. 47 and 
we cannot consider it as such. 

The result is that this appeal is allowed 
and the order passed by the Court below 
is set aside. The appellant is entitled to 
the costs of this appeal. \\ e assess the 
hearing fee at two gold moliurs. 

z. k. App al allowed. 

(1) 25 Ind. Cas. 267; 20 C. L. J. 435; 19 C. W. N. 

835. 


BOMBAY HIGH CpURT. 

Second Civil Apfual No. 700 or 1925. 

February 23, 1925. 

Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 

SHRIPAD DATTATRAYA KAMAT— 

Plaintiff—Appellant 
versus 

VITHAL VASUDEVSHET PARKER 

AND ANOTHER—DEFENDANTS —RESPONDENTS. 

Hindu Law—Adoption — Widow, whether can adopt 
husband's brother. * 

Under the Hindu Law applicable in the Bombay 
Presidency, a widow can validly adopt her husband’s 
brother. [P- 198, col. 2.] 

Case-law referred to. 

Second appeal from the decision of the 
District Judge at Ratnagiri, in Appeal No. 
136 of 1923, rejecting an appeal from the 
decree of the Subordinate Judge at Deogad, 
in Civil Suit No. 168 of 1921. 

Mr. P. B. Shingne, for the Appellant, 

Mr. G. B. Chitale, for the Respondents. 

JUDGMENT. —This was a suit to 
recover money on a mortgage by sale of the 
mortgage property. The mortgage was ad¬ 
mittedly passed to one Damaji Raghunath. 
After Damaji’s death his widow Anandibai 
adopted Dattatraya. On Dattatraya’s death 
his widow adopted the plaintiff, the brother 
of Dattatraya. The defendents disputed 
the fact of both adoptions, and also 
contended that Dattatraya being plaintiff's 
brother, plaintiff could not validly be 
adopted by Dattatraya’s widow. The 
adoption was held proved but the plaintiff’s 
suit was dismissed on the ground that the 
‘brother’ was expressly mentioned as a 
person who could not be adopted in the 
Dattaka Mimansa, s. V, els. 16 to 19. The 
appeal to the District Judge was summarily 
dismissed for the same reason. It is unfor¬ 
tunate that neither of the learned Judges 
in the Courts below considered the series 
of Bombay authorities on this question. 

In Mallappa Parappa v. Gangava Gangappa 
(1) it was held that the adoption of the 
father’s first cousin was not invalid under 
Hindu Law. Mr. Justice Shah at page 216* 
said : — 

“There is nothing in the Mitakshara or 
the Vyavahara Mayukha expressly bearing 
on this point. I mean there is no express 
prohibition to adopt the father’s first or 
distant cousin. As to the opinion expressed 
by Nanda Panditain the Dattaka Mimansa, 
s V, cl. 17 relating to the paternal uncle, 

(1) 49 Ind. Cas. 517; 43 B. 209; 21 Bom . L. R. 17. 

*Page of 43 B.— [Ed.] 
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l am by no means clear that the word used 
there for paternal uncle, viz., pitrivya 
means anything more than fathers 
brother (piturbhrata) but assuming that it 
includes an elderly i elation in the position 
of the first cousin of the father, it is clear 
that the opinions expressed by Nanda 
Pandita in els. 10 to 20 have been held in 
a series of decisions of this Court ending 
with Gajanan Balkrishna v. Kashinaih 
Narayan [2) to be recommendatory and 
not, mandatory except as to t lie three specific 
cases of daughter’s son, sisters son, and 
mother s sister's son as regards the three 
regenerate classes.” 

In Yamnava Govind Appaji v. Laxman 
Blumrao (3\ Sir Narayan Chandavarkar 
expressed his conclusion as follows i page 
535*):— 

“ Now, in the present case we have the 
light thrown upon the placita referred to by 
other placita in the Dattaka Mamansa. In 
s. 2, placita 107 and 108, Nanda Pandita, 
after discussing among other cpiestions the 
question who is eligible for adoption, 
clinches the matter by citing the authority 
of Oakala who says: ‘Let one of a re¬ 
generate tribe destitute of male issue, on 
that account, adopt as a son, the offspring 
of a sapinda relation particularly : or also 
next to him, one born in the same general 
family. if such exist not, let him adopt one 
born in another family : except a daughters 
son, a sister's son and the son of the 
other's sister/ And then in plaeitum 
1U8, Nanda Pandita draws his conclusion: 
‘By this it is clearly established that the 
expression ‘sister’s son, is illustrative of 
the daughter’s son, and mothers’s sister’s 
son, and this is proper, for prohibited con¬ 
nection is common to ail three.’ ‘Prohibited 
connection ’ here means what is called 
‘virudha sambandha.' Nanda Pandita in 
clear terms tells us that the words ‘sister’s 
son, stand for the sister’s son and also for 
the daughters son and mother’s sister's 
son and the implication is that it does not 
extend to any other son. Where a general 
rule is prescribed and an exception is 
made to it, the latter must be confined to 
the cases specified as falling within the 
exception... If that is so, then it is a reason¬ 
able inference to draw from the whole of 
the Dittaka Mimansa that Nanda Pandita 

1^372 8 Ind CaS ' 9,S; 39 13 410 at P- 419; 17 Bom. L. 

_(3J 16 I nd. Cas. IS O; 3 6 B. 533 ; 14 Bom. L. R. 5-H 

*Page of 36 B. — “ — 
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intended that anybody could be adopted* 

he was not within the cases 


o Ion 

specified as prohibited. So long as, that is, 
he was not the sister’s son, or the daughter’s 
son, or the mother’s sister’s son.” 

This decision was followed in Ramlcrishna 

w ( himnaji (4), and Gajanan Balkrishna 

v. Kashinath Narayan (2). And if we were 

t > hold in the face of those decisions that 

the adoption of the husband’s brother was 

invalid, we should be going contrary to the 

opinion expressed by so many ' of the 

Judges ol this Court in the cases we have 
referred to. 

But the question appears to have been 
conclusively settled by the decision of the 
I nvy Council m Puttu Lai v. Parbati 
K unwar (5) where it was held that a Hindu 
widow making an adoption bv virtue of her 
deceased husband’s authority could validly 
ru opt her brothers son. Reference was 
made to the decision of Mr. Justice Banerji 
in Jai Singh Pal Singh v. Bijai Pal Singh 
((>) where it was pointed out that on this 
question as to whether a widow can lawfully 
adopt to her deceased husband a son of 
her own brother, Nanda Pandita in the 
Dattaka Mimansa extended to adoption by 
females the rule of Hindu Law that no one 

j af *°Pt ec l as a son whose mother 
the adopter could not have legally married 
an extension which was not based upon 
the authority of any of the fclmrities or 

institutes of sages, and their Lordships said 
(page 555*):— 

“As Banerji, J., further pointed out in the 
same case the extension of the rule by 
A an da Pandita is not supported by any text 
of the Dattaka Chandrika.’ or by any of the 
texts of the sages Saunaka and Sakala from 
which most of the rules of the ‘Dattaka 
Mimansa were deduced. It has not been 
shown to their Lordships that the extension 
by Nanda Pandita to which they are refer- 
nng has been accepted as the law in India, 
at least, so far as adoptions by widows 
to their deceased husbands are concerned.” 

W e allow the appeal and pass a decree 
for the plaintiff for Rs. 350, and costs 
thioughout, and interest on Rs. 200 at 6 
per cent. In default of paying the decretal 

JB £as. 34; 15 Bom. L. R. 824. 

L 9 I 

S. W J N* 5h1p. A C.). 59: 2 L ‘ W - 881; 42 L A 155; 

36 <6> 27 A. 417 at p 433: A. Ay. N. (1005) 20; 2 A. L. J. 
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amount within 6 months of the proceed 
ings reaching the lower Court, the. plaint¬ 
iff to be at liberty to apply for a final 
decree for sale. 

2 . k. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1201 of 1924. 

December 1, 1924. 

Present : —Mr. Justice Martineau. 

PIR MOHAMMAD and others—Plaintiffs 

—Appellants 
versus 

GULAM AND OTHERS—DEFENDANTS— 

Respondents. 

Cosh avers — Shamlat land — Co-sharer in possession 
setting up adverse possession -Joint possession, decree 
for, whether can be passed. . 

Where a co-sharer in possession of a portion of the 
shamlat land sets up a case of adverse possession the 
other co-sharers are entitled to a decree for joint pos¬ 
session of the land. 

Second appeal from a decree of the Dis¬ 
trict Judge, Lyallpur, dated the 6th Feb¬ 
ruary 1924. __ 

Mr. J. L. Kapur for Mr. MukandLal Pun , 

for the Appellants. 

Mr. Tirath Ram , for the Respondents. 
JUDGMENT.— The plaintiffs sued for 
possession of a site in village abadi alleg¬ 
ing that they were its owners and that 
the defendants had dispossessed them in 
May 1922. The First Court gave them a 
decree, but the District Judge on appeal 
dismissed the suit, finding that the land 
was village common land and that the 
plaintiffs were not its exclusive owners. 
The plaintiffs have filed a second appeal. 

The finding on the question of title can¬ 
not be challenged, but there is force in the 
argument advanced on behalf of the appel¬ 
lants that they should be given a decree 
for joint possession. The land is vacant 
and the plaintiffs, who are co-sharers in 
the shamlat , are entitled to use the land 
as much as the defendants. The latter 
pleaded that they had been in adverse 
possession of the land for a long time, and 
in view of that plea, I think it would be 
proper to give the appellants joint posses¬ 
sion. 1 accept the appeal, set aside the 
lower Appellate Court’s decree, and give 
the plaintiffs a decree for joint possession 
with the defendants of the land in suit. 
The parties will pay their own costs in all 
the Courts. 

Z. k. Appeal accepted 


BOMBAY HIGH COURT 

First Civil Appeal No. 3.36 of 1923. 

March 8, 1925. 

Present: —Sir Norman Macleod, Ivr., 
Chief Justice, and Mr. Justice Coyajee. 
KATHU JAIRAM GUJAR— 
Defendant—A p p e l l a n t 
versus 

VISHVANATH GANESHJAVADEKAR 
—Plaintiff—Respondent. 

Contract Act (IX of 1872), ss. 23, 21*—Pleader and 
client—Agreement to pay money and to deliver por¬ 
tion of property in dispute to Pleader in case of 
success, legality of—Public policy — Consideration, por¬ 
tion of, unlawful, effect of. 

An agreement taken by a Pleader that lie shall be 
given a part of the property in dispute in the suit in 
which he is engaged is contrary to public policy and, 
therefore, unlawful under s. 2.’} of the Contract Act. 
Where such an agreement in addition provides for the 
payment of money to the Pleader, the whole agree¬ 
ment is void under s. 21 of the Contract Act inasmuch 
as a portion of the consideration for the agreement is 
unlawful, [p. 200, col. 1J 

First civil appeal from the decision of 
the First Class Subordinate Judge at 
Dhulia, in Civil Suit No. 278 of 1922. 

Mr. K. H. Kelkar, for the Appellant. 

Mr. P. V. Kane , for the Respondent. 

JUDGMENT. 

Macleod, C. J.— The plaintiff stated 
in his plaint that he and one Shankar 
Shrikrishna Deo were engaged as Pleaders 
by defendant No. 1 in Suit No 273 of 1917 
filed against him in the Court of the First 
Class Subordinate Judge of Dhulia by one 

Bhagwan Devidas, that on September 23, 
1917, when the vakilpatra was given to them, 
defendant No. 1 made a special contract in 
the following terms:— 

“1 have this day given you a vakilpatra 
in the above suit and agree to give you 
both Rs. 500 as inam or reward in case you 
obtain ‘full success’ for me in this or in 
the High Court, and would further give 
over to you possession of Survey No. 58 of 
Shahada, comprising 3 acres and 36 gunthas 
and assessed at Rs. 30, for religious or 
charitable purposes.” 

It is admitted that Survey No. 58 was 
part of the property in dispute in the suit. 
The suit was dismissed in the First Court 
on March 22, 1919, hut in the first appeal 
the High Court granted relief to the plaint¬ 
iff with regard to a portion of his claim. 

The Trial Judge held that the agreement 
to give Rs. 500 as inam or reward in case 
the Pleaders obtained “a full success” 
could be enforced. But with regard to th 
obligation on the first defendant to giv 
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n,\\a\ 1o the Pleaders the lands for charily, 
he thought the claim was not sustainable. 

The question then arose whether under 
s. 2-1 of the Inoian Contract Act the agree¬ 
ment was void because one of several °con 
si derat ions fora single object was unlaw¬ 
ful. The Judge said:— 

“As it was not a reward given to them 
lor their professional services, the clause 
of the snam child relating to it becomes a 

distinct agreement by itself, and is to that 

gi • consideration. In 

fact, it operates as an agreement to make 
a gift of tiie laud rather than an agreement 
to make a transfer of it for value fur¬ 
ther as the religious and charitable purposes 
have not. been defined, the beneficiaries 
who are to take under it cannot be ascer¬ 
tained, and the agreement being thus too 
vague and uncertain cannot he specifically 
enforced, under s. 21 of the Specific Relief 
Act.” 

It is difficult to see how it can be said 
that the agreement to give land to the 
1 leaders for religious or charitable purposes 
con V)6 separated from the agreement to 
give them Ks. 500 for 1 heir services in the 
tl ® f leaders. It has been suggested 
that because the property was to be given 
over to religious or charitable purposes, it 
could not be considered as consideration 
given to the 1 leaders for their services in 
the suit. I do not think the Court need be 
misled by such an argument. It, was in¬ 
tended to be a gift of the property to the 
Pleaders, leaving it open to them'to deal 
with it as they thought fit. The words 
for religious and charitable purposes” 
were evidently added in the hope that the 
real object of the agreement might be 
concealed. But we think it clear that the 
consideration for the services of ihe Plea¬ 
ders in the case was Rs. 500, and the gift 
of part of the property in suit. An agree¬ 
ment taken by a Pleader that lie shall be 
given part of the property in dispute in 
the suit in which he is engaged must 
necessarily be contrary to public policy 
and, therefore, unlawful under s. 23 of the 
Indian Contract Act, “It is professional 
misconduct for an Advocate to stipulate 
for or agree with his client to accept as 
his fee or professional remuneration a 
share of the proper y. fund, or other matter 

in L lt i?® tlon . for lns services as Advocate in 
such litigation upon the successful issue 

(hereof. |See In the matter of an Advocate 


V. GOPTRAM GOVINDARAM. [88 I. C. 1925] 

j. Tjtixmanlal v. Mnlshankar (2) a 

I leader stood bail for his client pending a 
cnminal charge against him, and as an 
indemnity for the bail took from him a 
sale-deed and a rent-note regarding his 
house, in 1 lie name of the plaintiff. The 
consideration for the sale-deed was a sum 
of Rs. 8,000, of which Rs. 5,000 were the 
indemnity for the bail-bond, and the re¬ 
maining Rs. 3,000 represented the advances 
to be made thereafter by the plaintiff. The 
plaintiff sued on the rent-note to recover 
tne sum of Rs. 2,000 as rent, and it was 
mid 1 ) that the contract for indemnifying 
the I leader for his bail-bond was illegal; 
and this illegality rendered the sale-deed 
void in law; (2) that the rent-note was 

off mt f ed i A Vlt 1 , the 8nme illegality which 
affected the sale-deed and could not stand 

on any separate footing; and (3) that the 
agieement was. an indivisible agreement. 

, P art of a ««ngle consideration for one 
object was unlawful, and, therefore, the 
w hole agreement was void under s. 24 of 
t he Indian Contract Act, 1872. 

In the same way in this case the agree¬ 
ment to pay Rs. 500 cannot be separated 
irom the agreement to give Survey No. 58, 
part of the property in suit. We think, 
here fore, that the whole agreement was 
voirl We allow the appeal and dismiss 
tlio plaintiff s suit with costs throughout. 

V?yajee, J.— I am entirely of the same 
opinion. 

ui 4 0. L. J. 259 Appeal all0Wed - 

(2) 10 Horn. L. R. 553; 32 15. -44!). 


CALCUTTA HIGH COURT, 

Appeal from Original Decree 
No. 57 of 1924. 

• May 15, 1925. 

Present: Justice Sir Hugh Walmsley, Kt„ 

and Mr. Justice Mukerii 

nWIJEXDRA NATH MULLICK 
and another—Defendants 
—Appellants 
versus 

OOPIRAM GOVINDARAM 

Plaintiff—Respondent. 

( / X °t "”>• *- -'--Criminal breach 
I f ' P ross Ctition for—Agreement by complainant 
op prosecution on obta i ning mortgage of property 

{iTtanTTf; whether rppwd "> pX* pJc.,- 

Mortgage, suit on, maintainability of. 
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The general head of public policy covers a wide 
range of subjects and the doctrine of public policy 
is one which must also be applied with caution. The 
doctrine may legitimately be invoked if the real 
object of an agreement is to interfere with the 
00111*86 of justice, [p. 201, col. 2.] 

An agreement to stille a prosecution is dis¬ 
tinguishable from the lawful compromise of a com- 
poundable offence. Hut if the offence is not com- 
oundable under the law, a compounding of it must 
e held to be illegal and opposed to public policy. 

[ibid.] 

If the effect of an agreement is to take the 
administration of the law out of the hands of 
the Judges and to put it into the hands of a private 
individual to determine what is to be done in the 
particular case, the agreement is opposed to public 
policy. On the other hand there is nothing to prevent 
a creditor from taking a security from his debtor 
for the payment of a debt due to him even if the 
debtor is induced to give the security by a threat of 
criminal proceedings so long as there is no agreement 
not to prosecute, [ibid.] 

A man to whom a civil debt is due may take a 
security for that debt from his debtor even though 
the debt arises out of a criminal offence and he 
threatens to prosecute for that offence, provided he 
•does not, in consideration of such security, agree not 
to prosecute. lie must not by stilling a prosecution 
obtain a guarantee from third parties, [p. 206, col. 2.] 
Where a bona fhlc debt exists and the transaction 
between the parties involves a civil liability as well 
as a criminal act, a mortgage given by the debtor 
and a third party as security for the debt is not 
void under s. 2.1 of the Contract Act. [ibid.] 

Defendant No. 1 committed criminal breach of 
trust in respect of a large sum of money belonging 
to the plaintiff. The Police started investigation and 
the case was lodged in Court. Defendant No. 1 and 
his brother defendant No. 2 executed a mortgage- 
deed for n certain sum, which was less than the 
amount of the money which had beer, misappropriated 
by defendant No. 1, in favour of the plaintiff and 
the plaintiff thereupon addressed an application to 
the Commissioner of Police stating all the facts of 
the case and asking that the case may be withdrawn. 
The Commissioner of Police stated on the application 
that he had no objection to the withdrawal of the 
case and the Magistrate thereupon dropped the 
proceedings. In a suit to enforce the mortgage: 

Held, that the contract between the parties was not 
opposed to public policy and did not in any way 
tend to prejudice the State or hamper the adminis¬ 
tration of justice and that, therefore, it could not be 
held to be void under s. 2.1 of the Contract Act. [p. 205, 
col. 1.] 

Appeal against the judgment and decree 
of the Subordinate Judge, Second Court, 
Howrah, dated the 21st December 1923. 

Babus Rupendra Kumar Mitter and 
Pashupati Ghose, for tlie Appellants. 

Sir B. C. Mitter and Babu Jagat Chandra 
Bose , for the Respondent. 

JUDGMENT. 

Walmsley, J. —This appeal is prefer¬ 
red by the defendants and the question 
that it raises is whether the agreement on 
which the suit is based was opposed to 
public policy 
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The first defendant Dwijendra was em¬ 
ployed by the plaintiff firm, and on 3rd 
March 1919, he was sent to the Bank to cash 
a cheque for Rs. 30,000. He cashed the 
cheque and then went to the Police with 
the story that the money had been stolen 
from him. This story was found to be un¬ 
true and he was arrested. Friends of the 
family went to a Solicitor Mr. Akhoy 
Kumar Bose, and through his efforts it 
was arranged that the plaintiff firm would 
agree to the prosecution being given up, if 
they received Rs. 15,000 in cash and a 
mortgage for a sum of Rs. 5,000. This 
mortgage was executed by Dwijendra and 
his brother Rajendraand it is the document 
upon which the suit is based. The plaint¬ 
iffs on their side carried out the terms of 
the arrangement: they signed a petition to 
the Commissioner of Police asking that 
the prosecution should not be continued, 
and the Commissioner gave his consent. 
The Presidency Magistrate afterwards 
wrote “file" on the petition: whether he 
passed a formal order of discharge or not, 
we do not know, but 1 do not think it is of 
any importance. 

None of these facts has been challenged 
before u«, and the arguments have been 
confined to legal points. It is urged that 
the consideration of the agreement was 
unlawful as offending against the principle 
laid down in s. 23 of the Contract Act. A 
second argument was that the plaintiffs 
cannot fall back upon the debt, but that 
argument need not be considered because 
Sir Benode Chandra Mitter for the re¬ 
spondents said he had no intention of doing 
so. A third argument is that at any rate 
the second defendant cannot be held liable. 

The first argument, shortly stated, is that 
the agreement was one for stifling a pro¬ 
secution. If that is a correct description 
of it, then it cannot be enforced, but the 
learned Judge has found to the contrary 
and has given his reasons for his con¬ 
clusions. 

The Statute Law of this country on the 
subject is to be found in s. 23 of the Con¬ 
tract Act. It is as follows - —“The consi¬ 
deration or object of an agreement is lawful, 

unless.the Court regards it as immoral 

or opposed to public policy”. 

Illustration (h) —“A promises B to drop a 
prosecution which he has instituted against 
B for robbery, and B promises to restore 
the value of the things taken. The agree¬ 
ment is void, as its object is unlawful.” The 
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illustration unfortunately does not throw 
much light on a difficult matter. 

In the present instance there is no room 
for the suggestion that the plaintiffs are 
making “a trade of felony." On the con¬ 
trary they assented to such generous terms 
that the defence set up by the appellants 
wears a most repulsive appearance Jf, 
however, the agreement was contrary to 
public policy as explained in the Contract 
Act and in English decisions then we shall 
have no alternative but to dismiss the suit, 
however, repugnant to our feelings such a 
course may be. 

The offence with which defendant Dwi- 
jendra was charged was not compoundable 
under the provisions of the Cr. P. C., and 
if the negotiations are to be regarded as a 
composition of such a non-compoundable 
offence then the conclusion must be that the 
object of the agreement was contrary to 
public policy. It is necessary, therefore, to 
see what the arrangement was. It is fully 
described by Mr. Bose, the Solicitor, and 
he says that so far from pressure coming 
from the plaintiffs it was brought about 
at the request and entreaties of the defend¬ 
ants. In cross-examination he speaks about 
the case being withdrawn, and about the 
plaintiffs agreeing to drop the proceedings, 
but we must look at what the plaintiffs 
actually did to determine whether those ex¬ 
pressions are correct. 

The first tiling they did was to write a 
letter or petition to the Deputy Commis¬ 
sioner: it was returned and another peti¬ 
tion was written addressed to the Com¬ 
missioner of Police. The plaintiffs had the 
assistance of the Public Prosecutor Rui 
Bahadur Tarak Nath Sadhu who was con¬ 
ducting the prosecution, and of their own 
attorneys in preparing these petitions. The 
terms of the two petitions are substantially 
the same: the plaintiffs said that they could 
not afford to lose the- whole sum, and that 
it was to their advantage to get a portion, 
and they hoped that permission would be 
given for the case to be withdrawn. The 
plaintiffs did nothing further. It was the 
defendants who engaged Mr. Pugh, a Soli¬ 
citor, to go to the Commissioner and urge 
him to allow the case to be withdrawn. 
He was successful, and the Commissioner 
wrote, “No objection to withdrawal of the 
case” and the Magistrate wrote “file,” after 
which no further steps were taken in con¬ 
nection with the prosecution. 

It is to be noted that the plaintiffs did 
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not at any stage abate any part of their 
charge against the accused, and they did 
not suggest that they would withhold their 
evidence if the case proceeded. They laid 
all the facts before the Police and left it to 
the Commissioner of Police to decide whe¬ 
ther the case should goon or not, and it 
was his decision that in the circumstances 
the charge might be withdrawn. I cannot 
find in the conduct of the plaintiffs any 
reason for supposing that if the Commis¬ 
sioner’s decision had been different, the 
plaintiffs would have rendered the criminal 
proceedings abortive. 

On this statement of the facts it must he 
allowed that the case comes very near the 
line, but on the whole I think that, whether 
we use t he rhetorical expression of stifling 
a prosecution or the more homely words of 
the Contract Act, the action of the plaintiffs 
oughtnottobe regarded as contrary to public 
policy, because they did not take the ad¬ 
ministration of justice out of the hands of 
the authorities and themselves determine 
what should be done. 

The first ground taken by the appellants 
fails. 

There remains the third ground, namely, 
that the second defendant, Rajendra, is 
not liable. In his case it is said that there 
was no consideration. That seems a strange 
argument for any brother, perhaps I should 
say particularly for any Hindu brother, to 
put forward, and I regard the consideration 
as real and ample. 

My conclusion is that the appeal should 
be dismissed with costs. 

Mukerji, J.— The defendant No. 1 
was a servant in the plaintiff firm. On the 
3rd March 1919 the plaintiff firm handed 
over to the defendant No. 1 two cheques, 
one for Rs. 30,000 to be cashed at the 
International Banking Corporation, and the 
other a crossed cheque for Rs. 7,384-9-9 
to be paid in the same Bank. The defendant 
No. 1 cashed the cheque for Rs. 30,000 but 
he did not pay in the other cheque for 
Rs. 7,384 9-9. He then telephoned to the 
plaintiff firm that the money had been lost, 
and at about 4-45 p.m., appeared atthe Police 
Station and gave an information to the effect 
that 30 Government Currency notes for 
Rs. 1,000 each, one Clialan Book, and the 
cheque for Rs. 7,384-9-9 had been stolen from 
his right shirt-pocket. Thereupon he was 
arrested by the Police on suspicion. Im¬ 
mediately after the plaintiffs’ man arrived 
at the Police Station and laid a charge o 
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criminal breach of trust against the de¬ 
fendant No. 1. The Police took up the 
investigation, in the course of which the 
defendant No 1 was let out on bail. He 
was eventually sent up for trial before the 
Chief Presidency Magistrate of Calcutta. 

On the 7th March 1919 the defendant 
No. 2, brotlierof the defendant No. 1; arriv¬ 
ed from Jhargram, where he had been from 
before. On the 14th March 1919 the two 
brothers and some other persons saw an 
attorney Mr. A. C. Bose and took his advice. 
The attorney advised them that there was no 
defence, and that the case would in all 
probability end in a conviction. The 
brothers then requested the attorney to 
bring about a settlement. The attorney sent 
for the plaintiffs. After some conferences an 
agreement was reached. 

The settlement, as far as it can be ascer¬ 
tained from the evidence, was in this form: 
The plaintiffs were to give up Rs. 10,000 
out of their claim and accept Rs. 15,000 in 
cash and a mortgage executed by the defend¬ 
ants Nos. 1 and 2 securing the balance of 
Rs. 5,000. The money would remain with 
a third party, one Manik Chand. The 
plaintiffs would then apply for withdrawal 
of the criminal proceedings and after they 
were withdrawn, would get the money and 
the mortgage-bond. On the 20th March 
1919 a mortgage-bond was duly executed 
by the two brothers, for a sum of Rs. 5,000 
hypothecating their 2/7th share in their 
joint family properties. 

On the 1st April 1919 a petition signed 
by the informant on behalf of the plaint¬ 
iffs was put in before the Deputy Commis¬ 
sioner on whose order the defendant No. I 
had been sent up for trial. The petition 
was in these words: “The complainants 
having recently suffered heavy loss owing 
to the fall in the piece-goods market and 
not being in a position to give up such 
an amount in their present state and the 
relations of the accused Dwijendra Nath 
Mullick having promised without prejudice 
to the pending criminal proceedings to 
make good a substantial portion of the loss 
of the complainant firm, if the criminal 
case aforesaid now pending be withdrawn 
and all terms having been settled, com¬ 
plainants pray that the aforesaid criminal 
case be withdrawn." Nothing much came 
out of this petition, presumably because 
the Deputy Commissioner could not inter¬ 
fere in the matter, the case having already 
gone before the Court. On the 16th April 
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1919 a petition purporting to have been 
liled on behalf of the complainant was 
filed before the Chief Presidency Magistrate. 
It stated that the accused (meaning the 
defendant No. 1) had approached com¬ 
plainant and offered to make good, as far 
as possible, the loss suffered by him, with¬ 
out prejudice to the case, that the financial 
condition of the firm would not allow them 
to refuse the offer and that under the cir¬ 
cumstances the complainant did not wish 
to proceed with the charge against the 
accused. The prayer was that the accused 
might be discharged, if necessary, with 
the permission of the Court. The Chief 
Presidency Magistrate forwarded the peti¬ 
tion to the Commissioner of Police with the 
remark: “To Commissioner of Police for 
favour of disposal." The latter reported 
that he had no objection to the withdrawal 
of the case and the Chief Presidency Magis¬ 
trate on the 5th May 1919 passed the order 
“file" on the petition. Some days later 
the sum of Rs. 15,000 which was held by 

Manik Chand as aforesaid was received bv 

•‘ 

the plaintiff firm. Thereafter, as is usual 
in such cases, the two defendants were 
not very anxious to register the mortgage 
deed. Consequently, it appears, a letter 
was written to them by the plaintiff’s 
Solicitor, Mr. M. N. Sen, calling upon them 
to register the document and intimating 
to them that if they failed to do so he 
would present the mortgage at the Registry 
Office and apply for warrant for a com¬ 
pulsory registration. The letter also con¬ 
tained a threat that in case of such failure 
the plaintiff firm would also withdraw the 
petition which they had filed in Court for 
withdrawal of the case. It was also stated 
in the letter that-a copy of it was being 
sent to Rai Bahadur Tark Nath Sadhu for 
his information. This gentleman, it should 
be stated, was the Public Prosecutor of 
Calcutta. Thereafter on the 1st May 1919 
the document was registered, both the de¬ 
fendants admitting execution thereof. 

On the 15th July 1922 the suit was filed 
for enforcement of the mortgage. The Court 
below decieed the suit, and hence the pre¬ 
sent appeal. 

At the hearing of the appeal the facts 
alleged on behalf of the plaintiffs were 
mostly not disputed. It was no longer dis¬ 
puted that the information of theft was 
false or that the defendants approached Mr. 
A. C. Bose and on his advice sought his 
assistance to get a settlement effected with 
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a view to have the case withdrawn. It was 
no longer asserted that Rs. 15,000 had not 
been paid by the defendants as alleged on 
behalf of the plaintiffs, nor was it disputed 
that the mortgage-bond was duly attested 
in accordance with the provisions of the law. 
The tindings of the Court below to the effect 
that the defendant No. 1 did actually com¬ 
mit the offence in respect of die sum of 
Rs. 30,000 and that Rs. 15,000 was paid 
back in some of the identical notes that 
had been mis-appropriated were not chal¬ 
lenged. In fairness to the learned Vakil 
for the appellants however, it should be 
said, that in tlie face of the evidence on the 
record it is hardly possible to dispute or 
challenge any of the aforesaid facts or find¬ 
ings. 

The appellants' arguments give rise to 
three questions:—First, as to whether the 
agreement embodied in the deed is en- 
forcible in view of the provisions of s. 23 
of the Indian Contract Act: second, as to 
whether the contract was vitiated for want 
of free consent; and third, whether it 
may be enforced as against the defendant 
No. 2 as evidently he was not a party to 
the offence and there was no liability on 
him for which he need have executed the 
mortgage. 

In order to deal with the first question, 
the nature of the agreement has first of 
all to be ascertained with precision. As I 
have stated, it was to the effect that the 
plaintiffs were willing to accept Rs. 15,01)0 
in cash and a mortgage from defendants 
Nos. 1 and 2 for Rs. 5,000 in satisfaction 
of their claim for Rs. 30,000. The defend¬ 
ants Nos. I and 2 were willing that the 
plaintiffs should have what they wanted 
but not if the criminal proceedings against 
the defendant No. 1 were not withdrawn 
and the plaintiffs in their turn were will¬ 
ing to abandon the prosecution if they 
got the cash and the bond. To give effect 
to this intention Rs. 15,000 was kept with a 
third party, the bond though executed 
remained unregistered, the plaintiffs put in 
the two petitions referred to above, the 
defendants engaged Counsel to explain 
matters to the Commissioner of Police and 
eventually got the necessary permission 
from him which practically ended the pro¬ 
secution, and it was only after the proceed¬ 
ings had been “filed” that the plaintiffs 
received the money and the defendants got 
the deed registered. ° 

The appellants' contention is that the 
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agreement is void as the consideration or 
object of the agreement is opposed to pub¬ 
lic policy, and that it was in effect an 
agreement to stille a prosecution. The 
general head of public policy covers a wide 
range of subjects and the doctrine of pub¬ 
lic policy is one which must always be 
applied with caution. At the same time, 
the doctrine may legitimately be invoked 
if the real object of the agreement is to 
interfere with the course of justice. An 
agreement to stifle a prosecution is, of 
course, distinguishable from the lawful 
compounding of a compoundable offence. 
If the offence is not compoundable under 
the law, a compounding of it must be held 
to be illegal and opposed to public policy. 
If the effect of an agreement is to take the 
administration of the law out of the hands 
of the Judges and to put it into the hands 
of a private individual to determine what 
i9 to be do lie in the particular case, it is 
opposed to public policy. [C’oll/ns v. Blanttrn 
(1), Keir v, Lccman (2) and Williams v. 
Bay ley (3).] On the other hand, there is 
nothing to prevent a creditor from taking 
a security from liis debtor for the payment 
of a debt due to him, even if the debtor 
is induced to give the security by a threat 
of criminal proceedings, so long as there is 
no agreement not to prosecute: Flower v. 
Sadler (4). 

I he respondent’s contention is that the 
prosecution was not in the hands of the 
plaintiffs, hut in the hands of the Police 
and the Public Prosecutor was in charge of 
it, and that the plaintiffs cl id not institute 
it, there was no agreement to withdraw 
the case and in fact no withdrawal thereof, 
the only order proved in the case being one 
of “file and it is urged that for these 
reasons the case is not covered bv ill us. (h) 
to s. 23. 

Now, I am prepared to concede that the 
defendants would not have parted with the 
sum ofRs. 15,000 or completed the execution 
of the bond for Rs. 5,000, unless and until 
the criminal case against the defendant 
No. 1 was withdrawn, but I am not at all 
sure that the consideration or object of 
the agreement was the withdrawal of the 
said case. The motive for the execution 
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of the bond and the payment of the money 
was the withdrawal; but there is a good 
deal of difference between the motive for 
the act and the consideration or object of 
the agreement. It is necessary to keep this 
distinction in view all the more in a case 
where there is a civil liability already exist¬ 
ing which is discharged or remitted by 
the agreement. Even if all the principles 
of English Common Law relating to agree¬ 
ments for stiffing prosecution be held to 
be applicable to all kinds of non-com- 
poundable offences in this country—a ques¬ 
tion about which I entertain some doubt 
in view of the fact that the offence of 
criminal breach of trust though declared 
non-compoundable by law is very often 
treated by the Courts as otherwise—then if 
the principle of the doctrine be that “you 
shall not make a trade of felony" [per Lord 
Westbury in Williams v. Bayley (3)], then 
it is difficult to see how the plaintiffs can 
be said to have acted improperly in enter¬ 
ing into the arrangement to get what they 
were justly entitled tool* rather much less 
than what they were so entitled, when they 
brought the whole matter to the notice of 
the authorities responsible for the con¬ 
duct of the prosecution and left it to them 
to decide whether they should proceed or 
not. My learned brother does not lind 
anything culpable or wrong in the con¬ 
duct on the part of the plaintiffs and what 
they did does not also offend against my 
sense of fairness and propriety. Illustration 
(/i), though not exhaustive, but only' illus¬ 
trative of the section, gives only a very 
gross and extreme instance. I am, there¬ 
fore, not prepared to say that upon the 
peculiar facts of the present case the con¬ 
tract between the parties was one opposed 
to public policy or that in any way tended 
to prejudice the State or hamper the ad¬ 
ministration of justice. 

As regards the second ground, namely, 
whether the contract is vitiated for want 
of free consent, there is scarcely any 
material which may bring the case within 
any of the clauses of s. 14 of the Contract 
Act. The parties had ample independent 
advice and it seems that the defendants not 
only did all that was necessary to be done 
willingly and out of their own accord but 
also on their own initiative. I attach no 
importance to the letter of Mr. M. N. Sen, 
referred to above, because the threat con¬ 
tained therein was merely for compelling 
the registration of | the bond and as the 


registration thereof could be enforced by 
other means as well, the registration of the 
document by whatever means it was effected 
could not affect the character of the agree¬ 
ment which was already complete and the 
registration would give effect to the docu¬ 
ment from the date of its execution. The 
question of validity of tlie document is not 
affected so long as the registration is not 
held to have been without jurisdiction. 

The appellants’ last contention has not 
much substance. If the agreement was 
a valid one, and the appellant No. 2 volunt¬ 
arily* offered to join in the bond with his 
brother in whom he was interested, it must 
be presumed that there was a lawful con¬ 
sideration for the transaction. In the case 
of Kessowji Tulsidas v. Hurjivan Mulji (5), 
it was held that a guarantee for the pay*- 
ment to creditors of debts due to them in 
consideration of the creditor’s abstaining 
from taking criminal proceedings is void, 
as being against public policy 7 , but a man 
to whom a civil debt is due may* take securi¬ 
ties for that debt from his debtor, even 
though the debt arises out of a criminal 
offence and he threatens to prosecute for 
that offence, provided he does not, in con¬ 
sideration of such security, agree not to 
prosecute, but he must not by stiffing a pro¬ 
secution obtain a guarantee from third 
parties. This principle has been followed 
in the case of Jai Kumar v. Gauri Nath (G), 
where it has been held that where a bona 
fide debt exists and where the transactions 
between the parties involve a civil liabil¬ 
ity as well as possibly 7 a criminal act, a pro¬ 
missory 7 note given by the debtor and a 
third party as security for the debt is not 
void under s. 23 of the Contract Act. 

For these reasons in my judgment the 
decision of the Court below is correct and 
the appeal must be dismissed with costs. 

z. K. Appeal dismissed. 

(5) 11 13. 566; 0 Ind. Dec. (\. s.) 373. 

(6) 28 A. 718; 3 A. L. J. 506; A. W. N. <1906; 212. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 77 of 1921. 

March 5, 1925. 

Present: —Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
BAI LALBU— Plaintiff—Appellant 

VCTSUS 

MOHANLAL GOKaLDAS JAVERI— 
Defendant—Respondent. 

Civil Procedure Code (Act V of 1008), s. J,7 — 
Execution of decree—Waste committed b\j judgment 
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debtor since date of decree — Damages —Procedure-- 
Separate suit, whether lies. 

Where in execution of a decree for possession it is 
alleged that waste has been committed by the 
judgment-debtor and he has caused wilful damage 
to the property after the date of the decree, the 
question is one arising between the parties relating 
to the execution, discharge or satisfaction of the 
decree, and must be determined by 1 he Court 
executing the decree and not by a separate suit. If 
the execution Court finds that tlie alleged waste has 
b^jn e3tiblish3 I it can awird dannges to the decree- 
holder against the judgment-debtor. 

Hari Sliridhar Prabha Desai v. Sakharam 
Padmana Magdum , 7.3 Ind. Cas. 443; 25 Bom. L. R. 141); 
(11)23) A. I. R. (B.) 391, followed. 

First appeal against the decision of the 
First Class, Subordinate Judge, Ahmed- 
abad, in Darkhast No. 357 of 1923. 

Mr. G. N. Thakor , (with, him Mr. R. J. 
Thakor ), for the Appellant. 

Mr. Ratanlal Ranchhoddas, for the Re¬ 
spondent. 

JUDGMENT.—In this suit a decree 
for specific performance was passed against 
the defendant on February 26, 1923. 

The plaintiff did not take the necessary 
steps to produce the purchase-money, so the 
defendant took out a. darkhast on June 21, 
1923, for payment of the purchase-money 
in order that the matter might be complet¬ 
ed. The plaintiff then complained that 
the defendant had pulled down some of the 
bricks out of the property in dispute with 
a view to causing damage to him. A Com¬ 
missioner was appointed, and he made a 
report showing the present condition of tlie 
building on November 17, 1923. The Com¬ 
missioner could not decide whether the 
defendant had caused wilful damage to the 
building since the date of the decree. On 
the report the hirst Class Subordinate 
Judge made an order that time should be 
given to the defendant to replace the pro¬ 
perty in the suit in the same condition as 
it was at the date of the suit. That being 
done, the plaintiff should lodge the money 
in Court, and the defendant should give 
over possession of the property to the plaint¬ 
iff. No reason is given for this order. 
The direction that the defendant should 
replace the property in suit in the same 
condition as it was at the date of the suit, 
was clearly wrong. The issue between the 
parties was whether the defendant between 
the date of the decree and the date of the 
darkhast , i. e., June 21, 1923, had caused 
wilful damage to the property, so that on 
its being delivered to the plaintiff in pur¬ 
suance of the decree the value would have 
been reduced. It is contended that that is 
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n0 ‘ a question which arises in execution, 
and that the plaintiff will have to file a 
suit o have it decided. In Ilari Sliridhar 
Prabha Desai v Sakharam Padmana Maq- 
(hnn ( 1 ) it was decided by this Court that 
the question with regard to the wasle com- 
nutted by a judgment-debtor after the date 
of the decree is a question arising between 
the parties relating to the’ execution, dis¬ 
charge or satisfaction of the decree and 
must he determined by the Court executing 
the deciee, and not by a separate suit. In 

1 1 t . 1 wa 1 s al,e t?ed that after the 
eciee and while the appeal was pending the 

defendants committed waste by cutting 

~ Yuv 3 ' The i re d0es not a hPear to bf 
much difference between a case where an 

appeal has been filed, and the party re- 

maming in possession commits waste, and 

a case where possession is directed to be 

\ en n a decree, and before possession is 

given waste is committed. The question 

is really whether a successful party can 

be said to get possession of what wa* directed 

o be given to him by the decree, if 

the party m possession deliberately has 

c aused damage to the property. There is 

no reason why the question of damage 

shouh^rnt be tried in execution. 

We think then that the appeal must be 

allowed and the darkhast sent back to the 

lower Court to decide this issue, “whether 

H e e o7.hc e /° f the decree and the 
<late of the darkhast , i. e . June 21 109*4 

the defendant caused wilful damage’to the 
Z ,T Per F V that i^ue is found in 

Y n l ™ !| e ' ,hen thf ‘ "ext issue will be 
what was the extent of damage” The 

ourt, it it finds that there has been wilful 

aniage caused to the property bv the de- 

ofthnfdr 11 be e ntitIed P to P d7re y ct 'payment 

Clue hv- 0lU “ f the purchase-money 

not del J H pla,ntlffs - . This order should 

ofthe darkhast 
nrice nnrl H v he payment of the purchase 

Ft to tbe d T d i‘ Vei 7 °f Possession. We leave 
it to the Judge to decide whether it will 

fendTntTAY, ‘° ,afc ? -curity from lie de- 

Coi t foF th purchase Pi-ice is paid into 
to hkf v y rla mage that may be found 

the 1 Hee caused between the date of 

he decree and the date of the darkhast, 

L’et’hef- e , 19 1 3 -- The reliant must 

foweF f S ‘.uiY 118 Cour . t Costs in the 

ouit will be costs in the darkhast. 

Appeal allowed. 

R.%.) SOI 1 . 6 ’ Ca9 * 443 ’ 25 Bom - L. R. 449; 1923) A. I. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 238(5 

of 1920. 

January 15, 1923. 

Present: —Justice Sir N. R. Chatterjea, Kt., 

and Mr. Justice Cuming. 
NRIPENDRA NATH BHOWM1K and 

OTHERS—PLA INTI FFS—APPELLANTS 

versus 

BASANTA KUMAR LAHIRI— Defendant 

—Respondent. 

Civil Procedure Code (.let V of WOS), s. 11 — Res 
judicata— Matter decided by Trial Court but not 
decided by Appellate Court , whether operates as res 
judicata— Subsequent suit based on different title, whe¬ 
ther barred — Relief, ancillary, refusal of, effect of — 
Decree, form of—Mesne profits, ascertainment of, stage 
of. 

To support a plea of res judicata it is not enough 
that the parties to both the suits are the same and that 
the same matter is in issue. The matter must have 
been heard and finally decided in the previous suit, 
[p. 208, col. 2.] 

Where there is an appeal from the decision of the 
First Court, the finality of that decision is destroyed 
and the judgment of the First Court is superseded by 
the judgment of the Court of Appeal. If the Appel¬ 
late Court does not, for any reason, think fit to decide 
a certain matter arising in the suit it is left an open 
question and the decision of the Trial Court on that 
matter does not operate as res judicata in a subsequent 
suit between the parties. [i6i<J.J 

Where a declaration of title in a suit is claimed 
merely as a step towards the decree sought, namely, a 
decree for possession, and the suit with regard to the 
relief for possession is dismissed on the ground of 
limitation and no finding is given on the question of 
title, the mere fact that the relief as to declaration 
has not been granted will not, under Exp V to 
s. 11 of the C. P. C., operate to render the question 
of title res judicata in a subsequent suit. [_p. 209, cols. 1 
& 2 .] 

The eventual reversioner does not claim through 
any one who goes before him. [p. 210, col. 1.] 

A suit by the plaintiffs to recover possession of a 
lease-hold interest in which they claimed as the heirs 
of their father was dismissed on the ground of limita¬ 
tion. Subsequently they brought a suit to recover the 
property claiming, not through their father, but as 
reversionary heirs of the last full owners : 

Held, that the suit was not barred by the principle 
of res judicata inasmuch as (a; the question of title 
was not heard and finally decided in the previous 
suit and (6) the subsequent suit was n6t based upon 
the same title as the previous suit. [p. 209, col. 2.] 

Before passing a decree the Court ought to be 
satisfied whether the decree, if passed, will be capable 
of execution, [p. 210, col. 2.] 

A claim for mesne profits must be investigated in 
further proceedings after the decree and a plaintiff 
cannot be blamed for not adducing evidence as to the 
amount of mesne profits claimed by him before the 
decree has fixed the period for which the mesne profits 
would be payable, [p. 211, col. 1.] 

Appeal against a decree of the Subordi¬ 
nate Judge, First Court, Faridpur, dated 
the 13tli of August 1920, reversing that 


of the Munsif, Second Court at Goalundo, 
dated the 20th of August 1919. 

Babus Taralv (liandra Chakravarly , 
Phanindra Lai Moitra and Prof alia Cha 
dra Chakravarly, for the Appellants. 

Babus Surendra Chandra Sen and 
Hemendra. Chandra Sen, for tlie Respond¬ 
ent. 

Babu Biraj Mohon Mazumdar , for the 
Deputy Registrar. 

JUDGMENT.—This appeal arises out 
of a suit for establishment of the right of 
the plaintiffs to, and recovery of possession 
of, two taluks and five jotes as reversionary 
heirs of two ladies, Bliabani and Padma- 
mani. The defendants are the lessees under 
the widows, who are now dead. 

It appears that the plaintiffs’ father 
Prasanna executed a mortgage in respect 
of the taluks and the jotes in favour of one 
Raj Kumar, the defendants’’father, on the 
12th November I8fc0, evidently treating the 
properties as belonging to him alone. Three 
ladies of the family (including the two 
named above) however got their names 
registered, each in respect of her 4-annas 
share as heirs by right of succession to the 
last five owners respectively in 1882. In 
1883, Raj Kumar the mortgagee, obtained 
a lease from the three ladies in respect of 
12 annas share in the name of his grandson 
Basanta. In 1891, Raj Kumar brought a 
suit for foreclosure upon the mortgage, 
which resulted in a compromise. It was 
agreed that there would be a decree for 
foreclosure in respect of 1(5 annas against 
Prasanna, but that the mortgagee would 
grant a lease thereof to him, that Basanta 
would surrender the lease, which he had 
obtained from the three ladies and that 
Prasanna would be the lessee under Raj 
Kumar. A decree was made accordingly. 
The lease taken by Basanta from the ladies 
was surrendered by him notwithstanding 
objections raised by the ladies. 

In 1903, a suit was instituted by the 
plaintiff’s against the defendants (the two 
ladies being joined as parties defendants; 
for recovery of the lease-hold interest, in 
respect of which the plaintiff's had been 
dispossessed by the defendants in 1895. 
There were certain other properties includ¬ 
ed in that suit, which were not the subject- 
matter of the compromise. 

In that suit the plaintiff’s alleged that 
the widows Bhabani and Padmamani did 
not inherit the shares from the last full 
owners. The suit was decreed in part by 
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the Subordinate Judge but the decree was 
reversed by the District Judge who held 
that the dispossession had taken place in 
1833 when the lease was granted and that 
the suit, therefore, was barred by limita¬ 
tion. There was a second appeal to this 
Court and it was disposed of on the ground 
that the plaintiffs' suit was barred by limi¬ 
tation as the plaintiffs’s possession within 
12 years was not proved. 

Bhabani and Padmamani having died 
within 12 years of the suit, the plaintiffs 
instituted this suit for recovery of posses¬ 
sion of the properties on the allegations 
that those ladies held only the estate of a 
Hindu widow and that the alienation in 
favourof the defendants was fraudulent and 
not for legal necessity and, therefore, not 
binding upon the plaintiffs. 

The main defence was that the decision 
in the suit of 1003 operated as res judicata , 
and that the plaintiffs were estopped from 
making the allegation which was made in 
the plaint in the present suit and which 
was contrary to the statements made in the 
previous suit of 1003. The defendants also 
pleaded that there was legal necessity for 
the leases which were executed by the 
ladies. 

The Court of first instance held that the 
decision in the suit of 1003 did not operate 
as res judicata , nor were the plaintiffs 
estopped and that legal necessity was not 
proved. That Court accordingly held that 
the plaintiffs were entitled to'succeed in 
respect of the two taluks, hut not with 
respect to the live jotes , as the properties 
had not been sufficiently specified in the 
plaint, nor were the plaintiffs entitled to 
claim mesne profits. 

On appeal, the learned Subordinate Judge 

held that the decision in the suit of 1003 
operated as res judicata and that the plaint¬ 
iffs could not be allowed to take up incon¬ 
sistent positions and were precluded by the 
principle of estoppel. In the result, the 
suit was dismissed. 

The plaintiffs have appealed to this 
Court. 

The first question raised is whether the 
decision in the suit of 1003 operates as res 
judicata. 

It is contended by the learned Pleader for 
the aj)pellants that in the lower Appellate 
Court there was no decision on the question 
of adverse possession on behalf of the ladies 
But assuming that there was, the next con- 


v. BASANTA KUMAR LAHIRI. [89 I. C. 1925J 

tention is that having regard to the judg¬ 
ment of the High Court which proceeded 
merely upon the finding that the plaintiffs 
were not in possession within 12 years, the 
question of title based upon adverse posses¬ 
sion could not be held to have been heard 
and finally decided by the High Court. 

^ e think that this contention is correct. 

Assuming that the learned District Judge 
had found that the ladies were in adverse pos¬ 
session, that was not the ground upon which 
the High Court proceeded to dispose of the 
case. 1 he decision of the lower Appellate 
Court became sub judice , a second appeal 
having been preferred to this Court; and 
this Court as stated above, did not express 
an}’ opinion upon the question of adverse 
possession The principle is enunciated in 
several cases and we need only refer to some 
of them. 

Jn the case of Chunder Coomar Milter v. 
Sib Sundari Dassee ( 1), it was pointed out 
that “when the decision of a lower Court 
is appealed to a superior Tribunal, and that 
tribunal for any reason does not think fit to 
decide the matter, it is left an open ques- 
tion. \\ e have held so here over and over 
again; and it is not because in point of form 
the appeal in the first suit was dismissed,, 
that the decision of the Munsif can be con¬ 
sidered as confirmed.’’ 

In the case of Sheosagar Singh v. Sitaram 
Singh (2), the Judicial Committee observed 
as follows : “To support a plea of res judi¬ 
cata it is not enough that the parties are 
the same and that the same matter is in 
issue. 1 he matter must have been ‘heard 
and finally decided.’ If there had been no 
appeal in the first suit the decision of the 
Subordinate Judge would no doubt have 
given rise to the plea. But the appeal 
destroyed the finality of the decision. The 
judgment of the lower Court was supersed¬ 
ed by the judgment of the Court of Appeal. 
And the only thing finally decided by the 
Court of Appeal was that in a suit consti¬ 
tuted as the Suit of 1885 was, no decision 
ought to have been pronounced on the 
merits. See also Gungabishen Bhugut v. 
hoghoo Nath Ojha (3), Ghurphekni v. Pur- 
meshar Dagal Dubey (4), Abdullah Ashgav 


631 at P- 634; 11 C. L. K. 22; 4 Ind. Dec. 

C - 616 at pp. 626, 627; 1 C. W. N. 297; 21 I. A. 

?PG) bar * P C ’ J * 124; 12Ind - Dec - <»•»> 1079 

7 C. 381; 9 C. L. R. 34; 3 Ind. Dec. (n. 6 .) 794. 

(.4) o L. J. 653. 
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Ali Khan v. Ganesh Dass (5) and Nilvaru 
v. Niharu (6). 

It has, however, been contended by the 
learned Pleader for the respondent in the 
first place that the learned District Judge 
m the Suit of 1903 having considered the 
question of limitation along with the ques¬ 
tion whether the ladies inherited the pro¬ 
perties, the High Court must be taken to 
have accepted the finding on the question 
of possession as it was mixed up with the 
question of title. 

We do not see, however, that the High 
Court did any such thing. The judgment 
tlie High Court on the point runs as 
follows: “As regards the other 12-annas 
share, the ladies, two of whom are defend¬ 
ants, claim those shares and say as regards 
those shares that, the plaintiffs were dis¬ 
possessed in 1883 and have continued out 
of possession ever since. This has been 
found as a fact by the lower Appellate 
Court and that as regards those shares 
the suit is barred by limitation. On the 
findings of fact, this conclusion appears 
to be correct.” 

The judgment of the High Court, there¬ 
fore, was based on the fact that the plaint¬ 
iffs were not in possession within 12 years 
of the suit. The question of title cannot 
be said to have been mixed up with the 
question of possession in such a way that 
the question of limitation could not be de¬ 
cided apart from the question of title. 

In the next place, it has been contended 
that the Expl 5 of s. 11 should be taken into 
consideration. It is urged that there was 
a prayer in the plaint in the Suit of 1903 for 
a declaration that the defendants had no 
title to the properties, and that that decla¬ 
ration not haying been granted must be 
taken to have been refused, having regard 
to the express provisions of Expl. 5 of s. II, 

But we think that the declaration which 
was claimed by the plaintiffs in the prayer 
was not a declaration under s. 42 of the 
(Specific Relief Act but a declaration which 
led up to the main relief claimed in the 
suit, namely possession. In the words of 
the Judicial Committee in the case of 


Waliham v. Jogeshwar Narayan (7), that 
was “merely an argumentative step towards 
the only decree sought, viz., possession.” 
and the Court was not entitled to make a 
declaration with regard to the third prayer 
in the plaint after the failure of the sole 
cause of action, namely, the plaintiff’s dis¬ 
possession within 12 years. 

In the third place, it has been contend¬ 
ed that in the cases cited above the Ap¬ 
pellate Court expressly declined to go into 
the other questions decided by the lower 
Court. 

But in the case of Nilvaru v. Nilvaru (6), 
there was no such express reservation and 
3 T et it was held that the question was not 
finally decided. We think that upon the 
express terms of the section (s. 11 of the 
C. P. C.) it cannot be said that a matter is 
finally heard and finally decided by the 
Court of Appeal when for any reason it 
does not think fit to go into the question. 
In the present case the High Court having 
disposed of the case merely upon the ground 
of limitation must be taken not to have 
decided any other question. 

Then, it is to be observed that the plaint¬ 
iffs claim the taluki right in the present 
suit under a title different from that under 
which they claimed the lease-hold interest 
in the suit of 1903. That was a right in¬ 
herited by them from their father. The 
title upon which the plaintiffs have insti¬ 
tuted the present suit is a title not derived 
from their father but a title which they 
claim as having devolved upon them as 
reversionary heirs of the last full owners— 
Swarup and Benimadhab. That being so, 
the principle of res judicata cannot apply 
as the two suits were not litigated under the 
same title. 

The next point is whether the plaintiffs are 
estopped by reason of the statements made 
by them in the suit of 1903. 

In the previous suit the plaintiffs’ case 
was that Bhabani and Padmamani did not 
inherit, and that the plaintiffs’ grandfather 
had inherited those shares. In the present 
suit the plaintiffs’ case is that the widows 
had inherited those shares. The learned 
Subordinate Judge also refers to the state¬ 
ments of the plaintiffs’ father in the mort- 


m • Cas. 059; 45 O. 442; 22 C W N 12; 

?• 7-■P- 1W7; 22 M. L. T. 451; 3 P. L. W. 381 

j’li- 5 ? L 1 \V A r9 J ' no®S 9 ’ 19 Bora - R- 972; 34 

MIA 213Vcj U K - 1S17: (mH) M ' W - 

(6) 6 13. 110; 3 ind. Dec. (s. s.) 53 J. 


Dec. (n. s.) 531. 
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gage-bond and also in the suit for foreclo¬ 
sure on the mortgage, in which he asserted 
the right to the property to the exclusion 


, (J) 35 C. 189 at p. 193; 12 C. W. N. 227; 7 C. L. 
44; 10 Bom. L R. 9; 17 M. L. J. 226; 2 M. L. T. 509; 
Bur. L. R. 101; 35 I. A. 38 (P. C.) 
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of the widows. But, these statements cannot 
bind the plaintiffs because, as already 
stated, the plaintiffs claim the properties 
not as heirs of their father but as reversion¬ 
ary heirs of Swarup and Benimadhab. 
An eventual reversioner does not claim 
through any one who goes before him. As 
pointed out in the case of Bahadur Singh v. 
Alohar Singh (8). “The then claimants were 
only expectant heirs with a spes successions. 
The appellants claimed in their own right 
as heirs of Mohar when the succession 
opened and it would be a novel proposition 
to hold that a person so claiming is bound 
by a contract made by every person through 
whom he traces his descent”. [See also 
Rangaswami Gounden v. Nachiappa Gounden 

WJ 

too far as the plaintiffs themselves are 
concerned, there is no doubt that the present 
statements are inconsistent with what was 
stated in the suit of 1903. 

But there has been no change of position 
by reason of the statements made by the 
plaintiffs in the Suit of 1903. The leases 
upon which the defendants base their right 
were granted by the widows in 1883—about 

20 years before the Suit of 1903. They could 
not have been affected in the matter of tak¬ 
ing the leases by any statements made by 
the plaintiffs 20 years subsequently. As a 
matter of fact, the lessors had registered 
their names and had granted the leases to 
the defendants on the footing that they 
had inherited the estate from the last full 
owners. 

It is contended by the learned Pleader 
for the respondents that had the plaintiffs 
set up the right, they now set up, in the Suit 
of 1903, the defendants might have taken 
steps for preservation of evidence on the 
point. 

There is no evidence to show, however, 
that any evidence bearing on the point has, 
since 1903, been destroyed. 

We are accordingly‘of opinion that the 
plaintiffs are not precluded by the principle 
of estoppel, and that the plaintiffs would be 
entitled to the shares of the two taluks pro¬ 
vided the other questions raised in the case 
are decided in their favour. But the ques¬ 
tion of legal necessity, as also the main 

(8) 29 I. A. 1; 24 A. 94; G O. W. N. 1G9; 4 Bom. L. R. 
233; 12 M. L. J. 56; 8 Sar. P. J. 152 (P. C.). 

'9) 50 Ind. Cas. 498; 42 M. 523 at p. 536; 23 C. W N 
777; 30 M. L. J. 493; 17 A. L. J. 530; 29 (J. L. J. 539; 

21 Bom. L. R. 040; (1919) M. W. JS T 262; 26 M. L. T 
5; 10 L. W. 105; 40 I. A. 72; 1 U. P. L. R. (P. C.) 66 

TP. o.)- 
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question whether the plaintiff's inherited 
tlie property as reversionary heirs of Swarup 
and Beniiiiadhab, or whether the widows 
Bhabani and Padmamani held the pioper- 
ties by right of adverse possession and any 
other question that might be necessary to be 
decided in the case, have not been gone 
into by the lower Appellate Court, as its 
decision proceeded only upon the questions 
of res judicata and estoppel. 

The case must, therefore, go back to the 
lower Appellate Court for a decision upon 
the other points raised in the case. 

Then the next question is v'hether the 
plaintiffs are entitled to get a decree for the 
live jotes. 

Upon that point, both the Courts below 
have come to the conclusion that they are 
not so entitled because the properties have 
not been sufficiently specified in the plaint. 

The learned Pleader for the appellants 
has contended that as the prayer was not 
for actual possession, the description 
given in the plaint was sufficient as it 
would be necessary only to notify to the 
tenants that the rent was to be paid to the 
plaintiffs. 

But the land with respect to which the 
rent is to be paid must be specified in the 
decree, and the question whether the lands 
have been sufficiently specified, is a ques¬ 
tion which we cannot go into in second 
appeal. The Court of first instance says : 

“ There is no doubt of the fact that the 
description as given in the schedule is not 
sufficient for identification of the holding.” 
Then after stating certain reasons, the 
learned Munsif says: “ There is no other 
description of the jotes except by schedule 
to the plaint. Defendants have, therefore, 
raised a valid plea when they say that the 
suit will fail for want of proper description. 
The learned Pleader for the plaintiff aigues 
that defendant had no difficulty in identi¬ 
fying the lands as the very same descrip¬ 
tion appears in defendant’s documents of 
title. This argument has no force as before 
passing the decree the Court ought to be 
satisfied whether the decree, if passed, 
will be capable of execution. I could not, 
therefore, agree with the learned Pleader 
for the plaintiff in leaving the matter open 
for the Bxecution Department.” The claim 
with regard to the five jotes accordingly 
was disallowed by the Court of first instance 
on the ground of indefiniteness. The 
learned Subordinate Judge also finds that 
the description as given in the schedule 
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is not sufficient for the identification of 
the lands. As already stated, 1 he question 
•whether they are or are not sufficient for 
identification is one for the Court dealing 
with facts to decide and we cannot go 
into the question. The claim with regard 
to the five jotes , therefore, must be dis¬ 
missed. 

The last question is whether the plaintiffs 
are entitled to mesne profits with regard to 
the shares of the two taluks. 

It appears that a claim was made in the 
plaint for mesne profits and the claim was 
valued at Rs. 100, but it was disallowed 
bv the Court of first instance on the ground 
that no evidence had been adduced be¬ 
fore it and no application had been made 
for the hearing of the matter in further 
proceedings. 

We do not see, however, why the claim 
should not be gone into after the decree. 
That is what is usually done. Formerly the 
claim for mesne profits used to be investigat¬ 
ed in the Execution Department and now 
in further proceedings after the decree. The 
plaintiffs could not be blamed for not adduc¬ 
ing evidence as to the amount of mesne 
profits before the decree had fixed the period 
for which the mesne profits would be 
payable. In these circumstances, if the 
plaintiffs get a decree in respect of the 
talulcs , the Court should decide whether the 
plaintiffs are entitled to any mesne profits, 
and if so, for what period, the actual amount 
of the mesne profits being left to be deter¬ 
mined in further proceedings. 

The result is that the claim with regard 
to the five jotes is dismissed with half costs 
in all Courts. 

With regard to the claim for the two 
talulcs , the case is remanded to the lower Ap¬ 
pellate Court to be dealt with in accordance 
with the observations made above. Costs 
(one-half) to abide the result. 

z K Case remanded. 


BOMBAY HIGH COURT. 

First Civil Appeal No 171 of 1923. 

March 10, 1925. 

Present:— Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
LAXMAN WAMAN GAD RE— Plaintiff 

—Appellant 
tersus 

SARASWATI GANESH GADRE— 
and others—Defendants—Respondents. 

Coits —Dsfenianls claiming in separate interests 


—Separate costs — Taxation—Order directing how 
costs arc tube taxed — Appeal, whether lies. 

However targe the number of the defendants rnav 
be who are claiming in separate interests they are 
entitled to appear and defend tlie suit and’ each 
defendant’s Ptaader would be entitled, under the 
Bombay Pleaders Act, to charge a fee based on the 
suit valuation for tlie purpose of Pleader's fees. In 
such a ease where the defendants are successful 
and their costs are ordered to be paid by the 
losing party each defendant is entitled to costs taxed 
on the basis of the suit valuation and not on the 
basis of wliat each defendant’s interest might be in 
the suit itself. . 

Quaere: —Whether an appeal lies under any of the 
provisions of the C. P. C. against an order of a 
Judge directing how costs are to lie taxed. 

First appeal from the decision of the First 
Class Subordinate Judgeat Nasik, in Appli¬ 
cation No. 62 of 1922, in Original Suit 
No. 4IS of 1920. 

Mr. J. R. Gharpure , for the Appellant. 

Mr. P. G.Rabat, for the Respondents. 

JUDGMENT.—In this case the plaint¬ 
iff's suit was dismissed, and he was ordered 
to pay the defendants’ costs. When the 
decree was drawn up the plaintiff contended 
that the costs payable by the plaintiff 
were not in accordance with the judgment. 
Defendants Nos. land 2 were allowed their 
costS'On the valuation of the plaintiff’s suR. 
Defendant No. 3 was also allowed his costs 
on the same value. The plaintiff then 
applied to the Judge to alter the method 
of taxation as appearing in the decree. The 
Judge declined to alter the taxation. The 
plaintiff has appealed, it would appear, not 
against the decree, which embodied the 
directions given in tile judgment, but 
ag linst the taxation of the costs. We doubt 
very much whether an appeal lies under 
any of the provisions of the Code against 
an order of the J udge' directing how costs 
are to be'taxed. However- that may be. it 
is quite’ clear that the defendants were 
entitled to their costs taxed on the basis 
of the valuation of the plaintiff’s suit. How¬ 
ever many the defendants may. be claiming 
in separate interests, they a-re-entitled" to 
appear and defend the suiV--‘and each 
defendant's Pleader would be entitled under 
the Bombay Pleaders Act to* charge^a fee 
based oji the suit valuation for the purposes 
of Pleader’s'fees. So that as the defendants 
were successful and their costs were ordered 
to be paid by the losing party, each defend¬ 
ant was entitled to costs taxed on the basis 
of the suit valuation and not on the basis of 
what each defendant’s interest might be in 
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the suit itself. The appeal must be dismis¬ 
sed with costs. 

z - k. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1504 of 1922. 

January 21, 1924. 

Present: —Mr. Justice Moti Sagar. 

HIRA SINGH and others—Plaintiffs 

Appellants 

versus 

ARJAN SINGH, minor, through 
KARTAR SINGH, his brother, 

AND OTHERS —DEFENDANTS, KISHAN 

SINGH AND others—Plaintifes — 

Respondents. 

Transfer of Properly Act (IV of 1882), s. 6 — Ex¬ 
pectancy-Custom—Agreement by collateral not to 
contest gift by childless proprietor—Registration Act 
(XVI of 1008), s. 17 (1) (b). 

An agreement by a collateral not to contest a gift of 
ancestral property by a childless proprietor is neither 
a transfer of an expectancy nor an assignment or ex¬ 
tinguishment of any right, title or interest to or in 
immoveable property. Therefore, such an agreement 
is neither illegal, under s. 6, Transfer of Property Act, 
nor does it require registration under s. 17 (1) (b) of 
the Registration Act. [p. 212, col. 2; p. 213, col. 1.] 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 4th 
March 1922. 

Lala Fakir Chand , for the Appellants. 

Lala Balwant Rai t for the Respondents. 

JUDGMENT. —On the 1st of March 
1916 one Ram Ditta, a. Jat of Mauza Chima 
in the Ludhiana Tehsil, executed a deed of 
gift in respect of 12 bighas 12 biswas and 1 
biswansi of land and one-half share of two 
houses in that village in favour of one Arjan 
Singh, the daughter's son of one Basawa 
Singh, his first cousin. This gift was as¬ 
sented to by some of the reversioners of 
Ram Ditta who are now represented by the 
present appellants and in token of their 
assent they executed a document on the 
13th of June 1916 by which they admitted 
that they had no rights in the property 
gifted and undertook not to raise any ob¬ 
jections in respect thereof at any future 
time. Ram Ditta having died the present 
suit was brought on the 6th of February 
1920 by his reversioners in whom were in¬ 
cluded also the reversioners who were the 
signatories of the document of the 13th of 

June 1916 on the allegation that Ram Ditta 
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was a childless proprietor and was not 
authorised to make a gift according to the 
Customary Law of the Province by which he 
was admittedly governed. The defendants 
denied the ancestral character of the land 
and pleaded that the gift was valid by 
custom. It was further contended that some 
of the plaintiffs had assented to the gift and 
that they, at any rate, were not entitled to 
maintain this suit. 

Both the Courts below have held that the 
property was ancestral and that the gift 
was invalid by custom. With regard to the 
reversioners who were parties to the agree¬ 
ment dated the 13th of June 1916, it was 
found that they had assented to the gift 
and that the suit, so far as it related to their 
shares in the property concerned, should be 
dismissed. 

The plaintiffs, whose suit has been dis¬ 
missed, have now come up in second appeal 
to this Court and two contentions have been 
raised on their behalf by their learned Vakil 
Mr. Fakir Chand. His first contention is 
that the document, dated 13th June 1916, 
which according to the defendants bars the 
plaintiffs’ suit, is inadmissible in evidence 
for want of registration, and s. 17 (1) (6) of 
the Indian Registration Act is relied on in 
support of this contention. In my opinion 
there is no force in this contention. Ac¬ 
cording to s. 17 (1) (6) all non-testamentary 
instruments which purport or operate to 
create, declare, assign, limit or extinguish 
whether in present or in future, any right, 
title or interest, whether vested or contin¬ 
gent, of the value of Rs. 100 or upwards to 
or in immoveable property are compulsorily 
registrable. The question for decision is 
whether the document in question purports 
to declare or extinguish any rights in pre¬ 
sent or in future in immoveable property of 
the value of Rs. 100. Now looking to the 
terms of the document it appears to me that 
it was clearly outside and beyond the scope 
of this section. All that the executants of 
the document had at the time the document 
was executed was a spes successionis as re¬ 
versioners. In the document they neither 
purport to convey anything nor to declare 
or extinguish any vested or contingent 
rights in any property. They merely give 
their consent to the gift which had been 
made by Ram Ditta and undertaken not to 
raise any objection in respect thereof at 
any future time. The relevant portion of 
the document is to the following effect:— 

Jo ke arazi Musammi Ram Ditta urf 


HIRA SINGH V. ARJAN SIN6H. 
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Ram Singh, pisi' Khazan Singh, Quart i Jat, 
sakna Chirna, Tahsil Ludhiana, ne banam 
Arjan Singh, apnt dhote ko liiba kardi hai, 
is arazi mazkura bala par mazharana ka kisi 
kisim ka wasta nahin raha. Ainda ko 
babat arazi kisi kism ka tanaza nah 
karenge. 

These words, in my opinion, which only 
embody an undertaking by the executants 
of the document not to contest the gift at 
any future time, clearly do not amount to 
an extinguishment of any rights in the 
property and I must, therefore, hold that 
the learned District Judge was right in 
holding that the document did not require 
registration. 

Next, it was argued that the agreement 
was illegal on the ground that it dealt 
with an expectancy. Section 6 of the 
Transfer of Property Act and a recent 
ruling of their Lordships of the Privy 
Council reported as Ananda Mohan Roy 
v. Gour Mohan Mullick (1) were relied 
on in support of this contention. Here 
again the words of the document are 
very clear and cannot by any stretch 
of language be held to mean that any 
rights in expectancy were being trans¬ 
ferred. As already observed, there was no 
renunciation of any rights and all that was 
undertaken was that the executants of the 
document would not object to the gift which 
Ram Ditta had executed in favour of Arjan 
Singh. The statement in the document 
that that executants had no rights in the 
property gifted was surely not intended 
to mean that the reversionary rights which 
they undoubtedly possessed in that pro¬ 
perly were being conveyed or transferred in 
favour of any other person. Section 6 of the 
Transfer of Property Act, which prohibits 
the transfer of expectancy rights, is wholly 
irrelevant and cannot possibly apply to the 
facts of the present case. The Privy Council 
ruling relied on related to a case where an 
expectant heir actually sold certain im¬ 
moveable property to which he expected to 
succeed upon the death of a certain widow 
and agreed to transfer it to the vendee upon 
possession accruing to him. It was held 
that the contract was void under s. 6 of the 
Transfer of Property Act which forbids the 
transfer of expectancies. It is obvious that 

m 74 Ind. Cag. 499; 50 C. 929; 21 A. L. J. 718; 4 P. 
L. T. 609; (1923) A. 1. K. (P. C.) 189; (1923) M. W. N. 
803; 45 M. L. J. 017; 25 Bom. L. R. 1269; 33 M. L. T. 
265; 50 1. A. 239; 28 C. W. N. 713; 40 C. L. J. 10 
(P. C.). 


in the present case no expectancy rights 
have been transferred and the ruling relied 
upon cannot, therefore, apply. 

In my opinion the decision of the lower 
Court is correct and there is no force in this 
appeal. The result is that the appeal fails 
and is dismissed with costs throughout. 

8. D. Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jorisdiction Appeal 
' No. 18 of 1920. 

April 9, 1925. 

Present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Crump. 

RANCHHORDAS MATHRADAS and 

others—Defendants—Appellants 

vcvsus 

VALLABHDAS KANJI and others— 
Plaintiffs—Respondents. 

Practice—Appeal to Privy Council, non-prosecution 
of—Costs of application for leave to appeal , order as 
to. 

Defendants obtained leave to appeal to the Privy 
Council against a decree of the High Court. Leave 
was granted and costs of the application were made 
costs in the appeal. Defendants took no further 
steps to prosecute the appeal before the Privy Council 
and the appeal was consequently dismissed under the 
Privy Council rules without further orders. On the 
fact of the dismissal being communicated to the 
High Court; 

Held, that the plaintiffs-respondents were entitled 
to the costs incurred by them in the High Court on 
the petition filed by the defendants to obtain a 
certificate for leave to appeal to the Privy Council. 

Mr. Lalji, for the Appellants. 

Mr. Munshi , for the Respondents. 

JUDGMENT. —In this case leave to 
appeal to the Privy Council was obtained 
by the defendants. Thereafter they took 
no steps to prosecute the appeal, and on 
October 18, 1923, the Registrar of the Privy 
Council addressed a letter to this Court as 
follows:— 

“I have the honour to inform you that the 
appellants have taken no step in prosecu¬ 
tion of the above appeal although four 
months have now elapsed since the date of 
the arrival of the record in England, and 
that by virtue of r. 34 of the Judicial Com¬ 
mittee Rules 1908, the said appeal stands 
dismissed for non-prosecution as from 
to-day without further order. 

“1 have accordingly to request you to be 
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good enough to bring this communication 
before the Judgesof your Court, in order 
that the necessary steps may be taken to 
terminate the proceedings”. 

Nothing further has been done. There¬ 
fore, it would he necessary for this Court 
to give directions in accordance with the 
"Registrar’s letter with regard to the costs 
of the application for leave to appeal to the 
Privy Council. Those costs had been made 
costs in the appeal. As the appeal was 
dismissed for non-prosecution without 
further order of the Privy Council, no order 
was made with regard to those costs. It 
makes no cli(Terence that the petitioners 
applied to the Privy Council for restoration 
of the appeal. That petition failed, and 
the petitioners were directed to pay tne 
taxed costs in England of the respondents 
opposing the petii ion. We are, therefore, 
restored to the original position at the time 
the Registrar’s letter of October 18, 1018, 
reached this Court. We think that as the 
appellants took no further steps to prosecute 
tiie appeal, the respondents were entitled 
to the costs incurred by them in this Court 
on the petition filed by the appellants to 
obtain a certificate for leave to appeal to the 
Privy Council. That order would include 
the costs of the present application. The 
respondents are not entitled to the costs of 
the appearance before Mr. Justice Tarapore- 
wala. -• 

z. K; - Order accordingly.' 


ALLAHABAD HIGH COURT. 

8ecuND Civil Appeal No. 571 of 1924:. 

May 8, 1925. 

. Present: —Mr. Justice Sulaiman and 

Mr. Justice Boys. 

TU LA RAM— J u d g m en t- D ebtor— 

Appellant • 
versus . 

BHUP SINGH —Decree-Holder— 

Ke:«pondent 

Civil Procedure Code (Act V of 1908),.0. XXXIV, 
r. 5 — Limitation Act (IX of 1908), Sch. I, Art. 181 — 
Murt<jaye-decrec- Appeal—Application for final decree 
— Limitation, commencement of. 

A mortgage-decree was passed in a suit to which 
the mortgagor ami his sons were impleaded as defend¬ 
ants. Tne sous contested the suit on the ground that 
there was no legal necessity for borrowing the amount 
of the mortgage and contended that no portion of the 
joint family property was liable to be sold in execu¬ 
tion of the mortgage decree. The sons preferred an 
appeal against the mortgage-decree but did not im- 
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plead their father as a party to the appeal. The 
appeal was dismissed: 

Held, that limitation for an application by the 
decree-holder for a final decree began to run not from 
th° date of the decree of the Trial Court but from the 
date of the dismissal of the appeal inasmuch as the 
whole case was re-opened in appeal, and if the Af pel- 
late Court had allowed the appeal it would have had 
to dismiss the entire suit not only as against the fons 
but as against the father so far as the joint family pro¬ 
perty was concerned, [p. 215, col. 1.] 

Second appeal from a decree of the Dis¬ 
trict Judge, Aligarh, dated the 8th" of 
January 1924. 

Dr. N. C. Vaish , for the Appellant. 

JUDGMENT.—This is a judgment- 
ment-debtor’s appeal arising out of an ap¬ 
plication for a decree absolute in which the 
main plea is that the application is barred 
by time. It is surprising to find that both 
the Courts below call the proceeding an 
execution of the decree which of course it 
is not. It appears that the plaintiff institut¬ 
ed a suit for sale on the basis of a mortgage- 
deed executed by Tula Ram, the appellant, 
himself impleading his sons, Jugal Kishore 
and Ratan Lai. A preliminary decree for 
sale was passed on the lfith of April 1918 
against all the three defendants and the 
time fixed for payment was the 17lh of 
October 1913. The sons had contested the 
suit on the ground that there was no legal 
necessity for borrowing the amount. They 
had preferred an appeal to the District 
Judge in July 1918 which was dismissed 
on the 2nd of November 1918 and a second 
appeal to the High Court by them was also 
dismissed on the 31st of March 1921. It is 
to be noted that neither in their appeal 
before the District J udge nor in their appeal 
to the High Court did the sons implead 
their father Tula Ram but they opened up 
the whole decree and urged that no portion 
of the joint family property was at all liable 
to be sold. 

The decree-holder claims that he is entitl¬ 
ed to calculate the time for making the ap¬ 
plication for the final decree from the date 
of the Appellate Court’s decree. If time is 
to be counted from that date the application 
is within time. If not then it was present¬ 
ed more than three years after the prelimi¬ 
nary decree by the First Court was prepared. 
The Court below has held that in this case 
the application is not haried by time and 
has relied on the Full B^nch case of Gaja- 
dhav Singh v. Kinhan Jivan Lai (l). 

The present case is different from cases 
where a number of defendants who hold 

(1) 42 Ind. Cas. 93; 39 A. 641; 15 A. L. J. 734. 
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portions of property independently 
and who were parties to the original 
suit are not male parties in appeal In the 
present case the appeal had been preferred 
bv the sons on behalf of and in the interest 
of the whole family. The point raised 
was that the entire family property was to 
be exempted from the decree. The success 
of the appeal would have enured for the 
benefit of the whole family including Tula 
Ram, the executant. It must, therefore, be 
assumed that the appeal was preferred on 
behalf of the whole family, but, of course, 
in the name of the sons only who were not 
disqualified from challenging the validity 
of the loan advanced. The whole case was 
re-opened and the Appellate Court if it had 
allowed the appeal would have had to dis¬ 
miss the entire suit not only as against the 
sons but even as against Tula Ram. Under 
these circumstances the view taken by the 
learned Subordinate Judge that it was the 
decree passed in appeal in which the First 
Court’s decree merged and from which date 
time would be counted seems to be correct. 
We accordingly dismiss the appeal but 
without any order as to costs as no one 
appears for the respondent. 

z. k. Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal 

No. 36 of 1925. 

April 6, 1925. 

Present: —Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 
DEVKARAN BHOLARAM and others — 
Defendants—Appellants 

versus 

SANGIDAS J ESI R AM and others— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1018), 0. XT, r. 21 — 
Afilivit of documents, order directing —Xon-com¬ 
pliance with order—Order directinq defence to he 
struck out, when to be made—Death of parti/ against 
whom order for affidavit of documents was made, 
effect of— Legal representatives, whether bound by 
order. 

Under r. 21 of O. XI of the C. P. C. a defendant is 
liable to have his defence struck out only when an 
order of the Court his not been obeyed and even then 
the Court should direct that the defendant be called 
upon to show causeway his defen eo should not be 
struck out. That penalty will only be imposed when 


it can be shown that non-compliance with the order of 
the Court is due to wilful default, [p. 21G, col. 2.J 

Where an order for affidavit of documents is made 
against a party who dies before the order is 
complied with, the order does not ipso facto bind the 
leg'll representatives of that party who are substituted 
in his place on the record, and if it is desired that such 
legal representatives should lilo an affidavit of docu¬ 
ments a fresh order to that effect must lie obtained 
against them. [ ibid."\ 

Sir Chimmanlal Setalvad , for the Appel¬ 
lants. 

Mr. B. J. Desai and Sir Thomas Strong¬ 
man, for the Respondents. 

JUDGMENT. 

Macleod, C. J. —This is an appeal 
against the order of Mr. Justice Tarapore- 
wala striking out the defence of defendants 
Nos. 2 and 2-A in an interpleader suit filed 
by Crystal & Co. in January 1923. The 
original dispute with regard to the money 
paid into Court by the plaintiffs was bet¬ 
ween the second defendant Devkaran Bhola- 
ram and the third defendants Messrs. 
Tnllockchand and Shapurji a firm. The 
fourth defendant was afterwards added by 
the order of February 14, 1923. No order was 
made discharging plaintiffs and giving 
directions with regard to the procedure to 
be adopted for determining the questions 
in issue between the defendants. There 
seems to have been considerable delay in 
filing the written statements, and thereafter 
an order for affidavit of documents was 
obtained by the Attorneys for the first, 
third and fourth defendants against, the 
original second defendant on March 7, 1924. 
The original second defendant died on 
June 18, 1924, without having filed his 
affidavit of documents, and the present 
defendants Nos. 2 and 2-A were brought on 
the record in his place on September 4, 
1924. The proper course for the third and 
fourth defendants’ Attorneys then to pursue 
was to get an order against the newly 
substituted defendants for an affidavit of 
documents, and their failure to do that 
has vitiated the subsequent proceedings. 
Instead of getting that order they wrote 
calling upon these defendants to file their 
affidavit of documents. The Attorneys of 
these defendants on December 16, 1924, 
promised to furnish a copy of their clients’ 
affidavit in the course of a week. But as 
the affidavit was not forthcoming, thereafter 
Messrs. Bhaishankar Kanga and Girdhar- 
lal naturally became impatient, so they took 
out, a chamber summons applying for an 
order that defendants Nos 2 and 2-A shou'd 
file their affidavit of documents and that i^ 
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default of their doing so their defence 
should he struck out and the suit set down 
for an ex parte decree. In his affidavit in 
support of the summons (para. 9) the fourth 
defendant says:— 

“ The fourth defendant’s Attorneys re¬ 
peatedly called upon the defendants Nos. 2 
and 2-A to file their affidavit of documents 
and to furnish a copy thereof, hut they 
have failed to file the same up to now. 
Under the aforesaid circumstances, I pray 
that the appearance filed on behalf of de¬ 
fendants Nos. 2 and 2-A and their defence 
may he struck off and they he placed in the 
same position as if they had not appeared 
and defended this suit.” 

If defendants Nos. 2 and 2-A had alreadj' 
disobeyed an order of the Court, then that 
was the right procedure to follow. But 
as defendants Nos. 2 and 2-A had merely 
failed to fulfil the promise made in corres¬ 
pondence, and there was no order of the 
Court which they had disobeyed, that pro¬ 
cedure was wrong. When the summons 
came before the Judge he made an order 
that defendants Nos. 2 and 2-A should file 
their affidavit of documents within three 
weeks from the date of the order, and that 
in default of their doing so their appearance 
and the defence, if any, should he struck off 
from the suit. Presumably that order was 
made under O. XI, r. 21, C. P. C. That rule 
says : 

“Where any party fails to comply with 
any order to answer interrogatories, or for 
discovery or inspection of documents, 
he shall, if a plaintiff, be liable to have 
his suit dismissed for want of prosecution, 
and, if a defendant, to have his defence, if 
any, struck out, and to be placed in the same 
position as if he had not defended, and the 
party interrogating or seeking discovery 
or inspection may apply to the Court for an 
order to that effect, and an order may be 
made accordingly.” 

On March 9, the Attorneys of defendants 
Nos. 2 and 2-A had sent an unaffirmed copy 
of their affidavit to the other side explain¬ 
ing that their mehta was still absent up- 
country. On March 10, the case being on 
the board for an ex parte decree was 
adjourned until the 17th, defendants 
Nos. 2 and 2-A being told to put 
m an affidavit explaining the delay. As the 
mehta did not arrive the affidavit* of docu¬ 
ments was thereafter affirmed by these 
defendants. A defendant is liable 'to have 
his defence struck out only when an order 
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of the Court has not been obeyed, and even 
then the Court should direct that the de¬ 
fendant be called upon to show cause why 
his defence should not be struck out. That 
penalty will only be imposed, as has been 
pointed out in numerous cases, if it can be 
shown that the non-compliance with the 
order of the Court is due to wilful default. 
So that the summons and the order made 
thereon being inherently defective, it must 
necessarily follow that the case should 
never have been set down for an ex parte 
decree, and the order made on March 18, 
1924, cannot be supported. Even on the 
merits it is difficult to see how the order 
was justified. It is quite true that defend¬ 
ants Nos. 2 and 2-A have been guilty of 
delay, but the excuse they gave was that 
their father having died they "were not 
acquainted with the subject-matter of the 
suit and their mehta was up-country. So 
that it seems to me that there was certainly 
some excuse for the delay. Although the 
affidavit eventually filed could have been 
tiled very much earlier, even assuming that 
they had disobeyed an order of the Court, 
we cannot agree with the learned Judge 
that this was one of the grossest cases of 
disobedience of the order of the Court, 
so that these defendants should suffer 
the extreme penalty of having their de¬ 
fence struck out. We think then that, the 
appeal must be allowed and the order 
stnking out the defence must be set aside. 

1 he decree must also be set aside and the 
hearing of the suit proceeded with. 

Defendants Nos. 2 and 2A to paj^ the costs 

of the day on March 18 of defendants Nos. 3 
and 4. 

Defendants Nos. 2 and 2-A to get their 
costs of the appeal. 

Coyaj^e, J. —I am of the same opinion. 

z - K * Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Judicial Case No. 4 

of 1925. 

March 2,1925. 

Present :—Mr. Baker, J. C. 
BALWANTRAO and others— 
Defendants—Applicants 

versus 

hARID SAHEB —Plaintiff—Non- 
_ , Applicant. 

Civil Procedure Code (Act V of 1908\ s. 115- Revision 
Uround not m existence on date of decree . 
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No revision of a decree can be granted on any 

i which was not in existence on the date 
of the decree. 

. Application for review of this Court’s 
judgment, dated the 8th September 1924, in 
Miscellaneous Appeal No. 21 of 1924. 

Messrs. 5. B. Gokhale , R.N. Padhye and 
M. B. Kinkhede, R. B., for the Applicants. 

Mr. V. R . Pandit , R. B., for the Non-Appli¬ 
cant. 

ORDER. —This is an application for 
review of the judgment of this Court in 
Miscellaneous Appeal No. 21 of 1924, dated 
8th September 24*. The facts will be found 
in the judgment and the principal 
ground urged for a review is that the 
decree in the suit on defendants’ mort¬ 
gage (Suit No. 85 of 1920) has been amend¬ 
ed, so that the remarks in the last para- 
graph of the judgment are incorrect. 

The judgment in question was delivered 

on the 8th September and the amendment 

in the decree was made on the 1st December 
1924. 


. revision can be granted on this ground 
m view of the Privy Council decision in 
Kotaghiri Venkata Subbamma Rao v. 
Vellanki Venkatavama Rao (1) that a ground 
for revision must be in existence on the 
date of the decree. 

Even if a revision could be granted on 
this ground, all that was said in the last 
paragraph of the judgment was as the 
appeal was only concerned with the sir 
land and as the decree does not give the 
defendants any rights in the sir land, 
s. 52 of the Transfer of Property Act had 
no application. 

The decree as it then stood described the 
mortgaged property as half share of Mouza 
oaigaon Thak No. 574, excepting sir fields 
I he amendment consisted in striking out 
the word fields. 


Even after the amendment the sir fieldi 
are not included in the decree, so the 
judgment of this Court is correct. 

I do not propose to discuss other points 
not mentioned in the judgment. The suil 
was remanded for trial on the merits 
after taking fresh pleadings and unti' 
those pleadings are taken it is obvioush 
not possible to say whether they woulc 

raise p°i n t s covered by the judgment o: 
this Court or not. 

The application is dismissed with costs 
n) 9 d\r i evrx Application dismissed. 

T 221 27 t L & 197 > 4 O.W.N. 725; 10 M. L 

JBom • L. R. 771; 7 Sar. P. C. J.,671 (P. C.) 

Oas. — [Ed.] ’ — --— 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 01 of 1924, 

March 3, 1925. 

Present:— -Sir Norman Macleod, Kt., 

Cheif Justice, and Mr. Justice Coyajee. 

KR1SHNARAO PANDURANG BARVE 
—Plaintiff—Appellant 

versus 

BALVANT KESHAV PATIL— 
Defendant—Respondent. 

Execution of decree—Instalment decree — Default of 
payment—Poiver of Court to relieve judgment-debtor 
from consequences of default. 

An Executing Court cannot modify or vary the 
terms of a decree but it has power to relieve a* partv 
from the consequences of hie not paying money within 
the exact time mentioned in the decree. It is entitled 
to weigh the equities and decide whether the judg¬ 
ment-debtor should or should not be relieved from the 
consequences of his failure to pay the money within 
the time limited by the decree, [p. 218, col. 2.] ■ 

Second appeal from the decision of the 
District Judge, Thana, in Appeal No. 239 
of 1922, confirming a decree of the Sub¬ 
ordinate Judge at Dahanu, in Darkhast 
No. 242 of 1922. 

Mr. G. N. Thakor (with him Mr. S. Y 
Abhyankar), for the Appellant. 

Mr P. B. Shingne, for the Respondent. 

JUDGMENT. —The plaintiff in 
this case obtained a decree in his favour 
in Suit No. 28 of 1916. The following 

amended decree was passed by the Appellate 
Court:— 

“ The decree of the lower Court is 
altered and it is ordered as follows:— 
The defendant should pay to the plaint¬ 
iff the sum of Rs. 4,384-2-2 together with 
interest thereon by equal four annual 
instalments. The first instalment should 
be paid on the date the 5th of the 
month of June in the year 1919. Interest 
on each instalment should be paid at 
the rate of four per cent, from May 9, 
1918, till payment of the whole amount. 
If he fails to pay the instalment, interest 
at the rate of six per cent, will continue 
to run from the dates on which the 
instalments will not be paid. The defend¬ 
ant should henceforth pay the Government 
assessment until delivery of possession to 
the plaintiff if occasion for such delivery to 
the plaintiff arises. If the plaintiff has paid 
the amount of Government assessment after 
May 8, 1918, the same should be recovered 
by the plaintiff from the defendant together 
with interest thereon at six per cent, from 
the date of the payment of the Government 
assessment. If the plaintiff henceforth * 

paid the Government assessment,;,he should 
recover the same with interest thereon te 
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be calculated at the rate of six per cent, 
from the date of the payment of the Gov¬ 
ernment assessment within one year. After 
all the instalments have been paid and 
after all the above mentioned amounts 
have been paid, the plaintiff should pass 
a s de-deed to the defendant if the latter 
req tests the former to d t so. lie should 
execute the sale-deed after the defendant 
brings to him the stamped paper required 
for the sale deed of Rs. 3,180. If the 
defendant fails to pay the abovementioned 
amounts within the period in which the 
last instalment is to be paid, the plaintiff 
is at liberty to claim back the possession 
of the propertj’ mentioned in the pliint. 
And the same is on the following condi¬ 
tion:—The plaintiff is at liberty to claim 
the same if he pays before taking back the 
possession the amount which the defend¬ 
ant may have paid bv way of principal 
out of Rs. 3,180.” 

The defendant paid Rs. 1,350 on March 
11, 1921. and Rs. 1,001-4-2 on December 19, 
1921. He made no further payment until 
after the presentation of the present dar- 
khast . which the plaintiff took out on 
September 8, 1922, and with it he paid into 
Court Rs. 424-4-0 for payment to the defend¬ 
ant. He stated that since the defendant 
did not pav all the instalments within the 
date fixed for the last, (fourth) instalments 
(June 1922) as directed by the decree, he 
was entitled to demand back possession of 
the suit property from the defendant on 
his recouping the defendant the amount 
paid bv the defendant out of the princi¬ 
pal sum of Rs. 3,180 in accordance with 
the terms of the decree. 

The defendant thereafter deposited 
Rs.3,158 into Court for payment to the plaint¬ 
iff, and said that as that amount covered 
more than the amount, due to the plaintiff 
under the decree the plaintiff might be paid 
the proper balances due to him under the 
decree out of the same, and his prayer 
for execution of the decree by recovery 
of possession of the property from the de¬ 
fendant, should not be granted. The 
plaintiff's Pleader admitted r.hat. calculated 
at six per cent, per annum interest the 
amount now due to the plaintiff was 
Rs. 3.141-5-0, but he contended that since the 
defendant failed to pav off the instalments 
before the end of June 1922, the plaintiff 
was not bound to receive the said balance 
from the defendant, but was entitled to 
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demand delivery of possession of the pro¬ 
perly under the terms of the decree. 

The Trial Judge held that the decree left 
full discretion to the Court whether to 
grant or not to grant, on considerations of 
equity, the plaintiffs demand to recover 
possession of the property In these circum¬ 
stances he thought it would be inequitable 
to grant the plaintiff’s prayer to recover 
possession of the property. The plaint¬ 
iff lost nothing if he received his full 
principal amount and interest thereon at 
six per cent, from the defendant as directed 
in the decree, lie, therefore, directed that 
out of the amount of Rs. 3,158 deposited 
by the defendant into Court Rs. 3,141-5-0 
be paid to the plaintiff as full satisfaction 
of the balance due to him under the present 
decree. The plaintiff should also recover 
his costs of this darkhast from the defend¬ 
ant, the amount of Rs. 424-4-6, which had 
been dep osited by the plain riff into Court 
for payment to the defendant to be paid 
back to the plaintiff. 

In appeal the acting District Judge 
agreed with the Trial Court that as a Court 
of Equity relief could be granted to the 
defendant against the consequences of his 
default, especiallv as he had since paid 
into Court, the full balance that had be¬ 
come due to the plaintiff under the terms 
of the decree. 

In appeal to this Court it has been 
argued that this Court has no power to 
relieve a party to a decree against the 
consequences of his default in not observ¬ 
ing the obligations imposed upon him by 
the decree. It is suggested that by reliev¬ 
ing against default, the Court executing 
the decree would be modifying or varying 
its terms. Now it cannot be disputed that 
an Executing Court cannot modify or vary 
the terms of a decree. But it is going 
very much further to say that it has no 
power to relieve a party from the conse¬ 
quences of his not paying money within 
the exact time mentioned in the decree. 
To take one instance, a decree for redemp¬ 
tion. Such a decree will state the amount 
payable by the mortgagor in order to re¬ 
deem, and will give him a certain time 
within which to pay the amount. The 
decree will provide that in default of pay¬ 
ment of the money within that time, the 
mortgagee will be at liberty to apply for 
a final decree for foreclosure or sale. It 
cannot be contended for a moment that it 
the period fixed by the decree has passed, 
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and the amount is not paid by the mort¬ 
gagor, the Court, if the money is paid into 
Court after the period, cannot relieve him 
from the consequences of the default, and 
must grant the mortgagee a final decree 
for foreclosure or sale. So in this case 
the defendant undoubtedly was in default, 
and the plaintiff was entitled to come to 
Court and ask the Court to give him pos¬ 
session of the property. The Court then 
was entitled to weigh the equities and 
consider whether the defendant, as he had 
deposited everything that was due by him 
in Court, should be left in possession of 
the property, or whether the plaintiff 
should be entitled to refuse the offer of 
payment, and should be granted posses- 
soin of the property itself. If the 
case had been argued on the footing 
that the equities were in favour of the 
plaintiff, we should have considered that 
the possibilities of the plaintiff’s success 
would have been more favourable. But 
the plaintiff has gone too far in con¬ 
tending that the Court has no power what¬ 
ever to consider the equities. We cannot 
agree with that. Both the lower Courts 
have considered the question whether the 
defendant is entitled to the indulgence he 
asked for. One consideration which evi¬ 
dently weighed with them was the fact 
that the property belonged originally to 
the defendant, and that the object of the 
decree was to enable him, if possible, to 
recover property which had passed away 
from him. 

The next question would be whether the 
plaintiff was losing what he would other¬ 
wise have been entitled to in all fairness 
to him, if his prayer was not granted. But, 
as both Courts have found, the plaintiff 
was recovering the value of the property 
in full, he was getting interest at six per 
cent, thereon for the- whole period, and was 
getting his costs of the darkhast. So really 
there is no particular reason why the Court 
should find that the balance of the equities 
was in his favour 

We think, therefore, that the decision of 
the Court below was right. The appeal 
must be dismissed with costs. 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 900 of 1925. 

May 14, 1925. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

BHIKHI MAL AND OTHEkS—DEFENDANTS- 

Al’P ELLA NTS 
versus 

DEBI SAHAI— Plaintiff- 
Respondent. 

Agra Pre-emption Act (XI of 1022), ss. 5, 19 — 
Transfer of Property Act (IV of 1SS2), s. 52 — Pre¬ 
emption—Sale of abadi plot , whether liable to pre¬ 
emption —Lis pendens, doctrine of, applicability of, to 
suit for pre-emption — Re-transfer by vendee in favour 
of vendor during pendency of suit, effect of. 

There is nothing in tiie provisions of the Agra 
Pre-emption Act which exempts a sale of abadi plots 
situated in a mahal or village from pre-emption, [p. 
219, col. 2.] 

The doctrine of lis pendens applies as much to pre¬ 
emption suit as to other suits, [p. 220, col. 1.] 

Ghasitey v. Gobind Das, 30 A. 167; 5 A. L. J. 477; 
A. W. N. (1908) 221, followed. 

Section 19 of the Agra Pre-emption Act must be read 
as subject to the general provisions of s. 52 of tho 
Transfer of Property Act which embody the 
doctrine of lis pendens. The effect of the applicability 
of the doctrine of lis pendens to a suit for pre¬ 
emption is that a plaintiff's right to pre-emption 
does not cease to exist merely because during the 
pendency of the suit the vendee has made a re¬ 
transfer of tlis property to the vendor, [ibid. | 

Second appeal from a decree of the Dis¬ 
trict Judge, Meerut, dated the 31st January 
1925. 

Mr. K. K. Vcrma , for the Appellants. 

JUDGMENT.—This case is up for 
admission under O. XLI, r. 11 of the C. 
P. C. It is a case to which the Agra Pre¬ 
emption Act (U. P. Act XL of 1922) ap¬ 
plies, and two points are raised. 

In the first place it appears that the 
property which was sought to be pre-empt¬ 
ed consisted of two plots in the aladi. 
The Courts below have held that under 
the Pre-emption Act these plots are liable 
to be pre-empted. 

We can find nothing in the provisions 
of the Agra Pre-emption Act which lends 
support to the argument that plots situated 
in the abadi mahal or village cannot be 
pre-empted. Section 5 of the Act declares 
that a right of pre-emption shall be deemed 
to exist in mahals or villages in respec t of 
which any wajib-ul-arz prepared prior to 
the commencement of the Act records a 
custom, contract or declaration importing a 
right of pre-emption. Certain properties, 
by other sections of the Act, are exempt, 
from pre-emption but we can find nowhere 
in the Act that the abadi plots which are 
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situated in a mahal or village are so exempt. 
In our opinion, therefore, it cannot be con¬ 
tended that there is no right of pre-emp¬ 
tion in respect of plots situated in the 
abadi of a mahal or village. 

Another point is raised and in this con¬ 
nection we are referred to the provisions 
of s. 19 of the Act. It appears that after 
the suit was brought the vendees retrans¬ 
ferred the property to the vendor and it is 
claimed that for that reason the suit for 
pre-emption should have been dismissed. 

It has often been ruled by this Court 
that the doctrine of lis pendens applies as 
much to pre-emption suits as to other 
suits and in this connection we may cite the 
case reported as Ghasitey v. Gobind Das (1). 

It is said, however, that s. 19 of the Pre¬ 
emption Act declares that no decree for pre¬ 
emption shall be passed in favour of any 
person unless he has a subsisting right of 
pre-emption at the time of the decree. In 
this case it is said the plaintiff’s right of 
pre-emption had ceased to subsist since the 
dat^ on which the vendee re-transferred to 
the vendor and, therefore, it is said no 
decree for pre-emption can be passed under 
the provisions of this section. 

We think that this section must be read 
as subject to the general provisions of 
s. 52 of the Transfer of Property Act which 
embody the doctrine of lis pendens , and we 
are not prepared to hold that the plaintiff’s 
right to pre-emption ceases to exist me¬ 
rely because while the suit is pending the 
vendee has made a re-transfer to the vendor. 
The right in our opinion does still subsist 
by reason of the principles laid down in 
8. 52 of the Transfer of Property Act. 

These are the only two points which are 
raised before us on behalf of the appellants. 
We decide them against the appellants and 
dismiss this appeal under O. XLI, r. 11, 
C. P. C. 

z. k. Appeal dismissed. 

(1) 30 A. 467; 5 A. L. J. 477; A. W. N. (1908) 221. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 34 op 1923. 

February 24, 1925. 

Present Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 

KONDI SAVLA BACHAL —Plaintiff 

—Appellant 

V&l'Sll s 

BANACHAND CHENIRAM MARWARI— 

Defendant—Respondent. 

Civil Procedure Code (Act V of 1908), 3 . 11— Rea 
judicata— Suit against benamidar— Beneficial owner, 
whether bound. 

As the result of a proceeding by or against a benami - 
dar the person beneficially entitled is fully affected by 
the rules of res judicata, [p. 221, col. 1.] 

Gar Xarayan v. Sheo Lai Singh, 19 Ind. Cas. 1; 46 
C. 566: 17 A. L. J. 66; 36 M. L. J. 68; 9 L. W. 335; 23 
C. W. N. 521; 1 U. P. I,. R. (P. C.) 1; 12 Bur. L. T. 122; 
46 I. A. 1 (I*. G.), followed. 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Satara, in Appeal No. 459 of 1921, modifying 
a decree of the Joint Subordinate Judge at 
Satara, in Civil SuitNo. 555 of 1920. 

Mr. M. V. Bhat , for the Appellant. 

Mr. T. N. Valavalkar , for the Respond¬ 
ent. 

JUDGMENT.—The plaintiff sued to 
recover possession of the plaint property 
with mesne profits, alleging that on May 
23, 1918, he purchased it at a Court auction 
for Rs. 530 in Darkliast No. 654 of 1917 in 
execution of the decree obtained by him in 
Suit No 887 of 1913. 

That suit was filed on a mortgage given 
by one Krishna Appa, against his widow 
Vithabai and one Patlu Babaji. 

The plaintiff obtained a sale certificate 
dated August 15, 1918. The defendant 
claimed that he had obtained a decree in 
Suit No. 649 of 1911 against Vithabai and 
in execution of the decree the property was 
sold at auction on February 1, 1913, and 
was purchased by Patlu bin Babaji 
benami for the defendant ; that since 
then he had been in possession ; that the 
plaintiffs collusively obtained the decree 
against Patlu in 1913 ; and that he 
was not bound by it. The Trial Court 
held that the defendant had not prov¬ 
ed that Patlu Babaji was his benamidar , 
that the plaintiff had proved his title to 
the property in suit, and, therefore, passed 
a decree for possession in favour of the 
plaintiff. 

In appeal it was held that Patlu was de¬ 
fendant’s benamidar. The next point argued 
was that the plaintiff, who knew this avoided 
bringing defendant on the record in the 
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previous suit, and did so to evade the suit 
being defended, and that the proceedings 
should on that account be re-opened. The 
Judge said “ I do not think any material is 
shown to make it necessary that the whole 
suit proceedings, which no doubt were ex 
parte should be re-opened. ” He then held 
that the decree in Suit No. 887 of 1913 did 
not bind the defendant, so that the decree 
and the sale proceeding in Darkhast No. 
654: of 1917 had not the effect of extinguish¬ 
ing defendant’s equity of redemption. He 
passed, therefore, a redemption decree 
directing the defendant to pay to the 
plaintiff within six months of the date 
of the decree the amount due on the 
decree in Suit No. 887 of 1913, with interest 
at six per cent. 

The plaintiff has appealed, and the ques¬ 
tion now is whether the defendant is bound 
by the decree against Patlu in Suit No. 887 
of 1913. The appellant relies upon the 
decision of the Privy Council in Gur Nava - 
yan v. Sfieo Lai Singh (lj. Their Lordships 
said at page 574* :— 

So long, therefore, as a benami 
transaction does not contravene the pro¬ 
visions of the law the Courts are bound 
to give it effect. As already observed, 
the benamidar has no beneficial interest in 
the property or business that stand in his 
name; he represents, in fact, the real owner, 
and so far as their relative legal position 
js concerned he is a mere trustee for him. 
Their Lordships find it difficult to under¬ 
stand why, in such circumstances, an action 
cannot be maintained in the name of the 
benamidar in respect of the property although 
the beneficial owner is no party to it. 
The bulk of judicial opinion in India is in 
favour of the proposition that in a proceed¬ 
ing by or against the benamidar , the person 
beneficially entitled is fully affected by the 
rules of res judicata. With this view their 
Lordships concur. It is open to the latter to 
apply to be joined in the action ; but whe¬ 
ther he is made a party or not, a proceeding 
by or against his representative in its ulti¬ 
mate result is fully binding on him.” 

Applying the decision in that case to 
the facts of this case, the defendant on 
whose behalf Patlu purchased the pro¬ 
perty at a Court sale in execution of the 
decree in Suit No. 651 of 1911 was 
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bound by the decree passed in favour of 
the plaintiff in his suit brought against 
Patlu. He cannot, therefore, resist the 
plaintiff who is demanding possession 
as the auction-purchaser. Nor can he claim 
to be entitled to redeem the property since 
the plaintiff s decree and the sale of the pro¬ 
perty in execution extinguished that right, 
u e allow the appeal and restore the decree 
of the Trial Court with costs throughout. 
z * K * Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 252 of 1924 

April 27, 1925. 

Present: —Mr. Dalai, J. C. 
KALKA SINGH and others—Defendants 

—Appellants 
versus 

BISHUNATH SINGH and another— 
Plaintiffs—Bespondents. 

Landlord and. tenant—Lease— “ Perpetual," use of, 
d Heritable rights , whether created—Specific 

Relief Act (I of 1S77), s. J,2 —Suit for declaration that 
defendant isnot perpetual lessee, whether maintain¬ 
able—Jurisdiction of Civil Court—Co-sharers—Gift of 
rent-free tenure by one co-sharer— Partition— Gift held 
to be binding upon all co-sharers—Decision of Revenue 
Court , whether can be questioned. 

The mere use of the word “perpetual” in a lease 
does not transfer a heritable interest to the lessee, [p. 
iJo, col. l.J 

Aziz-un-nissa v . Tasadduq Husain Khan, 23 A 324' 

H 1)7 L I> J Vw ?, 8 L A ,- 65; 5 N ' 5G9; 3 Bom - L. 

K. 307 (P. C.) f followed. 

A lease was described as a perpetual lease given for 
peipetual cultivation but there were no words indicat¬ 
ing future generations. It was stated in the lease 
that there would be no ejectment of the tenants 
mentioned in the lease and the protection was not 
extended to the successors-in-interest of the tenants : 

Held, that the lease did not confer a heritable in¬ 
terest on the lessee, [p. 223, col. 1.] 

„Tirbhuwan Dat v. Muhammad Abdul Hasan Kham 
33 Ind. Cas. 264; 2 O. L. J. 746, relied on. 

A perpetual lease is a transfer of a proprietary 
right and when a person holding under a lease claims 
that he is a perpetual lessee a declaration that he doea 
not hold as such lessee can be obtained against him in 
the Civil Court, [p. 223, cjl. 2.] 

A co-sharer granted a rent-free tenure to certain 
persons. During partition proceedings between the 
co-sharers there was a dispute as to whose divided 
share of the property should bear the burden of the 
gift of the rent-free tenancy made by one of them. It 

T aS i < i e S ld f d by the Kevenu e Court that the burden 
should be borne rateably according to their shares by 

all the proprietors and the method of partition con- 

tamed a direction to that effect. In a subsequent suit 

between the co-sharers and the tenure-holder ; 
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Held, that the gift having been held to be binding 
on all the proprietors by the Revenue Court, the de¬ 
fendants, all hough they were not parties to the pro¬ 
ceeding before the Revenue Court, were entitled to take 
advantage of 1 he decision of the Revenue Court and 
the q lestion could not be re-opeued. [p. '222, col. 2; p. 
223, col. l.J 

Appeal against a decree of the Addi¬ 
tional Subordinate Judge, Sultan pur, dated 
the I8tli March 1924, affirming that of tlie 
Munsif, Amethi, Sultanpur, dated the 
18th March 1 924. 

Air. H. K. Ghose, for the Appellants. 

Messrs. Gokaran Nath Misra and Ganpat 
Sahai , for the Respondents. 

JUDGMENT.—These are six second 
appeals for decision here arising out of six 
separate suits. The suits were filed by 
different members of a family, three for a 
declaration and three for possession of 
certain plots of land. The declaration sought 
was that the defendants were not perpetual 
lessees of certain plots of land as the} 7 put 
themselves forward to be. The correspond¬ 
ing suits relating to the different appeals 
are as follows: — 

Appeals No. 252 from Suit No. 18G for 
possession by two brothers Bisliunath and 
Ram Bahadur. 

Appeal No. 257 from Suit No. 187 of the 
same plaintiffs for declaration. 

Appeal No. 253 from Suit No. 184 of 
Lahori Singh for possession. 

Appeal No. 254 from Suit No. 189 of the 
same plaintiff for declaration. 

Appeal No 255 from Suit No. 188 for de¬ 
claration by Jaipal Singh 

Appeal No 25G from Suit No. 185 by the 
same plaintiff for possession. 

The causes of action arose under the fol¬ 
lowing circumstances:—One GobindBakhsh 
Singh was uncle’s son of Lahori Singh, 
Jaipal Singh and Mahesh Narain Singh 
who are brothers. Mahesh Narain Singh’s 
sons are the plaintiffs. Bishunath and Ram 
Bahadur. They were brought on the record 
on the death of Mahesh Narain Singh during 
the pendency of the suit. The defendants 
claimed that they held half the land as rent 
free grant from Gobind Bakhsh Singh and 
the rest as perpetual lessees from the same 
person under two deeds dated 19th April 
1874. The deed of gift and the deed of 
lease were executed by Gobind Bakhsh 
Singh in favour of Sheopal Singh and 
Bhawanipalat Singh. They are both dead 
and the defendants are the two sons and 
one grandson of Sheopal Singh and are 
at present in possession of the plots in 
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suit. Even since the documents were 
executed by Gobind Bakhsh Singh the de¬ 
fendants' predecessors and after them the 
defendants have been in possession of the 
plots in suit. 

At the time of the Settlement in 1893 
Mahesh Narain Singh and his brothers 
objected that the gift and lease were not 
granted by them so the names of the de¬ 
fendants' ancestors should not be entered 
in the village records. This objection was 
dismissed on 1st December lb93 (papers 
Exs. A 7 and A-8). 

Subsequently there was a partition bet¬ 
ween Gobind Bakhsh's sons and Mahesh 
Narain and his brothers. During partition 
proceedings there was a dispute as to whose 
divided share of the property should bear 
the burden of the gifted and the leased 
land. It was definitely decided by the 
Revenue Court on 15th February 1912 that 
the burden should be borne rateably ac¬ 
cording to the shares by all the proprietors 
and the method of partition contained a 
direction to that effect (See Ex. A-20 and 
A 24). The order of the partition officer 
dated 15th February 1912 was passed after 
some litigation in his Court and in the Ap¬ 
pellate Court. (See orders of 12th June 
1911 and 15th August 1911 Ex. A-17 and 
A-13 respectively). 

Both the subordinate Courts held that 
the deed of gift and the lease were not 
binding on the plaintiffs. The defendants 
have, therefore, appealed. Apart from the 
interpretation of the two documents, I do 
not agree with the opinion of the subordi¬ 
nate Courts. In my opinion the proceed¬ 
ings in partition made both the deeds 
binding on the plaintiffs. There was a 
contest between Mahesh Narain and his 
brothers on one side and Gobind Bakhsh 
Singh's sons on the other, as to who should 
bear the burden of the lease and the deed 
of gift and it was definitely decided that 
the burden should be borne rateably. The 
plaintiffs attack the two transfers on the 
ground that Gobind Bakhsh had no authority 
to make those transfers on behalf of the 
plaintiffs. The Revenue Court, sitting as 
a Civil Court, however, decided against them 
on this point. It will be unfair to re-open 
the question now because the defendants 
would not be able to get any compensation 
from Gobind Bakhsh’s sons for breach of 
the agreements because so far as those 
sons arc concerned they had it decided in 
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their favour that the other co-shaiers also 
weie liable to the burden of the lease and 
the gift. 1 he learned Counsel for the res¬ 
pondents quoted on the subject Angad 
bingli v. Janki Kuvwclv { 1), and a decision 
of the Board of Revenue reported in Umed 
Aliv Anwar Husain {2). It was decided 
there that partition between superior pro¬ 
prietors did not affect the rights of under- 
proprietors. The case here is different. 
Here the genuineness of the documents is 
admitted and the question is as to which of 
the superior proprietors should bear the 
burden created bj r those documents. At 
partition between the superior proprietors 
this is an essential question of decision by 
the partition officer when he prepares the 
method of partition, so the decision of the 
partition Court would be binding on the co¬ 
sharers. It is true that the defendants were 
not parties to the partition; but even so 
their rights were determined in the parti¬ 
tion and it was settled there that they were 
entitled to hold under the documents not 
only from Gobind Bakhsh Singh and his 
descendants but from Mahesh Narain and 
his brothers also. 
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Khan (4), following the ruling of the Privy 
Council quoted above. 

The appellants’ learned Counsel con¬ 
tended that such a declaration is not lo be 
gianted by a (. i\’il Court. The reason for 
sucli an objection is not obvious A per¬ 
petual lease is a transfer of proprietary 
right and it is difficult to understand why 
a declaration against the person claiming 

such rights should not be sought in the 
Civil Court. ' 

In the result I dismiss Suits Nos. 180 
184 and 185 with costs of all the Courts’ 
In Suits Nos. 187, 189 and 188 I pass a 
decree granting the respective plaintiffs a 
declaration that the defendants are not per¬ 
petual lessees of the plots of land which 
they are stated to be holding in their res¬ 
pective plaints and that the defendants 
have not acquired any rights in virtue of 
the lea^e of 19th April 1674 oilier than 
those of a tenant. The plaintiffs shall 
receive costs of all Courts of these suits. 

z - K - Appeal No. 252 dismissed. 

(4) 33 Inch Cas. 234; 2 O. L. J. 746. 


From that point of view the suits as 
regards the deed of gift cannot succeed and 
must be dismissed. 

The other suits raise another point of 
law as to whether under the deed of lease 
oheopal Singh and Bhawanipalat Singh got 
any heritable right. The deeds were read 
out to me in Court by the Header and it 
is clear that no heritable rights were trans¬ 
ferred to Sheopal and Bhawanipalat Singh. 
As pointed out by their Lordships of the 
Privy Council in Aziz-un-nissa v. Tasadduq 
Husain Khan (3), the mere use of the word 
perpetual does not transfer heritable in¬ 
terest. In the lease the description of the 
document is given as perpetual lease given 
for perpetual cultivation but there aie no 
words indicating future generations. When 
it is stated that there will be no ejectment, 
it is specially stated that the tenants whose 
names have been mentioned above shall not 
be ejected. It is not stated that those 
tenants and their successors-in-interest shall 
not be liable to ejectment. The same view 
ta ^ en by the Board of Revenue in 
1 irbhuwan Dat v. Muhammad Abdul Hasan 
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BOMBAY HIGH COURT. 

Civil Extraordinary Application No 86 

of 1921. 

March 5, 1925. 

Present :—Sir Norman Alacleod, Kt 
C hief Justice, and Mr. Justice Covaiee 

GPIANSH1RAM. BA i.IJRAM—A pplicant 

vei'sus 

MISRILAL CHLX1LAL— Opponent 

Limitation Act (IX of WOS), Sch. I, Art. 16A — 
Lx parte decree, application to set aside—Due service. 
o/ summons Limitation, commencement of 

An application by a defendant, who was duly 
served with the summons, to set aside an e* paric 
demee must be made within thirty days of the date 
of the decree, the Court has no jurisdiction to 
en eaam an a ppli cati° n ni such a case made more 
than thirty days after the decree. No question of 
the knowledge of the defendant of the date of the 
decree arises, [p. 224, col. 1.] 1 lhe 

Application against an orderof the Joint 
of 1919 mate JUdge ’ Dhulia> in Suit No - 276 

Mn P j} Yr Y a u e ‘ fo / the -Applicant. 

Trr ^ C ^ CCLr , fOl* tllC OppOIlCnt. 

fi] The present applicants 

hied Suit Ao. 40 of 1919 in th % Firsfc 

Class Subordinate Judges Court at Dhulia 
against the present opponent Misrilal Chum- 
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lai and another person, against whom 
afterwards the claim was withdrawn. 
Summons was served on the opponent on 
February 10, 19i9. He did not appear at 
the hearing though duly served, and an ex 
parte decree was passed against him on 
April 15, 1919, for Us. 2,366-8-0. The oppo¬ 
nent then filed Suit No. 276 of 1919 on 
July 16, 1919, in the Dhulia Court against 
the present applicants for a declaration that 
the ex parte decree obtained by the peti¬ 
tioners against him in Suit No. 40 of 1919 was 
obtained by fraud and mis representation, 
and that he came to know of the decree 
on July 4, 1919. Two preliminary issues 
were raised (1) whether plaintiff (Misrilal) 
proved that the service of summons on 
himself as defendant in Suit No. 40 of 1919 
was effected fraudulently as alleged; (2) if 
not, then whether plaintiff can be allowed 
to prove that the decree in Suit No. 40 of 
1919, was obtained by using fabricated 
documents and by suppression of evidence. 
The Court held that a finding on the first 
issue was not necessary and on the second 
it held that the plaintiff could be allowed 
to prove that the decree in Suit No. 40 of 
1919 was obtained by using fabricated docu¬ 
ments and by suppression of evidence. 

The Judge then went on to consider whe¬ 
ther the decree had been obtained by using 
fabricated documents and by suppression 
of evidence, and although he found it was 
not necessary to find whether the summons 
was fraudulently served, he did go into 
that question and concluded that no fraud 
could be brought home to the present de¬ 
fendant in respect of the sending of the 
summons to Falodi by registered post. The 
present plaintiff, after he was served with 
the summons by registered post, wired to 
the Court for an adjournment on the ground 
as he stated, that there was a marriage 
ceremony at his house and that further he 
was engaged in a criminal matter. The 
Judge further found that there was no 
fraud or mis-representation on the part of 
the present applicants. He then continu¬ 
ed : 

“If the suit were treated as an applica¬ 
tion to set aside the ex parte decree, the 
plaintiff would be entitled to have it set 
aside. There is, however, no specific prayer 
to that effect. I, therefore, allow plaint¬ 
iff an opportunity to say whether he wishes 
to treat this suit as an application and to 
“be decided accordingly." 


The present suit was instituted within a 
month after plaintiff got knowledge of the 
decree in Suit No. 40 of 1919. The plaintiff 
then applied that the suit should be treated 
as an application to restore the suit to the 
file by setting aside the ex parte decree. 
That was granted and costs were directed 
to abide the result. That was by itself an 
extraordinary order to make, because it 
would mean that if the applicants eventual- 
\y lost the suit, they would have to pay 
the costs of their successful defence against 
the opponent charging them with fraud. 
But the real question is whether the Judge 
had jurisdiction to treat the plaint in the 
suit as an application to set aside an ex 
parte decree under O. IX. It was never 
suggested that the opponent, if he could 
not substantiate the charge of fraud, had 
not been served with summons. The Court 
never considered that question, and it had 
never been raised by the opponent in those 
proceedings. But the Judge considered the 
time from which limitation started as the 
date on which the plaintiff got knowledge 
of the decree in Suit No. 40 of 1919. That 
was a wrong conclusion, considering the 
Judge must be taken to have held in 
the absence of fraud, that the summons was 
duly served. He said :— 

“The present plaintiff actually wired to 
the Court for an adjournment. This fact 
shows that the present plaintiff was served 
with the summons in the suit and accepted 
the service, and the Court was not misled 
by any representation on the part of the 
defendant." 

Therefore, it is clear that limitation start¬ 
ed from the date on which the decree was 
passed. The Judge, therefore, had no juris¬ 
diction to entertain the application after 
thirty days. This Rule must be made ab¬ 
solute and the order of the lower Court 
discharged with costs throughout on the 
opponent. 

z. k. Rule made absolute. 


[89 I. 0. 1925] MAQBUL HUSAIN V. ESTATE OP CH. SHAFIQtJZZAMAN. 225 


BOMBAY HIGH COURT. 

Civil Extraordinary Application 

No. 140 of 1923. 

March 5, 1925. 

Present: —-Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
CHHOTALAL MOHANLAL— Applicant 

versus 

AMBALAL H ARGO VAN— Opponent. 

Civil Procedure Code (Act V of 1908), 0. IX, r. 9— 
Dismissal of suit in default—Plaintiff arriving late in 
Court — Restoration — Practice. 

As a rule of practice in the Subordinate Courts of 
the Bombay Presidency, when a party to a suit arrives 
late in Court and iinds that his suit or application has 
been dismissed in default before his arrival, he is 
entitled to have his suit or application restored on 
payment of such costs as may have been incurred by 
reason of his default by the opponents. 

Application against an order of the Dis¬ 
trict Judge, Ahmedabad, in Appeal from 
Order No. 40 of 1922, confirming that of 
the Subordinate Judge, Kaira, in Miscel¬ 
laneous Application No. 9 of 1922. 

Mr. K. N. Koyajee , for the Applicant. 

Mr. P. B Shingne , for the Opponent. 
JUDGMENT. —The applicant before 
us was the plaintiff in a suit pending in 
the Court of the First Class Subordinate 
Judge of Kaira. It was called on for settle¬ 
ment of issues on June 15, 1922. At that 
time the applicant was not present in 
Court, and the suit was dismissed for de¬ 
fault. He came into the Court about two 
hours later and told the Judge that his 
train was late on account of an accident, 
and also pointed out the difficulty of get¬ 
ting tongas. The applicant was asked by 
the Court why he did not wire from 
Mehmadabad. The applicant replied that 
he did not do so as he was to come. He 
adduced evidence that tongas were not 
available; that the train was late; and that 
he had gone into the Mehmadabad Station 
to wire to the Court. An application was 
made thereafter (Miscellaneous Application 
No. 9 of 1922), to restore the suit to the 
Board. The Judge considered the evidence 
of the applicant was untrustworthy, and 
that even if the train by which the appli¬ 
cant was travelling had reached Mehmad¬ 
abad Station in time, he would not have 
been able to reach the Court before Court 
hours. The applicant should have started 
on the preceding day. He, therefore, re¬ 
jected the application with costs. 

In appeal the District Judge said :— 

“In the present case the summons had 
been issued for the settlement of issues. 
Neither the plaintiff nor his Pleader put in 
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an appearance. The absence of the plaint¬ 
iff attracted the consequences provided in 
O. IX, r. 8. There was, therefore, nothing 
irregular in the dismissal of the suit under 
that rule. The appeal was dismissed under 
O. XLl, r. 11, of theC. P. C." 

The applicant has come to this Court in 
revision. It is true that there was nothing 
irregular in the dismissal of the suit, the 
mistake occurred in rejecting the applica¬ 
tion to restore the suit to the file. We have 
more than once laid it down as a rule of 
practice to be observed in the Subordinate 
Courts that when a party arrives late before 
the Judge, and finds that his suit or ap¬ 
plication has been dismissed before his 
arrival, he is entitled to have his suit or 
application restored on payment of such 
costs as may have been incurred by reason 
of his default by the opponents. The pro¬ 
per order, therefore, for the Subordinate 
Judge to have made was to grant the ap¬ 
plication and make the applicant pay the 
costs. That is the order which we make 
now. As the applicant was in default, there 
will be no order as to costs in the lower 
Court and in this Court. 

z. k. Rule made absolute. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 48 of 1921, 

May 19, 1925. 

Present: —Mr. Dalai, J. C., and 
Mr. Simpson, A. J. C. 

K. B. Sheikh MAQBUL HUSAIN, 
o. i. e., and others—Applicants 

versus 

ESTATE of CH. SHAFIQ-UZ-ZAMAN 
through the DEPUTY COMMISSIONER 

OF BARA BANKI 
and others—Opposite Party. 

Civil Procedure Code (Act V of 1908), s. 115—Revision 
— Interference, when justified—Discretion of Court. 

Under the provisions of s. 115 of the C. P. C. inter¬ 
ference by the High Court by way of revision is dis¬ 
cretionary. Under no circumstance of want or wrong 
assumption of jurisdiction or of illegality or irregular¬ 
ity is the High Court bound to interfere even though 
the decision which is sought to be revised may be in 
conflict with any principle of law. The Court’s 
interference will be influenced by the justice of the 
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case and not by any mere irregularity, want of juris¬ 
diction or wrong pronouncement on a point of law by 
a Subordinate Court, [p. 227, cols. 1 & 2.] 

[Case-law referred to.] 

Revision against an order of the 
trict Judge, Lucknow, dated the 19th 
ruary 1925. 

Messrs. E. R,Kedvai , M. H. ICedwai 
Niamat Ullah , for the Appellants. 

Messrs. Gokal Prasad , Bisheshar Nath , 
AH Zaheer , Ishri Prasad and Nand Lai 
Tandon , for the Respondents. 

JUDGMENT. —This is an application 
in revision from an order of the District 
Judge of Lucknow, dated 19th February 
1925. The applicants are trustees ap¬ 
pointed by one Shaflq-un-zaman on 18th 
August 1924 for the management of a 
trust created by him on 30th January 
1912. An order of adjudication was passed 
in favour of Shafiq-uz-zaman on 27th Jan¬ 
uary 1914 by the District Judge of Luc¬ 
know as Judge of the Insolvency Court. 
The Deputy Commissioner of Bara Banki 
was appointed a Receiver and all the pro¬ 
perty of Shafiq-uz-zaman vested in the 
Receiver who is at present in possession 
theieof. 1 he name of Sir Henry Stanyon 
has also been mentioned as that of a Re¬ 
ceiver but it appears that he is onlv con¬ 
cerned in carrying out litigation connected 
with the management of the property by 
the Deputy Commissioner of Bara Banki. 
Prior to the order of ad judication, Shafiq- 
uz-zaman had executed a deed of trust 
on 30th January 1912, appointing certain 
trustees. Those trustees were discharged 
by the District Court on their application 
on 12th August 1912. It will, therefore, be 
seen that the trust was not operative at 
the date of the Insolvency Court’s order 
of adjudication. 

Under the trust the beneficiaries were 
most of the creditors of Shafiq-uz-zaman 
with a residue to his son Sharaf-uz-zaman. 
The trust deed also provided for monthly 
allowances to the author of the trust and 
to his wife of Rs. 400 and Rs. 200 respec¬ 
tive! v. 

_ % 

The ultimate beneficiary Sharaf-uz zaman 
sued for a declaration that the trust pro¬ 
perty was not liable to be 
sion of by the Receiver 
appointment of new trustees, 
was instituted in the Court 
ordinate Judge who had no jurisdiction 
to appoint trustees under the Trusts Act II 
of 1882 no attention was paid to that relief. 
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The declaratory suit was dismissed by one 
of the Additional Districi Judges of Luc¬ 
know, to whom it was transferred for 
hearing. On appeal to this Court, a declar¬ 
ation was granted to Sharaf-uz-zaman that 
the trust was still existing. No declaration 
was granted as to the non-liability of the 
property to be taken over by the Receiver. 
It was observed at page 310* of the judg¬ 
ment [ Sharaf-uz-zaman v. Henry Stanyon 
(1)] ; ‘ If Sharaf-uz-zaman obtains a declara¬ 

tion in this suit that the trust is still 
existing his proper course will be to apply 
to the District Court under s. 74 of the 
1 rusts Act for the appointment of a trustee. 
M e have little doubt that he will be well 
advised to ask for the appointment of the 
present Receiver a course which his plaint 
shows he is not unwilling to adopt. These 
remarks of course are subject to the possi¬ 
bility of the trust deed being hereafter 
declared void by the Insolvency Court on 
the application of the Receiver under s. 53 

of the Provincial Insolvency Act V of 
1920.” 

The Receiver took proceedings under s. 53 
and the trust deed was declared void by 
the Insolvency Court but that order was 
set aside by this Court and the trust deed 
was maintained [Sharaf-vz-zaman v. Deputy 
Commissioner , Barabanki (2).] This judg¬ 
ment was delivered on 14th April, 1924, and 
as noticed above the applicants were fip- 
pointed trustees four months later by the 
author of the trust. 

^ r l hese new trustees applied to the District 
Court under s. 3 of the Indian Trusts Act 
for delivery of the insolvent’s property to 
them after removing it from the control of 
the Receiver who was the Deputy Commis¬ 
sioner of Bara Banki as already obseived, 
The other prayers were that the money in 
the hands of the Receiver may be made 
over to the trustees, that the Receiver be 
called upon to furnish accounts for the 
period of his possession, that he be directed 
to refund to thetruste.es all payments made 
by him, even though made under the orders 
of the Insolvency Court, to the creditors of 
Shafiq-uz-zaman and to any other persons, 
and that all persons, who may have re¬ 
ceived any moneys from the Receivers, even 
though under the orders of the Insolvency 

(1) 70 Inti. Cas. 253: 25 O. C. 291: (1923) A. I. R. 

(O.) 80: 10 O. L. J. 491. 

(2) 79 Ind. Cas. 888: 1 O. W. N. 201: 10 O & A. L. 

R. 511; 11 O. L. J. 599; (1925) A. I. R. (O.) 28. 

O- C. 392. 

“ *Page of 25 O. O.— \_Ed.] 
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Court, be called upon to refund all those 
sums to the petitioners. It will be noticed 
how inequitable some of the prayers of the 
trustees are. Action was definitely taken 
in the District Court under the Trusts 
Act and the jurisdiction of that Court was 
invoked as the principal Civil Court of 
original jurisdiction in Lucknow and not as 
an Insolvency Court. 

The application was opposed by the 
Receiver and by many of the principal 
beneficiaries under the deed of trust who 
are the main creditors of the estate. The 
learned Judge held that the applicants 
were not properly appointed trustees be¬ 
cause after the appointment of the Receiver 
the author of the trust, who was declared 
an insolvent, had no right to appoint new 
trustees under s. 73(6) of the Trusts Act. The 
decision of this question will depend upon 
the definition of the word “property” for the 
purposes of the Provincial Insolvency Act V 
of 1920, s. 2 (i) ( d ). The learned Judge held 
that the power of appointment to the trust 
which was partly for the benefit of the 
insolvent was property which vested in 
the Deputy Commissioner of Bara Banki 
on his appointment as Receiver by the 
Insolvency Court. The learned Judge then 
proceeded further and gave reasons why he 
presiding in the Court dealing with trusts, 
can settle the question on broader grounds. 
In his opinion the Court of Insolvency 
was de facto trustee and there was no 
necessity for a Civil Court dealing with a 
trust to remove that trustee and make over 
possession of the trust property to other 
trustees. A mistake as to the basis of the 
applicants’ relief was wrongly attributed 
to the learned District Judge. As we have 
pointed out more than once above, the 
applicants took action under s. 11 of the 
1 rusts Act and the mistake lies at the door 
of the applicants when their Counsel argued 
here that the application was made under 
8. 4 of the Provincial Insolvency Act. The 
application was dismissed and the appli¬ 
cants have come here on revision. 

Under the provisions of s. 115, C. P. C., 
die interference by this Court is discre¬ 
tionary. The power is one of superin¬ 
tendence by the High Court. Under no 
cucumstanoe of want or wrong assump- 
mn of jurisdiction or of illegality or irre- 
gu arity is this Court bound to interfere 
even though the decision which is sought 
° e . I * evi sed may be in conflict with any 
p nciple of law. In Bhoyrub Chunder Dos$ 
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v. Wajedunnissa Khatoon (3), the following 
observation was made by the Calcutta High 
Court at. page 236* : “As the order of the 
Judge in this matter, although passed 
without jurisdiction, was really a right 
order, and had merely the effect of getting 
rid of the decision of the First Court 
which was wrong, we think we ought not 
to make any order in this case.” Simi¬ 
larly as regards illegalities and irregulari¬ 
ties committed by the lower Court, the 
Calcutta High Court [In re Basharat All 
Chowdhry (4) and the Bombay High Court 
in Ramrao v. Babaji (5)] declined to inter¬ 
fere when the order of the lower Court 
had done substantial justice between the 
parties and was the most equitable ono 
that could be passed under the circum¬ 
stances of the different cases. As far back 
as 1884, West, J., observed in a revision 
matter regarding the exercise of jurisdic- 
Iion by a Subordinate Judicial Officer: 
“This was irregular, as in the exercise 
of his judicial functions he was bound to 
be governed by the law as he understood 
it, or as it had been expounded by superior 
judicial authority, not as. it was under¬ 
stood or expounded by unjudicial persons. 
But the present is a case in which the 
extraordinary jurisdiction of this Court is 

invoked, and we must guard against its 
being abused, merely because the mamlat- 
dar has fallen into a formal error.” Nana 
Bayajiv. Pandurang Vasudev \Q>). In. Abdul 
Sadiqv. Abdul Aziz (7), a Bench of the 
Allahabad High Court refused to interfere 
by way of revision with the order of a 
Subordinate Court which, though wrong in 
principle, appeared to be right in its 
results. The Court’s interference will be 
influenced by the justice of the case and 
not by any mere irregularity, want of juris¬ 
diction or wrong pronouncement on a point 
of law by a Subordinate Court. 

There are abundant reasons in this case 
why we should not interfere by way of 
revision. The property of the insolvent 
is being well-managed at present by the 
Deputy Commissioner of Bara Banki and 
the beneficiaries under the trust derive 
great advantage from this good manage¬ 
ment. Four of the newly appointed trustees. 

(3) C C. L. R. 234. ’ 

(4) 24 O. 133; 12 Ind. Dec. (s. s.) 754. 

(5) 20 B. G30; 10 Ind. Dec. (n. s.) 988. 

(6) 9 B. 97; 5 Ind. Dec. (n. s.) 65. 

21 A - 152 I A - N. (1899) i; 9 Ind. Dec. (s. s.) 

80 b. 
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who are the applicants here, are admit¬ 
tedly busy men who have their own load 
of daily toil, it was represented here that 
the applicant No. 3 Chaudhri Eh.-an 
Husain will manage the property. It 
appears that by common consent it will 
be left to that gentleman to carry out 
the provisions of the trust and the other 
trustees have been induced to give the 
weight of their influential names out of 
regard for the insolvent and in a vain 
hope of doing a good turn to his son. 
Under no circumstances could this gen¬ 
tleman prove as efficient a manager as the 
Deputy Commissioner of Bara Banki. Ex- 
cept the beneficiaries to whom the residue 
is to go all the other beneficiaries are firmly 
opposed to a change of the management. 

Another matter pointed out by the lower 
Court relates to the execution of a decree 
by a secured creditor, the Bank of Upper 
India in liquidation. The decree is at 
present of the value of about 17 lacs of 
rupees and if the Deputy Commissioner 
of Bara Banki is removed from the manage¬ 
ment steps will be promptly taken by the 
creditor to put the Deputy Commissioner 
again into possession of the property in 
execution proceedings under Sell. Ill of the 
C. P. C. Any order, therefore, putting the 
applicants in possession of the property 
will not only be ill-advised but will be 
ineffective ultimately. 

Upon a misunderstanding of the lower 
Court’s judgment an argument was ad¬ 
vanced to indicate that that Court had 
acted in its capacity as an Insolvency 
Court in this matter. This is not correct. 
What the learned Judge said was that 
sitting as a Court charged with decision 
in trust matters, he should not pass orders 
which would not be acceptable to him as 
Judge of the Insolvency Court. There 
can be no doubt that the proceedings 
were initiated, continued and finally decided 
as those under the Trusts Act. The argu¬ 
ment, therefore, that an appeal lay from the 
lower Court’s order under s. 75 (2) of the 
Insolvency Act fails. 

We dismiss this application but having 
regard to the circumstances of the case 
we direct that the taxable costs of the 
applicants and of the Receiver in insol¬ 
vency in both Courts shall be paid out 
of the property in the possession of the 
Receiver and shall be the first charge 
thereon. 

z. k. Application dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 643 of 1923. 

February 27, 1925. 

Present: —Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 
MULCHAND MANAJI MARWADI— 
Decree-Holde*.—Appellant 

versus 

JAMANBI ABUDULKADTR SAHEB 

KA JI—J UDGMENT-CkEDlTOR—RESFONDEI'-T. 

Limitation Act (IX of 1908), Sch. I, Art. 182(5 )— 
Execution of decree—Application for payment of 
money, whether step-in-aid of execution—Oral applica¬ 
tion — Presumption. 

An application by a decree-holder for the payment 
to him of money lying in Court as a result of a sale in 
execution of the decree is an application to the Court 
to take a step-in-aid of execution of the decree within 
the meaning of cl. (5) of Art. 182 of Sch. I to the 
Limitation Act and operates to extend limitation. 
Such an application need not be in writing and may 
be made orally, [p. 228, col. 2.] 

Bapuchand Jethiram Gujar v. Mugutrao, 22 B. 340; 
11 Ind Dec. (n. s.) 800, followed. 

Where the facts of a particular case can form the 
foundation for a fair presumption that an application 
was made, the Court would be entitled to presume 
that such an application was made. Tp. 229, col. 1.] 
Trimhalc Bapuji v. Kashinath Vidyadhar, 22 B. 722; 
11 Ind. Dec. (n. s.) 1034. followed. 

Second appeal from the decision of the 
District Judge, Bijapur. in Appeal No. 39 
of 1922, confirming an order of the Sub¬ 
ordinate Judge, Bijapur, in Darkhast No. 117 
of 1921. 

Mr. G P. Murdeshwar , for the Appellant. 
Mr H. B. Gumaste, for the Respondents. 

JUDGMENT. —Two questions arise in 
this second appeal; (1) whether an applica¬ 
tion to the Court to pay out money in 
satisfaction of a decree can be a step-in-aid 
of execution; (2) whether on the facts of 
this case the Court can presume that an 
oral application was made by the judgment- 
creditors on April 13, 1918, for payment out 
to them of the sale-proceeds of the pro¬ 
perty deposited in Court. It was decided in 
Bapuchand Jethiram Gujar v. Mugutrao (1) 
that an application by a judgment-creditor 
for the payment to him of money, which 
has been paid into Court on his account in 
execution of his decree, is an application to 
the Court to take a step-in-aid in execution 
of the decree within the meaning of Art. 
179 of Sch. IT of the Indian Limitation Act. 
We see no difference between money paid 
into Court to satisfy a decree and money 
lying in Court as a result of a sale in execu¬ 
tion of the decree. We think, therefore, that 
if an application for payment out was made, 

(1) 22 B. 340; 11 Ind. Dec, (n. s.) 809. 
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it was a step-in-aid of execution. Such an 
application need not be in writing. The 
question is whether we could presume that 
such an application was made on April 13, 
1918. On that day the Pleader of the 
judgment-creditors was present. A report 
had been received from the nazir that 
Rs. 050, sale-proceeds of property sold, 
were with him. Exhibit 54 was a list of 
bidders at auction. Exhibit 53 was a pro¬ 
clamation of sale, and Ex. 55 was the 
memo of publication. The nazir was 
ordered to hand over the money to the 
Pleader for the judgment-creditors and 
report having done so. This order was 
passed below Ex. 52 which was the 
warrant of sale issued on January 18. It is 
quite true that the roznama does not state 
in so many words that the Pleader of the 
judgment-creditors made an application 
to the Court that the sale-proceeds should 
be paid out to him, and it is contended for 
the respondent that as the order made by 
the Court could have been made without 
such an application, one was not entitled 
to presume that an application was made 
by the Pleader for the judgment-creditors. 
Against this the appellant relies on 
Trimbak Bapuji v. Kashinath Vidyadhar (2), 
where it was held that where an order made 
in aid of execution is of such a nature that 
the Court would not have made it without 
an application by the judgment-creditor it 
may be presumed that due application had 
been male for it. We would prefer to go 
further and say that where the facts of a 
particular case can form a foundation for a 
fair presumption that an application was 
made, then the Court would be entitled to 
presume that it was made. On the facts 
disclosed in the roznama of April 13, 1918, 
we think it is fair to presume that the 
Pleader of the judgment-creditors made an 
application to the Court that the sale- 
proceeds should be paid out to him. The 
present darkhast, which was presented on 
April 13, 1921, would then be in time. 

We, therefore, allow the appeal and 
direct the darkhast to proceed. The appel¬ 
lants to have their costs in this Court and 
in the lower Appellate Court. Costs in the 
Trial Court to be costs in the darkhast. 

7. k. Appeal allowed. 

(2) 22 13. 722; 11 Ind. Dec. (n. s.) 10G4. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1672 of 1923. 

February 6, 1924. 

Present :—Mr. Justice Moti Sagar. 

KESHO DAS —Plaintiff —Appellant 

versus 

T U L SI D A S S - - D e f b n d a n t —Respondent. 

Champerty — Public policy—Unconscionable bargain. 

A fair agreement to supply funds to carry on a suit 
in consideration of having a share of the property, 
if recovered, ought not to be regarded as being 
opposed to public policy. Indeed cases may be 
e uiily supposed in which it would be in furtherance 
of right and justice and necessary to resist oppres¬ 
sion that a suitor who had a just title to property 
and no means except the property itself, would be 
assisted in this manner. But agreements of this kind 
ought to be carefully watched and when found to be 
extortionate and unconscionable, so as to be inequit¬ 
able against the party or to be made not with the 
bona fide object of assisting a claim believed to be 
just and of obtaining a reasonable recompense there¬ 
for, but for improper objects, as for the purpose of 
gambling in litigation or of injuring or oppressing 
others by abetting and encouraging unrighteous suits 
so as to be contrary to public policy, effect ought not 
to be given to them. [p. 230, col. 2.J 

A agreed to supply money to B for recovery of 
351 Icanals of land to which he had a just title, but 
which he could not recover for want of funds, in 
consideration of half the land going to A, as soon as 
B's suit was decreed and the remaining half on B's 
death. A became responsible for the expenses of 
litigation and for the costs of the opposite party 
if B's suit failed. The actual expenses, however, of 
the litigation could not exceed Rs. 1,001) and did not 
in fact exceed Rs. 600, as B got a decree by com¬ 
promise: 

Held, that the reward (practically the whole of 
land recovered by B) which A was to get in return 
for about Rs. 600 was so much out of all proportion 
tint the bargain was unconscionable and, therefore, 
illegal as against public policy, [p. 231, col. l.J 

Second appeal from a decree of the 
Additional J ridge, Lahore, dated the 11th 
June 1923. 

Lala Badri Das , R. B., for the Appellant. 

Bakhshi Tek Chand and Diwan Mehar 
Chand , for the Respondent. 

JUDGMENT. —The facts of the case 
out of which this second appeal has arisen 
are simple enough. There were two persons 
Nihal Das and Kishen Das who were in 
possession of certain lauds in the villages 
of Ram Thamma, Malian and Kiampur in 
the Ohunian Tahsil of the Lahore District 
in which Bant Ram, defendant No. 2, who 
died during the pendency of the suit, 
claimed a half share. Sant Ram wanted to 
institute a suit for the recovery of his share 
in those lands but had no funds of his own 
to prosecute the suit. On the 9th of Feb¬ 
ruary 1910 he entered into an agreement 
with the present plaintiff Kesho Das by 
which in consideration of the latter agree. 
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ang to supply him with money for the ex¬ 
penses ot me litigation he undertook to 
give nim a certain share in the lands, 'lhe 
main ieatures ol the agieemeni were that 
Kesho Das was to be responsible lor all 
the expenses oi the litigation, that he was 
also to ue responsible lor the costs of the 
opposite party if the suit tailed and that 
if the suit succeeded, he was to become owner 
of one-half of the land situated in the vil¬ 
lage Ram Thamma at once and of the other 
half in that village and of land in the other 
villages after the death of bam Kam. It 
was iurther agreed that bant Ram was not 
to compromise the case without the con¬ 
sent of Kesho Das. In July 1910 bant 
Kam accordingly instituted a suit lor pos¬ 
session of 350 /canals G mar las of land 
situated in the three villages above named. 
This suit was eventually compromised on 
his taking a total area of 2o6 /canals 10 
marlas in the village Kam Thainma and 
on his giving up his claim in the other 
two villages. In June 1912 shortly alter 
the compromise Sant Kam mortgaged one- 
half of this holding to one Arjan Das lor 
a sum of Ks. 1,0UU. Kesho Das thereupon 
brought two suits, one for possession of 
129 /canals 5 marlas to which he was im¬ 
mediately entitled under the agreement of 
February 1910 and the other lor a decla¬ 
ration that the mortgage made in favour of 
Arjan Das was invalid and that it would 
be lueitectual after the death of Sant Kam 
so lar as his (the plaintiff's; rights under 
the agreement were concerned. Doth these 
suits were also compromised, the plaintiff 
having accepted immediate possession of 
112 /canals out of the Kam lhaiuma land 
in lieu of 12J /canals possession of winch 
had been sued fur by Him and his having 
agreed to become liable lor the charge ox 
Ks. i,UUU created in lavour oi the mortg^ee 
Aa-jan Das in lespect of the otner area of 
12J /canals which was to come to him 
(Kesho Das) after the death ol Sant Kam. 
in i\larch 192U Sant Kam executed a deed 
of gilt in lavour or lulsi Das, tne present 
respondent, in respect oi this otner area oi 
129 rcanals stating therein tnat lulsi Das 
was his chela, mat lie had been serving 
him as sucn lor tne last six or seven yeais 
and that the donor cancelled the agreement 
ol February 191U so lar as Kesno Das's ngnts 
to succeed to him alter ins (pant Kams) 
deatn were concerned. 1 Ue piaintin Kesno 
Das thereupon brought the present suit 

in March 1921 for a declaration that the 
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gilt was invalid and that it would have no 
eiiect on his rights unuer the agreement 
alter the uealh oi the donor. Sant Kam 
died during the penuency oi the suit and 
the plain tin Kesno Das then made an ap¬ 
plication tnat Jagan x\ain, his ^Kesho Dassj 
son, be brought on the record as the legal 
representative ol bant Kam on the ground 
that tne deceased had ajjpointed him his 
chela some ten or twelve years belore the 
institution oi the suit. This application 
was rejected by the 1 rial Court after enquiry, 
it having been lounu that Jagan iSatn was 
not the chela ol tne deceased. On tne 
merits both the Courts below dismissed 
the suit holding that the plaintiff had al¬ 
ready been sufficiently recompensed by the 
award oi 112 /canals of Kam Thamma land 
and that he was consequently not entitled 
to any Iurther relief. Against this decision 
tiie plaintiff has now preferred a second 
appeal to this Court and 1 have listened to 
lengthy arguments by Counsel on both sides, 
lhe law applicable to tnis case is very 
clearly laid down m the case oi Ram Loomar 
Cuonavo v. Chunaer Canto iUou/cerjee (ij 
where their Lorusinpsoi the Krivy Council 
observe as follows :— 

“A lair agreement to supply funds to 
carry on a suit in consideration oi having a 
share ol the property, if recovered, ougni not 
to be regained as being opposed to public 
policy, inueed, cases may be easily sup¬ 
posed in which it would be in furtherance 
oi ngnt ana justice, and necessary to resist 
oppression, tnat a suitor who had a just 
title to property, and no means except the 
property itself, would be assisted in this 
manner. But agreements ol this Kind ought 
to be careiuily watched, and wnen lounu to 
be extortionate ana unconscionable, so as 
to be inequitable against the paity; or to be 
niaue, not with tne uuna Jiae object oi assist¬ 
ing a claim believed to be just and of 
ouiaining a reasonable recompense tnereior, 
but lor improper objects, as lor the pur¬ 
pose oi gambling in litigation, or oi in¬ 
juring or oppressing otuers by abetting 
ana encouraging unrighteous suits, so as to 
be conuary to public policy, effect ougffl 
not to be given to mem.” 

lhe latter part of this passage is clearly 
appncauie to tne present case and tne sole 
question lor determination is wnetner the 
agiccuioii was or was not so unlair and 
uncuuscionaule m its inception as to be 

(1) 4 I. A. 23; 2 C. 233; 1 Ind. Pec. (n. q.) 142 (P. Uj. 
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inequitable against the opposite party. It 
is argued that prima facie there was noth¬ 
ing unfair about the agreement and that 
the subsequent conduct of Sant Ram shows 
that he, at any rate, never thought that it 
was so. It is pointed out that the plaint¬ 
iff Keslio Das undertook not only to assist 
the deceased Sant Ram with money for the 
expenses of his litigation but also became 
responsible for the costs of the opposite 
party if the former was unsuccessful in 
his suit. It is further pointed out that the 
present defendant Tulsi Das was not in 
existence at the time the contract was en¬ 
tered into and that he is, therefore, not 
entitled to raise any objection as to the 
inequitable nature of the transaction. Next, 
very urgent stress is laid upon the fact 
that the agreement was re-affirmed by the 
deceased in 1912 when a suit for the can¬ 
cellation of the mortgage effected by him 
was compromised and an undertaking given 
by the present plaintiff that he would also 
become responsible for the re-payment of 
the money to the mortgagee. It is urged 
that all these circumstances indicate that 
the plaintiff was quite fair in his dealings 
and that there was an honest desire on his 
part to help the deceased. This may very 
probably be correct, but this is not the real 
point in the case. The plaintiff may have 
been quite fair in his dealings and the con¬ 
tract may not, therefore, be void as contrary 
to public policy. The question, however, 
is whether the reward which the plaintiff 
was to get under the contract was or was 
not so much out of all proportion as to be 
considered unconscionable and to disentitle 
him from claiming any further relief. It 
is admitted that the suit, which the de¬ 
ceased Sant Ram instituted, related to 
about 354 lcanals of land in three different 
villages. The agreement with the plaintiff 
was that he would be entitled to get half 
of the land as soon as the suit was decreed 
and the rest after the death of the then 
plaintiff Sant Ram. The expenses of the 
litigation, even if the case had gone up to 
the Chief Court, could not have exceeded 
Rs. 1,000. In return the plaintiff was to 
get practically the whole of the land which 
was then in suit though, of course, posses¬ 
sion of one-lialf was to be postponed till 
after the death of the then plaintiff. It ap¬ 
pears to me that the plaintiff must have 
represented to the deceased the likelihood 
and the necessity of an extensive litigation 

p, representation which was wholly un¬ 


warranted by the facts. As a matter of 
fact the proceedings in the suit were brief 
and simple and could in no circumstances 
have cost the plaintiff more than Rs. 500 
or Rs. 000. The Court-fee required for 
the plaintiff was not much and the suit 
having been compromised, the fees paid to 
Counsel could not have been very heavy. 
In such circumstances there can possibly 
be no doubt as to the unconscionable 
nature of the bargain and I concur with the 
learned Judge of the Court below that 
the plaintiff is not entitled to any further 
relief. 

The result is that the appeal fails and is 
dismissed with costs. 

s - D - Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 86 of 1924. 
February 23, 1925. 

Present: —Mr. Hallifax, A. J. C. 

BISAHU AND OTHERS—PLAINTIFFS— 


Appellants 

versus 

SUMER SINGH— Defendant— 

Respondent. 

C P Tenancy Act (I of 1920), ss. IS, 105-Tenant 
°f holding m separate patti included in mahal whe¬ 
ther tenant of malguzar of patti or inalial —Transfer 
of occupancy holding—Remedy of landlord—Civil suit 
maintainability of. * 

A person whose holding is situated in a separate 
patti consisting of khudkasht is a tenant of the 
malguzar of that patti and not of those of the whole 
mahal of which the patti forms a part. [p. 232, col. 1.1 

U here an occupancy holding is transferred in con¬ 
travention of the provisions of the C. P. Tenancy Act 
the sole remedy of the landlord is to recover posses¬ 
sion of the holding by an application to a Revenue 
Othcer under s. 13 of the Act, and a civil suit for the 
purpose is barred under s. 105 of the Act In 232 
col. 2.] ’ 

Appeal against a decree of the Addi¬ 
tional District Judge, Raipur, dated the 

{snst* i923 ' io cmi a ->“' 


Mi. K. V '. Deoskar, for the Appellants. 
Mr. K. K. Gandhe , for the Respondent. 


JUDGMENT. One Deonath Gadaria 
had a four-anna share in the village of 
Singarbhata which included, to use the 
ordinary phrase, 982 acres of khudkasht 
land held by him separately. This land 
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formed a separate patti in the village 
according to the definition in cl. (12) of 
s. 2 of the Land Revenue Act, and it is 
more correct to say that Deonath’s pro¬ 
perty v as a separate patti consisting of 
the khudkasht and an undivided four-anna 
share in the shamilat patti consisting of the 
rest of the mahal except such other pattis 
of sir or khudtcaslit as may have been 
similarly partitioned off. 

d 3th of February 1020, Deonath 
soid haif his undivided share and the whole 

of his patti to the plaintiffs, Bisahu Kurmi 
others, stipulating in the sale-deed 
that he was to remain in possession of the 
khudkasht as an occupancy tenant. His 
position after this sale is clear enough, 
but it will perhaps be still clearer if the 
fact that he sold an undivided share in the 
village along with his patti is left out of 
consideration. Whether, in selling the 

j e * s ^e regarded as having ex¬ 
cluded the tenancy right from what he 
transferred or as having transferred all 
lights and having had the tenancy right 
ns k^equently granted to him by the plaint- 
ins does not matter. He was, thencefor¬ 
ward an occupancy tenant of land belonging 

solely to the plaintiffs, and situated in their 
separate patti. 

On the 30th of April 1921 Deonath sold 
his occupancy right to the defendant Sumer 
Singh Chamar for Rs. 180, paying Rs 18 
for allowing the transfer to Shriram Shukul, 
Who is lambardar of the mahal which 
includes the patti consisting of the 9 82 
acres of khudkasht , but not of that patti. 
This matter is explained in Ramkrishna 
fu™ v- Tanba (1). On the 5th of September 

*11 Pl a * n tiffs sued for possession of 
the land on the ground that tenancy in their 
land could not be created by Shriram Shu¬ 
kul, who was not the owner of it, and Sumer 
Singh was a trespasser. 

In the First Court it was held that the 
principles explained in Dhondba v. Vishwa - 
nath (2) as applicable to sir land held sepa¬ 
rately applied also to khudkasht, and the 
plaintiffs were given a decree for possession 
In appeal the learned Additional Judge 

r^. 9 0 Ji° p1111 ?? ^at the principles stated in 
Dhondba v. Vishwanath (2) did not apply 

to khudkasht , and Deonath was the tenant 
of the whole proprietary body of the 
village and not of the plaintiffs alone- 
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the suit was accordingly dismissed. The 
reasoning of the First Court is correct 
as far as it goes, but it does not go 
far enough and its decree is wrong. The 
dismissal^ of the suit by the lower Ap¬ 
pellate Court is correct but the reasons 
given for it are not. 

Deonath, as has been shown, was the 
tenant of land in the plaintiffs’ patti and 
was their own tenant, not the tenant of the 
co-owners of the shamilat patti. But the 
sale of the occupancy rights by Deonath to 
burner Singh was, undoubtedly, a transfer of 
his holding by an occupancy tenant. The 
plaintiffs could get it set aside and could 
recover possession by application to a Re¬ 
venue Officer under s. 13 of the Tenancy 
Act, and under s. J05 of that Act they can¬ 
not, therefore, be given these remedies by 
a Civil Court. Their application to a 
Revenue Officer would seem, however, to be 
barred by time, even if they get any benefit 
out of s 14 of the Limitation Act. 

Possibly the plaintiffs could be given a 
declaration in this suit, even if the defend¬ 
ant objected, that they are the only land¬ 
lords of the patti and that he must pay the 
whole of his rent to them. He agrees, how- 
ever, that they shall be given such a de¬ 
claration, provided that he is not held res¬ 
ponsible to them for any nazarana or any 
rent he has alreadj’ paid to Shriram Shukul, 
which they must recover from Shriram if 
they can. The plaintiffs have agreed to 
this, and a decree will issue accordingly in 
supersession of that of the lower Appellate 
Court. Each party will pay its own costs 
in all three Courts. 

°- R * D - Order accordingly , 

Z. K, 


(1) 71 Ind. Cas. 777; 19 N. L 
(1923) A I. K. (NJ 153. 

(3) 15 C. V. L. R 148. 


R 59; 6 N. L. J. 85; 


PATNA HIGH COURT. 

Appeal from Appellate Decree 
No. 897 of 1922. 

May 22, 1925. 

Present: —Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 

Lala BAMBHADUR LAL and others— 
Defendants—Appellants 

versus 

Musanimat GUNOORA KUAR— 
Plaintiff—Respond knt. 

Bengal Tenancy Act (VIII of 1885). s. 22 (2)— 
Occupancy holding — Co-sharer landlord, purchasing 
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holding, status of—Purchaser ceasing to be co-sharer, 
effect of. 

The status of a co-sharer landlord purchasing; an 
occupancy holding is not the status of a raiyat but 
a peculiar status created by s. 22 (2) of the Bengal 
Tenancy Act. His right is that of a proprietor 
entitled to retain possession of the land subject to 
payment to his co-proprietors of their shares of the 
land. It is not the status of a raiyat inasmuch as if 
he sub-lets to a third person such third person is 
deemed to be a raiyat in respect of the land and not 
an under- raiyat. The status is a peculiar status 
which attaches to the co-sharer so long as he 
remains a co-sharer. If he ceases to be a co-sharer 
and his proprietary interest is lost he has no right 
to retain possession of the land and it would pass 
on to the person who acquires the interest of that 
co-sharer, [p. 234, col. 1.] 

(Case-law referred to.) 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 7th August 1922, 
reversing that of the Munsif, Chapra, dated 
the 10th December 1921. 

Mr. Murari Prasad , for the Appellants. 
Mr. Har Narayan , for the Respondent. 

JUDGMENT. 

Kulwant Sahay, J.— This is an ap¬ 
peal by the defendants and it arises out of 
a suit brought by the plaintiff respondent 
for a declaration of her title and for recovery 
of possession. The suit was dismissed by 
the Munsif, but on appeal the decree of the 
Munsif has been set aside and the suit has 
been decreed by the Additional Subordinate 
Judge. 

The facts as admitted or found are shortly 
these :—“ The plaintiff was the proprietor 
of 8-annas of Mouza Chandwa bearing Touzi 
No. 435, and Hanuman Sahay and Lai 
Narayan were the proprietors of the re¬ 
maining 8-annas share. Hanuman Sahay 
and Lai Narayan instituted a suit for rent 
against two raiyats Aklu and Jumanwhohad 
a holding of 1 bigha , 7 kathas, 10 dhurs with¬ 
in this touzi. They obtained a decree and 
sold the holding in execution and purchased 
it themselves in 1909. Delivery of posses¬ 
sion was given to them on the 21st of 
June 1909. The defendant No. 1 who is 
one of the appellants in this case, the other 
appellants being his co-sharers obtained a 
settlement of the holding from Hanuman 
Sahay and Lai Narayan. The plaintiff 
brought a suit of her share of the rent in 
the year 1011. This suit was against the 
original tenants Aklu and Juman, and 
Hanuman Sahay and Lai Narayan were also 
made parties to the suit. A decree was 
obtained by the plaintiff, and in execution 
thereof the holding was again sold and 
purchased by the plaintiff in November 
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1913, and she alleges to have taken delivery 
of possession on the 17th of May 1914. The 
Record of Rights of the village in dispute 
was finally published in 1918 and in the 
khatian the defendants were entered as 
being in possession of the land in dispute 
but as trespassers. The plaintiff brought 
the present suit for a declaration of her title 
as purchaser and for a declaration that the 
defendants had no right or interest in the 
land in dispute and that the entry in the 
Record of Rights as regards the possession 
of the defendants was wrong. It appears 
that subsequently the plaintiffs proprietary 
interest was sold and purchased by one 
Bikramjit Misser. In the plaint as originally 
framed the plaintiff wanted a declaration 
of her title as proprietor, but at the hearing 
she tried to amend the plaint by claiming 
a raiyati interest in respect of the land in 
dispute, her proprietary interest, as already 
said, having been sold and purchased by 
Bikramjit Misser. 

The learned Munsif found that the status 
of the plaintiff in respect of the land in 
dispute was that of a bakasht holder and 
that she was not the raiyat of the land 
and that as her proprietary interest had 
been sold she had no interest subsisting in 
the land in dispute. He accordingly dismiss- 
eb the suit. 

On appeal by the plaintiff the learned 
Subordinate Judge has set aside the decree 
of the Munsif and has held that the status 
of the plaintiff was that of a raiyat and 
that the sale of her proprietary interest did 
not affect her raiyati interest. He accord¬ 
ingly made a declaration in favour of the 
plaintiff as regards her title to the land as a 
raiyat and directed that she be put in pos¬ 
session thereof. 

The defendants have come up in second 
appeal to this Court. 

The principal point for consideration in 
the present case is as to what was the 
status of the plaintiff in respect of the 
land in dispute. This depends on a con¬ 
struction of s. 22 (2) of the Bengal Tenancy 
Act. The learned Subordinate Judge has 
relied upon the decisions of this Court in 
Ram Prasad v. Gopal Chand (1), Nartd - 
kishore Singh v. Mathura Sahu (2) and 
Emamuddin v. Mohammad Rashidul Huq 
(3). On the other hand reliance has been 

(1) 58 Ind. Cas. 955; 2 P. L. T. 163. 

(2) 65 Inch Cas. 586; 3 P. L. T. 13; (1922) A. I. K, 
(Pat.) 193. 

(3, 53 Ind. Cas. 110; 4 P. L. J. 540, 
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DII IAN SINGH V. GURD1T SINGH 

P a ° ed . °“ b ? r half of the appellants upon the 

cases of the Midnapur Zemindary Co Ltd 

C,lT Sh ur ay r Roy (i) ' liosha n 'Ali v 

Sinah IbfR D, ?( 5 )’S to ™«>iggv. Dn-arka 
jl - L Hasudeo Narayan v Radha 

^“/' , r and Sahu v. ,/hanH 

Si 8 L;IT/ pSlSif °‘ “ - - 

holding is not the status of a raiijat but a 
pecuhai status created by s. 22 (2) Hie 

“f bt 1S that , of a proprietor entitled to 
retain possession of the land subject to 

payment to his co-proprietors their shares 

of the rent. It is not the status of a raiyat 

i lasmuch as if he sub-lets to a third person 

such third person is deemed to be a raiyat 

in respect of the land and ordinarily J a 

confer sub ' let .to ■ a third person does not 

interest bu u l an nad ^-raiyati 

inteiest. Therefore the status created is a 

peculiar status which attaches to the co¬ 
sharer so long as he remains a co sharer 

I a L my hi ? m,0n i 16 c ? ases to be a co-sharer 
and his proprietary interest is lost he has 

no right to retain possession of the land 
a nd it would pass on to the person who 
would acquire the interest of that co-sharer 
In Ram Prasad v. Gopal Cliand (1) there 
£ asa Partition amongst the co sharers and 
by that paitition the land purchased by 
one co-sharer was allotted to another co¬ 
sharer and it was held that the co-sharer 
who had purchased the holding was entitled 
to letain possession of the land under the 
provisions of s. 22 (2) of the Bengal Ten- 

| ACt ’ masim } c , h as the section provides 
that he was entitled to hold that land on 
payment of rent to the other co-sharers The 
facts ofthe case in Nandkishore Singh v. 

Mathura Sahu (2) were also similar In 
these cases the interest of the co-sharer 
who had purchased the holding did not 
cease; he continued to be the proprietor 
after the partition, and hence it was held 
that he was entitled to retain possession In 
the present case the plaintiff has ceased to 
be the proprietor ofthe village and she 
claims a raiyati interest in the land. In 
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m v opinion she has no right to remain in 
possession of the land as a raiyat when 
her proprietary interest has ceased. She 
can only continue to retain possession of the 
land under s. 22(2; of the Bengal Tenancy 
Act so long as she remains a proprietor 
and whatever right she acquired continued 
only so long as her proprietary interest 
continued. I he other cases cited at the 
Bar have no direct application to the facts 
ot the present case. I am, therefore, of 

T^ 1 ?-'L t , hat . fcbe Proprietary interest ofthe 

plaintiff having admittedly ceased to exist 
she has no title left in the land in dispute 
and she is not entitled to a decree declaring 
her title or awarding possession to her. 
in my opinion the decision of the Munsif 
was correct The decree of the Subordinate 
Judge will be set aside and that of the 
Munsif restored with costs throughout 
Ross, J.—I agree. 

2 ■ K - Appeal allowed. 


( 4 ) SO Ind. Cas. 837 ; 29 c. W N 31 , 109 . 1 , , , d 

WMMMj M. w 1; N M LW 51 7?o®i Sub*’ p® 21, ™ y % TsiD Z ‘ that' of the Senior 

its■> tT-j'W’hS. fete<'*•«>«■* 

50 c - 749; 27 C. W. N. 759: Lala Fakir Chand. for th* Ann«lW« 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1445 of 1921. 

February 26, 1225. 

Present: Justice Sir Henry Scott-Smith, 
nm \ \F i Justice Martineau. 

olMuH AND OTHERS—PLAINTIFFS 

—Appellants 

versus 

C URDIT SI NG H—Defendant— 

,, ., Respondent. 

bvidcnce Act (I of 187J) s ll<, ill m 

to 3 have 3 be" ^e^anege^by^bTp^^nHff 

but nlfnrl <5 rli, i OSt ’ tbe defendant admits execution 
‘the and a return of the hundis by 

himself M K m the , lr subse Q uen t destruction by 
Davmint th Tr bUr u en hes on the defendant to prove 
under?] 1 i iu°r\ % c S e presumption of discharge 
col. 2 J 114 ’ ' ^ ° f the Evide uce Act arises, [p. 235, 

n;cf eC *°? d T a , ppea l from the decree of the 
District Judge, Rawalpindi, dated the 8th 

Apnl 1921, reversing that of the Senior 

ollOOn inarp .Tudrvo - i i . i .i 


( 5 ) 75 Ind. Cas. 447 ; 50 C 749 - 27 (' W xr 

( 1923 ) A.I. E.(C.) 701 • L " N ‘ ,a9 : 

« Ind. Cas. 706 ; 4 P. L. W. 428 . 

( 7 ) 05 Ind. Cas. 281 ; 3 P. L T 22 - noooi v r n 

Pat.) 62; (1923) Pat. 55. ' (1922) A - L U - 

(8) 34 Ind. Cas. 75. 


Lala Fakir Chand , for the Appellants. 

ent ^ Fhazan Singh, for the Respond- 

—In this suit the plaint- 
m-appellant Dharam Singh sued for 
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Rs. 2,634-5-6, Gurdit Singh as principal and 
Sant Singh and Makhan Singh as sureties 
on two hundis for Rs. 1,000 each, dated 
the 28th of January 1916. Plaintiff alleged 
that his house had been broken into in 
the year 1917 and these hundis along with 
other property had been stolen. Gurdit 
Singh, on the other hand, pleaded that the 
hundis were paid off and returned to him, 
and that he had torn them up. Defend¬ 
ants Nos. 2 and 3 plead ignorance and 
state that they were not sureties. 

The First Court passed a decree for the 
full sum claimed against Gurdit Singh 
with costs, but dismissed the suit against 
defendants Nos. 2 and 3. 

Gurdit Singh appealed, and the learned 
District Judge held that as plaintiff alleg¬ 
ed that the hundis had been stolen from 
him he was bound to prove the loss, and 
that as he had failed to do this or to pro¬ 
duce the hundis he must presume that 
they had been paid. He relied in support 
of this upon the Privy Council case of 
Kundan Lai v. Begam-un-nisa (1). At the 
time when Dharam Singh’s house is said 
to have been broken into by burglars there 
was a Police enquiry, and the learned 
District Judge has attached great import¬ 
ance to Gurdit Singh’s statement before 
the Inspector of Police on the 16th Decem¬ 
ber 1917. This statement was that the 
hundis had been stolen, and the District 
Judge says that the plaintiff must have 
known all this and in spite of it he did 
not sue until February 1919. His final 
conclusion is as follows:— 

“Taking into account the fact that the 
plaintiff has failed to prove the loss of the 
hundis and that the presumption, therefore, 
is that they were paid off, together with 
the evidence on the file, I have no hesita¬ 
tion in holding that it has been sufficiently 
proved that they have been discharged.” 

The Trial Court criticised the evidence 
produced by Gurdit Singh in regard to 
the payment of the sum of Rs. 1,400. It 
regarded it as unsatisfactory and dis¬ 
believed it. The learned District Judge does 
not say that he does believe this evidence. 
In fact he remarks that it may not be 
satisfactory. 

The plaintiff has preferred a second 
appeal to this Court against Gurdit Singh 
alone, and it is contended on his behalf 
that the Privy Council case relied upon 

(1)47 lad. Cas. 337; 22 C. W. N. 937; 8 L. W. 233 

V* • 
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by the learned District Judge is distin¬ 
guishable. In that case it was held that 
when in a suit on a bond tiie plea of 
discharge is set up and the document 
creating the obligation is produced by the 
defendant the onus of rebutting the pre¬ 
sumption of discharge lies in the lust 
instance on the plaintiff, in the present 
case, however, the documents, i. e., the 
hundis creating the obligations, are not pro¬ 
duced by the defendant Gurdit Singh and, 
therefore, the presumption of discharge 
does not arise under s. 114, illustration ( i ) 
of the Indian Evidence Act, and the Privy 
Council ruling is clearly distinguishable. 
Counsel for the appellant cites Chuni Kuar 
v. Udai Ram (2), where the plaintiff in a 
suit on a bond for money accounted for not 
producing it by alleging that the de¬ 
fendant had stolen it. The defendant 
admitted the execution of the bond, but 
alleged that he had paid it. It was held 
that the defendant was bound to begin 
and prove payment either by the produc¬ 
tion of the bond or other evidence or by 
both. This was followed in the case of 
Jagan Nath v. Kamta Singh (3) in which 
the plaintiff sued for money due upon a 
bond, but alleged its loss, whilst the de¬ 
fendant admitted execution, but pleaded 
payment. It was held that the onus lay on 
the defendant to prove payment. Similarly 
in the present case we consider that the 
onus lay upon Gurdit Singh to prove 
payment. It is quite clear from the judg¬ 
ment that the learned District Judge was 
very strongly influenced in his conclusion 
by his erroneous view that the presumption 
in this case was that the hundis had been 
paid off, which conclusion is quite vitiated 
by the view that he took on this point. He 
should decide whether on the evidence it 
is proved that the hundis had been paid off 
or not. 

We, therefore, accept the appeal and set¬ 
ting aside the decree of the lower Appel¬ 
late Court, so far as it concerns Gurdit 
Singh, remand the case to it for re-decision 
under O. XLI, r. 23, C. P. C. Stamp in this 
Court will be refunded. Other costs will 
be costs in the cause. 

z. k. Appeal accepted ; 

Case remanded. 

(2) 6 A. 73; A. W. N. (1883) 221; 3 lnd. Dec. (n. 9 .) 
618. ' 

(3) 32 lnd. Cas. 319; 2 O. L. J. 498. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 62 of 1924. 

April 7, 1925. 

Present: —Mr. Wadegaonkar, A. J. C. 

SHANIvARLAL and another— 
Defendants—Appellants 

versus 

GANESH SINGH and another — 
Plaintiffs—Respondents. 

Civil Procedure Code ( Act V of 1008), s. 52—Legal 
representatives suit against—Assets not proved — Dis¬ 
missal of suit, legality of. 

A suit against the legal representatives of a deceased 
debtor should not be dismissed on the mere ground 
that the defendants are not in possession of any 
portion of the estate left by the deceased. 

Madho Ram v. Delbur Mahul, 2 N. W. P. H. C. R. 
119 and Lallu Bhagvan v. Tribhuvan Motiram, 13 13. 
653; 7 Ind. Dec. (n. s.) 432, referred to 

Appeal against a decree of the District 
Judge, Saugor, dated the 24th November 
1923, in Civil Appeal No. 92 of 1923. 

Mr. G. L. Subhedar , for the Appellants. 

Mr. J. Sen , for the Respondents. 

JUDGMENT. —This was a suit for 
recovery of money due on a promissory 
note for Rs. 500 executed by Musammat 
Tulsa in favour of the plaintiffs Tulsa 
died before the institution of the suit and 
defendants who are her husband’s first 
cousins were impleaded as defendants 
on the ground that they were her heirs 
and in possession of the assets left by her. 

The First Court found that the debt cover¬ 
ed by the promissory note was not incurred 
for legal necessity and dismissed plaintiff’s 
claim on the ground that it had not been 
proved that the defendants had inherited 
any property belonging to Tulsa. The 
lower Appellate Court accepted the finding 
of the First Court in regard to the absence 
of legal necessity but held that the defend¬ 
ants were in possession of some property 
belonging to Tulsa as her heirs and accord¬ 
ingly passed a decree against the defend¬ 
ants to the extent of Tulsa’s assets in their 
hands. Against this decree defendants 
have preferred this appeal which, in my 
opinion, must fail. 

Defendants have admitted that they are 
the heirs of Musammat Tulsa. They have 
also admitted that certain absolute occu¬ 
pancy land which was owned by Tulsa’s 
father Ramlal was on Randal's death re¬ 
leased by his widow Musammat Raj rani in 
favour of Tulsa and her husband Sunderlal. 
The release could really speaking be in 
favour of Tulsa alone, who was Randal's 
heiv- Bid for some reasons, the name of 


Tulsa's husband was also added in the deed 
of release. It is alleged that the considera¬ 
tion for the release was paid out of the 
funds of the joint family consisting of 
Tulsa’s husband and the defendants. That 
may be so but the fact that the release 
was obtained in the name of Tulsa and 
Sunderlal, goes to show that it was con¬ 
templated from the very outset that Tulsa 
should have some interest in the property 
covered by the release. It is not necessary 
to decide what her share was in the pro¬ 
perty released. But it would appear that 
she had some share and that share has 
passed to the defendants and is in their 
possession. Moreover from the evidence 
adduced by defendants themselves, it would 
appear that Tulsa had her own separate 
dealings and whatever assets she maj r have 
left have presumably passed into the hands 
of the defendants, who are her sole surviving 
heirs. The lower Appellate Court was in 
these circumstances perfectly justified in 
passing a decree against the defendants to 
the extent of the assets of the deceased 
Tulsa in their hands. 

Moreover, it has been repeatedly held that 
a suit against the legal representatives of a 
deceased debtor should not be dismissed on 
the mere ground that the defendants are 
not in possession of any portion of the estate 
left by the deceased : Madho Ram v. Delbur 
Mahal (1) and Lallu Bhagvan v. Tribhuvan 
Motiram (2). 

The decree appealed against is correct 
and I dismiss this appeal with costs. Costs 
in the Court below will be paid as ordered 
by the lower Appellate Court. 

z. k. Appeal dismissed . 

(1) 2 N. W. P. H. C. R. 449. 

(2) 13 B. 653; 7 Ind. Dec. (n. s.) 432. 


PATNA HIGH COURT. 

Appeal from Appellate Order No. 50 

of 1924. 

July 7, 1924. 

Present: —Justice Sir Jwala Prasad, Kt., 
Acting Chief Justice, and 
Mr. Justice Macpherson. 

RAI KASHINATH SINGH BAHADUR— 

Plaintiff—Appellant 
versus 

KAILAS SINGH and another—Defendants 

—Respondents. 

Civil Procedure Code (Act V of 1903), 0. XXII , r. f 
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— Rent-suit—Liability of defendant, nature of -Death 
of defendant—Legal representatives , substitution of, 
absence of — Abatement, extent of. 

In order to determine whether the death of one of 
several judgment-debtors during the pendency of a suit 
operates to cause the abatement of the entire suit or 
only with regard to the interest of the deceased defend¬ 
ant, the test to be applied is whether the liability of 
the defendants was joint or joint and several. If the 
liability of the defendants is joint and several, the 
plaintiff is entitled to continue his suit against the 
remaining defendants and the effect of his omission to 
bring the legal representatives of the deceased de¬ 
fendant upon the record would only be the abatement 
of the suit against that defendant, and not the abate¬ 
ment of it against all the defendants, [p. 237, col. 2.] 

A claim for rent is joint and several as against the 
tenants and the death of one of the tenants, therefore, 
during the pendency of a suit for rent, does not cause 
the abatement of the suit against all the tenants. The 
suit abates only against the deceased defendant, [p. 
238, col.l.J 

Appeal from an order of the Additional 
Subordinate Judge, Gaya, dated the 18tli 
December 1923, reversing that of the 
Munsif. Gaya, dated the 19ih June 1923. 

Mr. J. P. Sinha , for the Appellant. 

JUDGMENT. 

Jwala Prasad, Ag. C. J.— This 
is an appeal against an order passed by the 
Subordinate Judge of Gaya, dated the 18th 
December 1923, setting aside an order of 
the Munsif of Gaya, dated the 19th June 
1923. 

The order in question relates to the 
execution of a decree obtained by the 
appellant against a number of persons^as 
defendants. The decree is dated the 17th 
February 1922 and is said to be a rent- 
decree. An objection was raised by some 
of the judgment-debtors to the execution 
of the decree upon the ground that three 
of the judgment-debtors were dead at the 
time when the decree was passed and 
consequently the decree was a nullity and 
incapable of execution. This objection was 
overruled by the Munsif who held that 
there was no good evidence to show that 
three of the judgment-debtors were dead be¬ 
fore the decree was passed. 

On appeal the Subordinate Judge held 
that there was good evidence as to one 
of the judgment-debtors Chhedi having 
died before the decree was passed. 

This is a finding of fact and is not 
capable of challenge in second appeal. 
The learned Subordinate Judge, however 
holds that as one of the judgment-debtors, 
Chhedi, had died before the decree was 
passed the entire decree is a nullity and 
incapable of execution. Upon this view 
he allowed the appeal and dismissed the 
execution case, 
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Asa point of law the learned Subordi¬ 
nate Judge is not correct in stating that 
the death of one of the defendants neces¬ 
sarily makes the entire decree null and 
void. The suit apparently was instituted 
against a number of defendants with ies- 
pect to arrears of rent due from them. 
The decree or a copy thereof is not on the 
record but the description thereof in the 
application for execution shows that it 
was a rent-decree and the Munsif also in¬ 
cidentally refers to it as a rent-decree. 
If it was a rent-decree the liability of the 
defendants was joint and several and the 
plaintiff was entitled to enforce his claim 
for rent against the defendants jointly 
and severally. Therefore upon the death 
of one of the defendants he was entitled 
to continue his suit against the remaining 
defendants and the effect of the omission 
to bring the legal representatives of the 
deceased defendant upon the record would 
only be the abatement of the suit against 
that defendant and not necessarily the 
abatement of it against all the defendants. 
Such is the law as laid down in r. 4 
of O. XXII of the C.P.C. which runs thus:— 

“4. (1) Where one of two or more defend¬ 
ants dies and the right to sue does not 
survive against the surviving defendant or 
defendant alone, or a sole defendant or 
sole surviving defendants dies and the right 
to sue survives, the Court on an applica¬ 
tion made in that behalf, shall cause the 
legal representative of the deceased defend¬ 
ant to be made a party and shall proceed 
with the suit.” 

Clause (3) of that rule says :— 

“Where within the time limited by law 
no application is made under sub-r. (1), 
the suit shall abate as against the deceased 
defendant.” 

Therefore if the right to sue against the 
remaining defendants survives the death 
of one of the defendants will not cause 
the abatement of the entire suit but only 
as against the deceased defendant. The 
present Code of 1908 has set at rest the 
doubt that possibly arose under the old 
law. Asa matter of fact under the old 
law although the wording was not clear 
the interpretation given to it by the several 
High Courts shows that the suit would not 
necessarily abate on account of the death 
of one of several defendants if the right 
to sue survives against the remaining 
defendants. The authorities have been 
referred . to in Mulla’s Code of Civil Proc$- 


RAI RASHINATH S1XGH BAHADUR V. KAILAS 9INGH. 



538 


dure under O. XXII, r. 4 and I need only 
refer to two cases. Abdul Aziz v. Basdeo 
Singh (1) and Joy Gobind Lahav. Manmotha 
Nath Banerji (2), I quote these authorities 
not only for the purpose of showing that 
the suit will not abate by reason of the 
death of one of the defendants provided 
the right to sue survives against the re¬ 
maining defendants but also for the pro¬ 
position that a claim for rent is joint and 
serveral as against the tenants. The 
placitum in the Allahabad case which 
agrees with the body of the ruling runs 
as follows :— 

“Held that the liability of joint holders 
of a fixed rate tenancy to payment of rent 
is joint and several and not joint only. 
The failure, therefore of the plaintiff in ~a 
suit for rent against several fixed rate 
tenants jointly to bring upon the record 
the representative of a deceased defendant 
is no bar to the continuance of the suit 
against the remaining defendants.” The 
learned Judges observe that the case seems 
to be covered by the decision of the Cal¬ 
cutta High Court in Joy Gobind Lalia v. 
Manmotha Nath Banerji (2). That was a 
suit against several persons for the re¬ 
covery of the rent of a holding. Their 
Lordships also observed that they found 
no reason for distinguishing between the 
liability of several holders of a fixed rate 
tenancy and the liability of seveial tenants 
of any other holding. Therefore if the 
decree was with respect to rent the liability 
of the “ judgment-debtors was joint 
irrespective of the nature of the holding. 
Consequently the death of” judgment- 
debtor, Chhedi, does not at all affect the 
liability of the other defendants and the 
suit did not abate against these defendants 
and the decree against those defendants re¬ 
mains valid. As observed above, I have re¬ 
ferred to the authorities of the Calcutta 
and Allahabad High Courts because they 
related to claims for rent but the cases 
referred to by Mr. Mulla which I have 
carefully gone through show that the prin¬ 
ciple applies to all kinds of claims where 
the claim can be enforced jointly and 
severally against the defendants. The test, 
therefore, is whether the liability of the 
defendants or the judgment-debtors is joint 

and several in order to determine whether 

the death of one of the defendants or judg¬ 
ment-debtors renders the entire decree null 
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and void. It would have been well if we had 
a copy of the decree upon the record but in 
tiie absence of the decree I rely on the de¬ 
scription thereof given in the execution 
petition and the judgment of the Munsif. 
J, thereiore, set aside the order of ihe Sub¬ 
ordinate Judge and restore that of the 
Munsif and direct the execution to proceed 
except as against the deceased judgment- 
debtor Chhedi Singh and his legal repre¬ 
sentatives. The decree so far as Chhedi 
and Ins legal representatives are con¬ 
cerned is null and void. The appeal is 
decreed with costs. There is no appearance 
on behalf of the opposite party. 

Macpherson, J. -I agree. 

Zf K ‘ Appeal decreed. 


(1) 17 Ini. Cas. 95); 31 A. GJ4; 10 A. L. J. 183. 
(2; 33 O. 580. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Suit No. 1143 op 1920. 

May 9, 1924. 

Present: —Mr. Rupchand Bilaram, 

^ TTr A. J. C. 

I L LSIDAS KESHOWDAS —Plaintiff 

versus 

Khan Sahib RAMZAN ABDULLA and 

_ another—Defendants. 

V,' 1 ’! Procedure Code (Act V of IPOS), 0. XXII, r. 4 
.• . ol 0 a 0 e suit Death of one defendant after pre¬ 
liminary decree —Substitution, absence of—Legal 
representatives , all, whether must be impleaded— 
Abatement, extent of. 

An application for the substitution of the legal 
lepiesentatives of a party who dies after the passing 
of a preliminary decree but before a final decree is 
passed in a mortgage suit is governed by the pro¬ 
visions contained m O. XXII of the C. P. C., as the 

u” n C(>I ] . nues l r° pending until the passing of 
the final decree, [p. 239, col. 11 

Uuhammad Monk Ullah Khan v. Jarao Bai, 27 

rt' e/, 3 /’ * ‘ o • ' K 13 A. L. J. 307 and X izam-ud- 
v Bohra Bhim Sen, 43 Ind. Cas. 870; 40 A. 

am 6 . A L J - 8o * relied upon. 

AU the legal representatives of a deceased defend- 
be , brou « kt on the record within the time 
r.™^ d by r X V ’ ? therwise th e suit would abate in 
col P 2] 1 ° f he lnterest of such defendant, [p.239, 

76 Ind - Cas - 314: 

1 , K , a,llr or M J hl «fJ n Marakkayar v. Muthukrishna 

trl? \i 26 i M 230; 12 M L J - 368 aild Jehrabi Sadulla 
(I. tSd V ' Bismillabi Sadruddin Kaji, 80 Ind. 

noT£oUowed BOm L K 373; ll921) A L 

; A mortgage suit does not wholly abate owing to 
[p 240 coTT] aS agahlSt one o£ the mortgagors. 


[89 I. 0. 1925] TULSIDAS KESH0WDAS V. RAMZAN ABULLA. 239 


Application for joinder of legal repre¬ 
sentatives of the deceased defendants. 

Mr. Thakursing Lalsing , for the Plaint¬ 
iff. 

Mr. Hassomal M. Gurbuxani , for the 
Defendants. 

ORDER. —The plaintiff instituted this 
suit against a Muhammadan father and his 
son, defendants Nos. 1 and 2, for recovery 
of Rs. 1,740 advanced by him to both of 
them on the equitable mortgage of their 
property. On the 1st March 1921 a pre¬ 
liminary decree was passed in his favour. 
On 14th August 1922 defendant No. 1 died, 
leaving behind him as his heirs his son, 
defendant No. 2, and two daughters who 
are not on the record. On the 10th January 
1924 the plaintiff applied for a final decree 
being passed in his favour and 2\ months 
later applied for joining defendant No. 2 
and the two daughters of defendant No. 1 
as his legal representatives, it is urged on 
behalf of defendant No. 2 that this applica¬ 
tion for joinder is not application in execu¬ 
tion proceedings but an application in a 
pending suit governed by the provisions 
of O. XXII, C. P. O. and as such it is 
out of time. I am of opinion that this 
objection should prevail. The explanation 
to the definition of a “decree” in s. 2, C. 
P. C., provides that a deciee is a prelimi¬ 
nary decree when further proceedings have 
to be taken before the suit can be com¬ 
pletely disposed of and that is final when 
such adjudication completely disposes of 
the suit. A preliminary mortgage decree 
does not completely dispose of the suit. 
The plaintiff cannot recover the amount 
awarded to him under the preliminary 
decree in execution proceedings till he 
has moved the Court and got a final decree 
passed in his favour. Till such final decree 
is passed the suit continues to be pend¬ 
ing. The same view has been taken by 
the Allahabad High Court in Muhammad 
Masih Ullah Khan v. Jarao Bai (1) and 
Nizam-ud-din Shah v. Bohra Bhim Sen (2). 
The present application for joinder of 
legal representatives is, therefore, an appli¬ 
cation in a pending suit, and is clearly out 
of time. There are no grounds for con¬ 
doning the delay by the plaintiff in not 
moving the Court earlier. He was aware 
of the death of defendant No. 1 about the 
time it took place and at any rate he knew 
of it not later than August 1923 when he in¬ 
ti) 27 Ind. Oas. 771; 37 A. 226; 13 A. L. J. 307. 

(2) 43 Ind. Oaa. 870; 40 A. 203; 1G A. L. J. 85. 


stituted another suit in this Court, being 
Suit No. (523 of 1923 against the legal re¬ 
presentatives of defendant No. 1 in respect 
of another mortgage claim. It is urged 
that it is not necessary to place on record 
all the legal representatives of a deceased 
defendant and that any one of his legal 
representatives if placed on the record 
sufficiently represents the deceased. It is 
further contended that as defendant No. 2 
who is one of the heirs is already on the 
record he represents the estate of the 
deceased defendant and that the suit 
has not, therefore, abated, and reliance 
has been placed on the ruling in Kadir 
Moliideen Marakkayar v. Muthukrishna 
Ayyar (3) and Jehrabi Sadulla Khan 
Molcasi v. Bismillabi Sadruddin Kaji 
(4). A Bench of this Court has, however, 
held that it is necessary to- bring all the 
legal representatives of a deceased defend¬ 
ant on the record. In Sidik Muhammad 
Shah v. Saran (5). Sitting as a Single Judge 
on the Original Side of this Court, 1 am 
bound by this decision. The failure to join 
all the legal representatives would, there¬ 
fore, in the absence of any extenuating 
circumstances result in an abatement. It 
may further be noted that even defendant 
No. 2 is not on the record as a legal repre¬ 
sentative of defendant No. 1, but in his 
own personal capacity, and that even if 
the representation by one of th« heirs of 
the deceased defendant be sufficient, the 
failure of the plaintiff to bring him on the 
record as a legal re presen tat, ive of defend¬ 
ant No. 1 equally works out the abatement 
of the suit against defendant No. 1 I hold 
that the suit so far as the plaintiff’s claim 
against defendant No. 1 is concerned has 
abated under O. XXII, r. 4, cl. (2) of the C. 
P. C. 

This abatement does not, however, in 
my opinion, affect the plaintiff’s claim 
against defendant No. 2 who was jointly 
and severally liable along with his father 
defendant No. 1. It was open to the plaint¬ 
iff to institute this suit in the first instance 
against defendant No. 2 alone and to bring 
to sale the right, title and interest of defend¬ 
ant No. 2 in the property in suit. In such a 
case the Court would not inquire whether 
the mortgaged property or any interest 
therein belonged to defendant No. 2 at the 

(3) 26 M. 230; 12 M. L. J. 368. 

(4) 80 Ind..Cas. 758; 26 Bom. L. K. 375; (1924) A. I. 
R. (13.) 120. 

(5) 76 Ind. Cas. 314; (1925) A. I. R. (S.) 2. 


540 QUItlTTA MAL V. BASANTA 

date of the suit, nor will the Court non¬ 
suit the plaintiff for failure to join the co¬ 
mortgagors as a party to the suit. The 
failure of the plaintiff to bring the legal 
representatives of tiie defendant No. 1 on 
the record within the period of limitation 
cannot, in my opinion, prejudice his rights 
any further than what they would have 
been if he had failed to join defendant 
No. 1 in the first instance. Though the suit 
has abated against defendant No. 1, the 
plaintiff is entitled to ask the Court to pass 
a final decree against defendant No. 2 
alone. This will enable him to sell not 
only the right, title and interest of defend¬ 
ant No. 2 in the property at the date of the 
suit, but also such rights as defendant 
No. 2 has acquired by way of inheritance 
from his father prior to the date of the 
sale. I accordingly order that a final decree 
be passed against defendant No. 2 alone, 
and dismiss the application of the plaintiff 
for joinder of legal representatives with 
costs. 

p. u. A. Order accordingly. 

z. K. 


LAHORE HIGH COURT. 

Civil Revision No. 519 of 1923. 

January 25, 1924. 

Present : —Mr. J ustice Moti Sagar. 

GURDITTA MAL and another — 1 
Defendants—Petitioners 

versus 

The Firm BASANTA MAL-PANNA LAL 
—Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 190S), s. 115,Sch. II, 
para. 10 — Arbitration — Award—Xotice of date of 
filing, absence of—Decree based upon award — Revision, 
whether lies. 

The provisions of para. 10 of Sell. II to the C. P. C. 
are mandatory and the parties are entitled to notice of 
the date of the filing of an award even if they have 
knowledge of the date on which the award is filed. 
The omission to give such a notice is a material 
irregularity and if a decree is passed upon the award 
without giving such notice, the decree is liable to be 
set aside in revision. 

Petition for revision against an order of 
the Senior Subordinate Judge, Jullundur, 
dated the 21st April 1923. 

Mr. Jai Gopal Sethi , for the Petitioners. 

Lala Rup Ram , for Lala Fakir Ckand , for 
the Respondents. 

JUDGMENT. —On the 18th November 
1922 a certain dispute was referred to the 
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arbitration of one Murari Lai through the 
intervention of the Court. The award was 
submitted by the arbitrator to the Court 
on the 30th January 192d but the defend¬ 
ants were not present in the Court on that 
dale. The Court without issuing a notice to 
the parlies, as required by cl. 10, Sch. 
11 of the C. P. C. at once proceeded to judg¬ 
ment and passed a decree in accordance 
with the terms of the award. 

Against this decree the defendants have 
now come in revision to this Court and 
the main ground urged on their behalf is 
that tlie learned Subordinate Judge acted 
with material irregularity in the exercise 
of his jurisdiction in passing a decree on 
the award in contravention of the provisions 
of cl. 10 of Sch. II of the C. P. C. 
Mr. Rup Ram on behalf of the respondents 
admits that a notice was not sent but con¬ 
tends that the applicants must have been 
aware of the date on which the award was 
filed and that under these circumstances 
a notice was wholly unnecessary. In my 
opinion this contention has no force and 
must be overruled. The provisions of cl. 
10, Sch. II of the C. P. C. are manda¬ 
tory and the parties are entitled to notice 
even if they have knowledge of the date on 
which the award is filed. In Rangasami v. 
Muttusami (1), it was held that the omis¬ 
sion to give such a notice was a material 
irregularity. In Chatarbuj Das v. Ganesh 
Ram ( 2 ) which was a case exactly on all 
fours with the present case, it was laid 
down that it was a good ground for re¬ 
vision of a decree passed upon an award 
filed in Court, that no notice of the filing 
ol the award had been given, as required 
by s. 515 of the C. P. C., even though the 
applicants in revision might have received 
information ali unde that the awaid had been 
filed. I entirely concur with this view, and 
setting aside the decree of the Subordinate 
Judge direct him to restore the suit to the 
file and after considering the objections 
which may be by the applicants pass such 
order as appear to be just. The plaintiffs 
shall pay the costs of this petition to the 
defendants. 

z - K - Suit remanded. 

(1) 11 M. 144; 4 lnd. Dec. (n. s.) 100. 

(2) 20 A. 474; 9 lnd. Dec. (n. s.; 664. 
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HASNU KHAN V. EMPEROR. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 852 of 1921. 

January 7, 1925. 

Present: —Justice Sir Babington 

Newbould, Kr., and Mr. Justice 

B. B. Ghose. 

KAPIL MANDAL and others— 

Petitioners 

versus 

RABBANI SHEIKH— Opposite Party. 

Penal Code (Act XLV of 1S60), ss. HO, H7, 323, 325 
-- Rioting —Hurt and grievous hurt—Separate sentences, 
whether legal. 

Separate sentences for the offences of rioting and 
hurt are legal in a case in which the common object 
stated in the charge is not to cause hurt but to com¬ 
mit some other olTence and each of the persons sepa¬ 
rately sentenced is proved to have taken an individual 
part in the assault. 

Ilarbans Pandey v. Emperor, 18 Ind. Cas. 102; 10 C. 
511; 11 Cr. L. J. 6G, followed. 

Sarat Chandra Ghosh v. Emperor, 71 Ind. Cas. 1013; 
37 C. L. J. 171; (1923) A. I. R. (C.) 108; 21 Cr. L. J. 
851, distinguished. . 

Criminal revision against an order of 
the Sessions Judge, Murshidabad, dated the 
15th September 1921, atlirming that of the 
Deputy Magistrate, Berhampur, dated the 
21th March 1921. 

Mr. Monnier and Babu Kanaidhone Dutt, 
for the Petitioners. 

Mr. Narendva Kumar Bose and Babu 
Pannalal Chatterjee, for the Opposite Party. 

JUDGMENTo —The eighteen peti¬ 
tioners before us have all been convicted 
of rioting and sentenced to pay a line of 
Rs. 50 each. The first petitioner has also 
been convicted of voluntarily causing 
grievous hurt and sentenced to two months’ 
rigorous imprisonment and a fine of Rs. 50. 
Three other petitioners have also been con¬ 
victed of voluntarily causing simple hurt 
and sentenced to one month’s rigorous im¬ 
prisonment each. All the petitioners have 
also been bound down to keep the peace 
under s. 106, Cr. P. C. 

This Rule has been granted on two 
grounds. The first relates to the order under 
s. 106, Cr. P. C. It is contended that though 
the Courts below had legal power to pass 
such an order they did not exercise their 
discretion properly having regard to the 
facts of the case. In our opinion the facts 
of the case are such that they fully justify 
this order. 

The second ground on which this Rule was 
issued is that separate sentences upon four 
of the petitioners are illegal. In our opi¬ 
nion this point is clearly concluded by 
authority. It was held in the case of 

16 
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Ilarbans Pandey v. Emperor (1), that 
separate sentences for the offence of rioting 
and hurt are legal when it is found that 
each person took an individual part in the 
assault. It has been found in this case 
that the four petitioners who have been 
separately convicted and sentenced for 
causing grievous hurt or hurt individually 
committed acts which made them liable 
under ss. 325 and 323, Indian Penal Code. 
This decision follows earlier decisions of 
this Court to the same effect. On behalf 
of the petitioners our attention has been 
drawn to a decision of a Bench of this 
Court to which one of us was a ■party, Sarat 
Chandra Ghosh v. Emperor (2). But that 
case is clearly distinguishable on the ground 
that the offence for which separate punish¬ 
ment was awarded in addition to the 
punishment for rioting was one punishable 
under s. 225, Indian Penal Code, and the 
common object of the unlawful assembly 
as charged was to commit that particular 
offence. Here the common object stated in 
the charge is not to cause hurt, to any 
person but to rescue a buffalo. It is urged 
that there is reference to the use of force 
and violence in the charge. But this refer¬ 
ence is independent of the common object. 
Under s. 146, Indian Penal Code, the use of 
force or violence is a necessary ingredient 
of the offence of rioting. But -we are 
unable to accept the contention that this 
fact renders the separate sentences on those 
who actually used force or violence illegal, 
and as we have stated we are bound by 
the authority of previous decisions of this 
Court on this point. The Rule is discharg¬ 
ed. The petitioners who are in bail must 
now surrender to their bail and undergo 
the unexpired portion of their sentences. 

z. K. Rule discharged. 

(1) 18 Ind. Cas. 402; 40 C. 511; 14 Cr. L. J. 66. 

(2) 74 Ind. Cas. 1043; 37 C. L. J. 171; (1923) A. I. R. 
(C.) 408; 24 Cr. L. J. 851. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 575 of 1924. 

October 21, 1924. 

Present: —Mr. Dalai, J. C. 

HASNU KHAN— Accused—Appellant 

versus 

EMPEROR— Respondent. 

Criminal trial—Police investigation tainted -Pi o- 
eecution evidence, value of. 
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emperor v. mofizel peada. 


When a Police investigation with respect to auv 
particular accused person is tainted, a Court will have 
gieat hesitation in believing the prosecution evidence 
as it is very difficult to know where an Investigating 
Officer who has been detected in fabricating false cvf- 
uence will stop in such fabrication. 

Appeal against an order of the Sessions 
Judge, Unao, dated the 31st July 1934. 

The Government Pleader, for the Crown. 

JUDGMENT. —This is an appeal l>v 
llasnu from his conviction under s. 395 
for the commission of daeoitv. At ils face 
value the evidence of the approver support¬ 
ed by the testimony of an identification 
witness, Gaya Prasad, appears to be suffi¬ 
cient. I am not prepared to accept it 
because certain strictures were made by 
the learned Judge with reference to the 
conduct of {Sub-Inspector, Latif IJddin dur¬ 
ing the investigation. For this reason the 
confession of the appellant has not been re¬ 
lied upon by the learned Judge. I feel very 
suspicious when an investigation is not 
carried out in good faith. It mav be that 
this appellant was shown to Gaya Prasad 
prior to the identification. When a Police 
investigation with respect to any particular 
accused person is tainted, a Court will have 
gieat hesitation in believing the prosecution 
evidence as it is very difficult to know 
where an Investigating Officer who has 
been detected in fabricating false evidence 
will stop in such fabrication. 

I set aside the conviction and sentence 
and direct his release if he is not retained 
in custody for any other offence. 

K * s - D - Appeal allowed. 


CALCUTTA HIGH COURT. 

Criminal Reference No 6 of 19*>5 

May 1, 1925. 

Present :—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Panton. 
EMPEROR— Prosecutor 

versiis 

MOFIZEL PEADA— Accused. 

Criminal Procedure Code (Act V of 1S9S) s SOT _ 
Penal Code (Act XLV of lS00),ss. H1, 30^-.V—Sessions 
trial — Disagi'eement betueen Judge and Jury— 

Reference to High Court—Procedure—Rioting—Person 
armed with gun causing injury—Sentence—Criminal 
I rial--Map of spot, contents of. 

W here a reference is made to the High Court unrlor 
s. 307 of the Ur. P C., it is the duty of the High Court 
not only to consider the entire evidence but also to 
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give due weight to the opinion of the Sessions Judge 
and the Jury. [p. 244, col. 1.] 

A person who goes into a riot with a gun loaded 
uitli a ball cartridge is apt to cause serious injuries to 
some one person or persons and it is a practice which 
cannot be looked upon lightly by the Court of Justice 
^ hdetermining the sentence to be passed upon 
such persDn. |p. 245, col. 1.] 

-V person who makes a map in a criminal caso ought 
to P’-'t "Pt*n it anything more than what he sees 
himself. Particulars derived from witnesses examined 
on the spot should not be noted on the body of the 
map but on a separate sheet of paper annexed thereto, 
(p. 214, col. 2.] 

Reference made by the Second Additional 
Sessions J udge, 24-Pergannahs, dated the 
3rd February 1925. 

Mr. Langford James and Babu Gopendva 
Krishna Banerjee , for the Accused. 

Mr. Monnier , for -the Crown. 

Babu Dibendra Narain Bhuttacharjce , for 
the Complainant. 

JUDGMENT. 

Sanderson, C. J,— This is a Reference 
by the learned Second Additional Sessions 
Judge of the 24-Pergannahs in the case of 
Mofizel Peada : and the learned Judge has 
recommended that he should be convicted 
under s. 302 of the Indian Penal Code. 

There were 13 persons involved in the 
charge, all of whom, with the exception of 
Fazal Zamadar, were convicted of an offence 
under s. 147, Indian Penal Code. Mofizel 
Peada was found not guilty under ss. 302 
and 312 read with s. 109, but the Jury 
found him guilty of an offence under s. 147 
and also of an offence under s. 304 (a). 

Dhanu Peada was found not guilty of 
an offence under s. 302 read with s. 109 
and also of an offence under s. 342 read 
with s. 109; but, as I have already said, he 
was found guilty under s. 147, Indian Penal 
Code. 

That there was a riot on the 28th June 
1924, there can be no doubt, between the 
party of the accused on the one hand and 
the party to which Momtaz Mol la, the man 
who was killed, belonged. I do not think 
it necessary to deal in any detail with the 
allegations of enmity which existed between 
these two parties. There is evidence that 
enmity existed, at all events, between 
certain individuals of the one party with 
certain individuals of the other party. It 
is clear that on the 28th of June there was 
some incident which caused both parties to 
assemble—Momtaz’s party near the bari of 
Dhanu Peada and the accused’s party partly 
inside and partly outside the premises of 
Dhanu. There was undoubtedly abusive 
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language: and I think the verdict of the 
Jury involves the finding that there was 
throwing of bricks by the accused's party 
at Momtaz Molla and his companions. 

Momtaz Molla was killed by a bullet 
entering his body in the neighbourhood of 
the heart and penetrating his lungs and 
coming out at the back at the tenth inter¬ 
costal space about an inch in the left of the 
spine: he must have died very shortly after 
he had received that wound. There is no 
doubt that the bullet which killed him was 
fired from a gun by Mofizel Peada. 

The prosecution story, in short, is that 
the gun was fired by Mofizel Peada, that he 
was standing behind the wall which adjoins 
the road which passes the premises of 
Dhanu Peada, that Momtaz was in the field 
on the opposite side of the road on a rather 
lower leval and that Mofizel took a delibe¬ 
rate aim at Momtaz and killed him. 

The written statement made by the de¬ 
fendant Mofizel Peada was to the effect that 
it was true that he had tired the gun but 
that he was standing on the west of the 
verandah—the verandah of the house and 
not behind the wall adjoining the road— 
that he fired the shot towards the field with 
a view to threaten the opposite party and 
that it was a pure accident that the bullet 
struck Momtaz, that he fired the shot to¬ 
wards the field thinking that there was no 
one there and that he had no intention to 
kill Momtaz or any one else. 

It was part of the prosecution case that 
Dhanu had incited Mofizel to shoot Momtaz. 
Some of the vvitnesses said that they had 
heard Dhanu ask Mofizel to fetch Dhanu's 
gun and shoot Momtaz. 

It seems to me that the learned Judge 
made a very significant observation with 
regard to that part of the case when lie 
said: “The gun and license were in his 
name, but if there were such a shooting and 
hullabaloo, who would hear him give an 
order in the terms that we have given here? 
Besides that does not agree with the First 
Information Report statement that the gun 
was taken by Mofizel from the house. The 
evidence now given looks like an inference 
drawn by angry and prejudiced men.” 

It seems to me that it would be difficult, 
having regard to the distance which separat¬ 
ed some of the witnesses and Dhanu Peada 
and the noise and shouts which apparently 
were going on, for those witnesses to have 
heard what is alleged to have been said, 
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namely, that Dhanu had asked Mofizel to 
fetch his gun and shoot Momtaz. 

. With regard to the witnesses who were 
called on behalf of the prosecution, the 
learned Judge summarised his criticisms 
in the following manner:—“Thus it may be 
said generally that none of the witnesses 
can really be said lobe disinterested except 
the Doctor who is not an actual eye-wit¬ 
ness, and there is no ej’e-witness who 
has not apparently made statements which 
conflict with his evidence before the Com¬ 
mitting Magistrate or the statements record¬ 
ed by the Sub-Inspector.” 

There are other matters to which the 
learned Judge referred which the Jury were 
entitled to take into consideration but it is 
not necessary for me to deal with them in 
detail. It is sufficient for me to say that 
this was a case in which the Jury might 
come to the conclusion that they could not 
accept the evidence of the prosecution wit¬ 
nesses as being reliable in ail respects. 

If i understand the learned Judge’s sum¬ 
ming up and his reference, it seems to me 
that he has based his conclusion that the 
accused deliberately shot Momtaz on certain 
facts and inferences which are to a certain 
extent independent of the evidence of the 
witnesses for the prosecution who arealleged 
to have been present at the time of the oc¬ 
currence. 

He pointed out that the course of the 
bullet was in a downward direction and 
that it went through the body of the man. 
He was of opinion that there was an import¬ 
ant corroboration of the case which was 
put forward by the prosecution, because it 
was alleged—and apparently it was a fact— 
that the ground behind the wall over which 
the accused is alleged to have fired the gun 
was on a higher level than the road and 
that the road again was on a higher level 
than the field on which the deceased man 
was standing and the learned Judge came 
to the conclusion that if the gun had been 
fired by the accused from that position and 
the deceased man was standing in the 
position which I have stated, the course of 
the bullet would be downward from the 
front to the back. 

I agree with the learned Judge that that 
is a matter which is material for considera¬ 
tion. At the same time I feel that it would 
be dangerous for us to rely to any large 
extent upon that, especially in the absence 
of any expert evidence as to the exact level 
of the ground and the angle in wlncli th$ 
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gun would have had to he held in order to 
inflict such a wound upon the deceased man 
if he had been standing in Iheposition which 
I have stated. 

It is, therefore, possible, in my opinion, 
that the Jury may have come to the con¬ 
clusion that it would not be safe to accept 
the case for the prosecution. 

The Jury then had to consider the state¬ 
ment which had been made by the ac< used 
person. The learned Judge stems to have 
formed the opinion that that statement 
could not possibly be true, for, amongst 
other reasons, that if the shot had been 
fired in the direction and in the manner 
described by the accused, the bullet must 
have gone over the head of the deceased 
person. I am inclined to agree with the 
learned Judge that, the statement made by 
the accused person as it stands cannot be 
accepted and the Jury may have been of the 
same opinion. 

The Jury, however, may have come to a 
further opinion, viz., that the case for the 
prosecution was not in every respect accu¬ 
rate, and that the statement of the accused 
in every respect was not accurate, but that 
he may have fired the gun with a view to 
threaten the deceased man or some of his 
comoanions, although he did not fire it 
from the place in which he said he did and 
in the direction in which he said he did. 

At the same time they may have conclud¬ 
ed that he had no intention to hit anybody. 
In other words, the Jury may have rejected 
both the prosecution story and the 
story told by the accused and may 
have come to a conclusion relying only 
-upon those facts which they thought had 
been proved. 

When a learned Judge makes a refer¬ 
ence to this Court under s. 307, it is the 
duty of this Court not only to consider the 
entire evidence, but also to give due weight 
to the opinion of the learned Judge and 
the Jury and in the circumstances of this 
case, in mv judgment, it would not be 
right for this Court to hold that the verdict 
of the J ury was perverse. 

The result is that, in my opinion, this 
Reference ought not to be accepted. 

it was open, in my opinion, to the Jury to 
convict Motizel Peada under s. 3t 4 (A) 
having regard to the fact that there was a 
charge against him under s. 302. Therefore, 
the verdict of J ury as regards this accused,’ 
jiamely, that he was guilty under s. 14 7 and 


also of one offence under s. 304 (A) ought to 
be accepted. 

Define leaving this case, 1 regret to say 
tha! i find it nec«ssaiy once more to refer 
to the way in which tlie map in this case 
was prepared. 

It is many years since this Court drew 
attention to the way in which plans were 
prepared : and the matter was expressly 
dealt with in the case of Emperor v. Abirash 
Chandra Bose (1), the head-note of which 
runs as follows :— 

“A peison who makes a map in a criminal 
case ought not to put upon it anything mere 
than what he sees himself. Particulars 
derived from witnesses examined on the 
spot should not be noted on the body of 
the map hut on a separate sheet of paper 
annexed to the map as an index thereto 
and this Court drew attention to the fact 
that the Police Regulation dealing with 
the preparation of maps had been amended 
so long ago as 192u in consequence of a 
representation which had been made by 
this Court. The Police Regulation as 
.amended in this respect (r. 173) is set out 
in the report. 

I should have thought that a sufficient 
time has elapsed to enable those who have 
the conduct oi criminal cases in subordinate 
Courts to see that the directions of this 
Court and of the Government of Bengal are 
carried out. 

In this case the map which, we were 
informed by the learned Counsel who ap¬ 
peared lor tiie Crown, was placed beioie the 
Jury, is a glaring instance of what ought 
not to be done. In this case there was a 
dispute between the prosecution and the 
defence as to the exact position in which 
the accused was standing, when he fired 
the gun. The prosecution said that he was 
standing behind the wall near the road. 
r lhe accused said that he was standing on 
the verandah of the house at some distance 
away. In spite of this 1 find on the map, 
a place marked near the wall with the 
following note: “ From this place the 
accused jYlofizel Peada fired fiis gun.” 

liiis is the place alleged by the prosecu¬ 
tion. Anything moie impioper it is oiflicult 
to imagine. Inis 1 find m an other pint of 
the ina]). “The deceased Alomtaz An. 11a 
was standing here when he w as met with 
the gunshot.’ r lhese aie two things 
which the Bub-inspector of Police who, we 

(b 84 Ind. Cas. 051; 52 C. 172; 26 C. W. N. 995;(1924) 
A. 1. U. (G.) 1029; 26 Cr. L. J. 350. 
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were told, prepared the map, could not 
possibly have seen, because lie was not 
there at the time and he must have m ide 
those insertions in the map relying upon 
inform ition which he received from the 
witnesses. 

There is one thing which it was most 
important for the person who made the 
map to note but which he did not mark on 
the map: that is, the place where he found 
the body of the deceased man. The Sub- 
Inspector said that lie found the body 
lying in the field. He ought to have taken 
careful measurements so as to identify the 
exact spot. That is a thing which he saw 
but which lie did not note on the map. 

I do not think it necessary for me to say 
anything more upon this point, as the 
matter has already been dealt with so 
frequently by this Court. In my judgment, 
the map in its present state ought not to 
have been allowed to be placed before 
the Jury. If it was necessary for the m ip 
to be placed before the Jury, tlie proper 
thing to be done was to have a clean copy 
made with these entries omitted so that the 
Jury would have a map before them which 
would not have prejudiced their minds 
in any way. 

We now have to consider what sentence 
should be passed upon the accused Mofizel 
Peada. He was convicted by the Jury 
under s. 304 (A). There is no doubt that 
M >lizel Peada caused the death of Momtaz 
Moll i by doing a very rush and negligent 
ait, which did not amount to culpable 
homicide. Jn my opinion, there was no 
justification for the accused person taking 
out the gun and firing it specially with a 
ball cartridge in view of the situation which 
existed. A person who goes into a riot 
with a gun loaded with a ball cartridge is 
apt to cause serious injuries to some one 
person or persons : and it is a practice 
which cannot be looked upon lightly by a 
Court of Justice. In this case, the unfortu¬ 
nate result w is that the accused caused the 
death of Momtaz Mol la. 

The trial in this case concluded at the 
en 1 of J muary this year and the reference 
was made by the learned Judge on the 3rd 
of February so that Mofizel Pea la has 
b^en in Jail for three months already 
expired which, but for the reference, 
wj il l hive been served as part of his 
sentence. V he result, therefore, i 3 that 
we take that into consideration an l pi 3 s a 
sentence on Mofizel Peada under s. 301 (A), 


of fifteen months’ rigorous imprisonment 
to commence from to-day and we pass a 
similar sentence for the offence under 
s. 117—the two sentences to run con~ 
currently. 

Panton, J.—I agree. 

Z. K. Order accordingly. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 12 of 1925. 

March 17, 1925. 

Present: —Mr. Daniels, J. Q. 

EMPEROR through KALICHARAN 

—Complainant 


I OUQ 


BRIJ BEHART—Accused. 

Criminal Procedure Code (Act V of 1808), s. 8! t 2 _ 

Examination of accused , stage of—Examination after 
further cross-examination of prosecution witnesses 
whether necessary—Irregularity — Prejudice. 

Where in a warrant case the accused is examined 
after the examination, cross-examination and re¬ 
examination of th 2 prosecution witnesses, a further 
examination of the accused is not necessary after the 
char"* and after the prosecution witnesses have beeii 
re-call id for further cross-examination, [p. 216, col. 2.] 

Assuming that such further examination is neces¬ 
sary. the omission to make this further examination is 
a m-iv irregularity which does not, in the absence of 
prejudice to the accused, affect the legality of the 
trial, [ibid.] 

In ?e Varisai Rowther, 73 Ind. Cas. 163; 46 M 419 
41 M. L. J. 567; 17 L. \V. 722; 32 M. L. T. 385; (1923) 
M. W. N. 177; (1923) A I. R. (M.) 609; 24 Cr. L. J. 547, 
E nperorv. Skeopul, 85 Ind C as. 913; 1 O. W. N. 833- l(j 
O. t'c A. \j R 1331: 26 Cr. L. J. 055, and Bechu Chauhe 
v. Emperor, 71 Ind. Cas. 115; 15 A. 121; 20 A. L. J. 
8* 1; < 14v.'ii A. I. 11. A.) 81; 21 Cr. L. J. 67, referred to. 

Case reported by the Additional Sessions 
Judge, K fieri 

Mr. ILirish Chandra, for the Complainant. 
Mr. S N. Roy , for the Accused. 


ORDER.—This case has been referred 
by the learned Additional Sessions Judge 
of ICheri on the ground that the trial is 
vitiated by a failure to examine the accused 
as required by s. 312, Cr. P. C. The facts 
of the case are as follows. The prosecution 
evidence was recorded on 4th and 11th 
October 1924 and was concluded 
on the latter date. After the conclusion of 
the prosecution evidence the accused was 
examined in detail and a charge was there¬ 
upon framed under s. 599, Indian Penal 
Co le. On 1 4th October the accused 
intimated a desire to further cross-examine 
the prosecution witnesses. These witnesses 
ware re-called and cro33-examiaed on 20th 
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October. The accused’s statement was not 
recorded over again at tlie conclusion of 
the cross-examination. The accused called 
four defence witnesses and judgment 
was then pronounced. 

The first question is whether the (Yurt 
was bound to examine the accused fur the 
second time on October 20th after the fur¬ 
ther cross examination of the prosecution 
witnesses, and the second whether if so the 
omission to do vitiates the trial. It has 
been generally assumed since the recent 
amendment of the Cr. P. O that the answer 

question is in the aflirmative, 

Bench of the Madras High 
In re. Y aviso i Rowther (1) 
a majority of four to one that 
it is not necessary. 

The reasoning on which the Court pro¬ 
ceeded will appear from the following ex¬ 
tract from the judgment of the learned 
Chief Justice. 

“In a warrant case, which is all we are 
concerned with here, the procedure autho¬ 
rized by the (Yde is that the prosecution 
witnesses are called and can then be cross- 
examined on behalf of the accused and if 
necessary re-examined. The prosecution 
witnesses called at this stage are generally 
the whole prosecution evidence and the 


to the first 
but a Full 
Court in 
has held bv 


prosecution is closed. The Magistrate then 
either dismisses the case on the ground 
that no case is made out or, after question¬ 
ing the accused generally to enable him 
to explain any circumstance appearing 
against him from the evidence, formulates 
a charge under s. 254, Cr. P. O. The 
charge is then read over and explained to 
the accused under s. 255 and he is asked 
whether he is guilty or has any defence to 
make. This procedure is directly in ac¬ 
cordance with the Code, and it is difficult 
to see how any other is possible. It may 
be that the accused is not going to ask 
that the witnesses for the prosecution be 
re-called for cross-examination under s, 256, 
but proposes at once to call his evidence; 
or it may be that he is not going to call 
any evidence, but to rely on his address 
to the Court. In either event he will have 
been called on for his defence and by the 
words of the Statute, the questioning has 
to be after the termination of the prosecu¬ 
tion evidence and before he is called on 
for his defence. It is true that, under 

(1) 73 Ind. Oas. 163; 46 M. 449; 44 M. L. J. 567; 17 L 
W. 722; 32 M. L. T. 385; (1923) M. W. N. 477: . 1923) 4 
I. R. (M.) 609; 24 Cr. L. J. 517 
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s. 2o6, although he has not availed himself 
of the first opportunity of cross-examining 
prosecution witnesses, he can ask for them 
to be re-called for that purpose. Thatdoes 
not, in my judgment, make that cross-ex- 
minalion part of the examination of the 
prosecution witnesses within the meaning 
of s 342”. 

I am disposed to agree with this view. 

I here is, however, another ground on 
which this case can be decided. Even 
assuming that a further examination of the 
accused is necessary after the charge and 
at ter t lie prosecution witnesses have been re¬ 
called for cross-examination, I am in entire 
disagreement with the view of the Calcutta 
and Madras High Courts that the omission 
to make this further examination is an il¬ 
legality which vitiates the trial without 
regard to whether the accused has been 
prejudiced or not. The authority of this 
(Yurt to which the learned Sessions Judge 
refers, namely, the case of Emperor v. Sheo- 
pal (2) does not support that view, for in 
that case the conviction was set aside on 
the express ground that the accused had 
been prejudiced. In Bechu Chaubc v. 
Emperor (3), Stuart, J., has taken the view 
that the examination, after the statements 
ol the accused had been recorded, of a fur¬ 
ther prosecution witness whose evidence 
did not add materially to the evidence al¬ 
ready given was merely an irregularity 
which did not in itself vitiate the trial. 
In the present case all the allegations which 
the accused had made were fully on the 
record at the time when the prosecution 
evidence was originally closed and his 
examination taken place. 'Fhe cross-examina¬ 
tion of the prosecution witnesses added 
nothing on which it was necessary to further 
examine him and the omission which has 
taken place, if it was an omission, has not 
prejudiced the trial in the very smallest 
degree. I, therefore, am unable to accept 
the reference but direct that the record he 
returned. 

?-}£• , Ref erence not accepted. 

943; 1 O. W. N. 833; 10 O & A L. R 
1381; 26 Cr. L. J. 655. 

(3) 71 Ind. Cas. 115; 45 A. 124; 20 A L. J 874: (19-M) 

A. I. R. (A.) 81; 24 Cr. L. .1. 67. 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Application No. 95 

of 1924. 

July 23, 1924. 

Present: —Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. O. 

11DH A R A M—Accused—Applicant 

versus 

EMPEROR —Opposite Part*/. 

Criminal Procedure Code (Act V of IMS), s. ’,3U— 
Revision - Interference by High Court with pending 
proceedings - Partnership—Dispute of civil nature be¬ 
tween partners— Criminal prosecution, discouragement 

of. 

The High Court is extremely reluctant to interfero 
in a preliminary stage, with the trial of an offence 
before a Magistrate. Hut it will interfere on occasions 
where the circumstances clearlv call for its interfer¬ 
ence. [p. 247, cols. 1 & 2.1 

It is proper that the Courts should look with much 

suspicion on criminal actions which are brought 
forward by partners of a still subsisting partnership 
against one another. By means of threats a prosecu¬ 
tion may be made an extremely oppressive mechanism 
for compelling a partner to admit or to pav up a claim 
or enter into some compromise in a matter which is 
really one more suitable for settlement in a civil suit 
than a case for criminal prosecution. It is often the 
case that a merchant would rather, instead of being 
arrested under a criminal warrant and thus receivin'* 
a shock to his credit, be willing to j ay up or admit a 
claim which he believes to be unjust. Such proceed¬ 
ings may often be very excessively oppressive, and the 
test to be applied to such cases is whether on reading 
the complaint it seems quite clear that the complain¬ 
ant docs not aver that anything has happened which 
can be brought under any provision of the Penal Code 
[p. 247, col. 2.] 

JUDGMENT. —This is an application 
to quash certain legal proceedings now 
pending in the Court of City Magistrate, 
Sukkur, instituted by the complainant, 
Hiranand, against the accused Udharam on 
the 15th day of May 1924, which proceed¬ 
ings have only reached the stage at which 
a bailable warrant has been issued against 
the accused. 

This is a case of a dispute between a 
capitalist and working partner and shortly 
the dispute being in respect of dealings 
by the accused who is the present applicant 
in respect of business at any rate con¬ 
nected with the firm’s business. 

We are extremely reluctant to interfere 
in these preliminary stages with the trial 
° f an ,°5. ence before the Magistrate. It is 

dlfi[lcu ! t And out on the allegations 
ot the parties whether the ciiminal offence 
will possibly not lie. We do not wish to 

interfere much with the discretion of the 

i.n a v?I S i ra * teS ^- who are vestecl with ample 
poi eis to dispose of a case, before it is 


2-47 

proceeded to its due termination, but we 
do interfere on occasions where the circum¬ 
stances clearly call for our interference, 
and it would seem very proper that the 
Courts should look with much suspicion 
on criminal actions which are brought 
forward by partners of still subsisting part¬ 
nership against one another. It is obvious 
that by the means of threats a prosecution 
ma 3 7 be made an extremely oppressive 
mechanism for compelling a partner to 
admit or pay up a claim or enter into 
some compromise in a matter which is 
really one more suitable lor settlement in 
a civil suit than a case for a criminal prose¬ 
cution. The matter may be clearly a matter 
for the Civil Courts and it would be very 
difficult for a Criminal Court to say on what 
side justice lies and it is often the case that 
the merchant would rather instead of be¬ 
ing arrested under a criminal warrant and 
thus receiving a shock to his credit be 
willing to pay up or admit a claim which 
he believes to lie unjust. This is particular¬ 
ly the case where the operations of the 
partnership are spread all over India and 
where it is possible that a warrant may 
be issued to arrest thereunder a partner 
who is in a very distant jurisdiction. 

It is clear that such proceedings may 
often be very excessively oppressive, it is 
necessary, therefore, to criticize this com¬ 
plaint and apply the usual test whether 
on reading the complaint it seems quite 
clear that the complainant does not aver 
anything has happened which can be 
brought under any clause of the Penal 
Code. 

Now what is alleged here is that the ac¬ 
cused is the working partner of the firm 
in which the complainant and others are 
the capitalists that the work of the firm 
is in connection with the lac and other 
jungle products, in the course of that 
business the accused went up to where 
these products are to be found while he 
was there he entered into some disastrous 
private contracts in connection with the 
purified form of lac known as chapra, 
finding these speculations against him lie 
implored the assistance of his Seth part¬ 
ners to pay up the loss which he had in¬ 
curred as a private trader promising to 
meet them out of his private assets and 
admitting that these transactions were 
private transactions; the complainant, there¬ 
fore, paid up Rs. 10,000 and the accused 
is now showing reluctance to stand by his 
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bargain and is attempting to assert that 
the transactions were not gambling transac¬ 


tions or at any rate not for his own private 
benefit but were legally binding on the firm. 

Now if this story is true as told in the 
complaint as to which we express no 
opinion it appears that the accused 
has been behaving in a very unworthy 
manner. 

hether or no his actions can be brought 
under the Penal Code they are not the 
actions which would be done by the honest 
man and the loyal partner, but we do not 
see that there is anything which amounts 
to an offence of cheating even on the state¬ 
ment of the complainant. As a matter of 
fact the letters on which great reliance is 
placed do not seem to show that positive 
assertion of the liability of the firm was 
made, it is rather an admiseri cordiam 
appeal to the Seths that these transactions 
should be ratified by the firm or at any 
rate some allowance should be made to the 
accused in respect of these transactions but 
even apart from that question what was 
the false representation the accused made 
when he induced the complainant to part 
with his money he declared that he will 
be personally liable for the debt. 

But if it was a separate transaction he 
is still liable for it if the promise had 
been that he would pass some negotiable 
instrument or enter into a written agree¬ 
ment or even make debit entry in the 
private accounts and the partnership ac¬ 
counts admitting or creating his personal 
liability and on the strength of that repre¬ 
sentation he had got the money then if he 
does not enter into these contracts or execute 
those . instruments knowing all along from 
the time lie got the advance on that re¬ 
presentation, that he had no intention of 
fulfilling those promises, that of course 
would be cheating but a mere refusal to 
admit a legal liability, the existence of 
which does not depend upon admission by 
the person who is to be made liable, is not 
such a breach of the promise made at the 
time of the offence, as would amount to 
make false representation at the time of 
the advance. 

It would seem, therefore, in view of what 
is said above, there is no hope that the 
accused will be convicted under s. 420, 
therefore, it is prudent to put an end ~to 
this case. We, therefore, quash the pro¬ 
ceeding. 

z - Proceeding quashed. 


CALCUTTA HIGH COURT, 

Criminal Appeal No. 325 of 1924. 

August 14, 1924. 

Present: —Justice Sir Hugh Walmsley, Kt., 

and Mr. Justice Mukerji. 

A. H. TURN HR—Accused— 

Appellant 

versus 

EMPEROR—Opposite Party. 

Penal Code (Act XLV of 1800). ss. 30, 1,07. 1,71 — 
Counterfoil of paying-in-slip of Bank, whether valu¬ 
able security—Using forged counterfoil as genuine — 
ff e tct?, whether triable by Court of Session. 

A counterfoil of a paying-in-slip which purports to 
be an acknowledgment of the receipt of a sum of 
money by a Bank and bears the impression of a stamp 
put upon it by the Bank Officials stating that the 
amount mentioned in the couuteifoil has been received 
by the Bank is a valuable security within the meaning 
of tlie definition laid down in s. ."0 of the Penal Code 
»ncU person who is charged with an offence under 
s. 471 of the Code with regard to such a document 
must, consequently, be tried by the Court of Session, 
[p. 249, col. 1.] 

Appeal against an order of the Chief 
Presidency Magistrate, Calcutta, dated the 
2nd June 1924. 

Mr. K. N. Chowdhurxj and Babus Mritun- 
joij Chottopadhya and Bhupendra Nath Das , 
for the Appellant. 

Babu Tarakcswar Pal C/iowdhury, for the 
Crown. 

JUDGMENT. 

Mukerji, J. —The appellant was tried 
by the Chief Presidency Magistrate of 
Calcutta on charges under s. 4158, Indian 
Penal Code, s. 471, read with s. 465, Indian 
Penal Code, and s. 420, read with s. 511, 
Indian Penal Code, or in the alternative 
under s. 385, Indian Penal Code. lie has 
been acquitted of the charge under s. 468, 
Indian Penal Code, and convicted on the 
other charges. The learned Magistrate 
sentenced him to six months' rigoious 
imprisonment on the charge under s. 171, 
read with s. 465, Indian Penal Code, and 
to six months’ rigorous imprisonment under 
s. 420, read with s. 511, Indian Penal Code, 
or in the alternative under s. 385, Indian 
Penal Code, the two sentences to run con¬ 
secutively. It is not necessary for us in 
the present appeal to deal with the facts of 
the case inasmuch as at the very outset 
we are met with a difficulty which arises 
by reason of the fact that the document 
which the appellant is said to have used 
and in consequence of which the charge 
under s. 471, read with s. 465, Indian Penal 
Code, was framed is really one which is 
a valuable security within the definition of 
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that^expression as contained in s. 30 of the 
Indian Penal Code. The document in ques¬ 
tion is a counterfoil of a paying in slip which 
purports to he an acknowledgment of receipt 
of a sum of Rs. 55,000 by the Bank at 
whose instance the proceedings in this case 
were instituted. It bears the impression 
of a rubber stamp put upon it by the Bank 
Officials stating that the amount mentioned 
in the counterfoil had been received by the 
Bank. On the face of the document, it 
purports to be an acknowledgment in respect 
of that amount and, therefore, purports to 
be an acknowledgment that the Bank is 
under a legal liability to hold the amount 
in deposit on behalf of the appellant and 
to pay it to him or at his requisition. It 
does not matter that it is not a stamped docu¬ 
ment. It is clear, therefore, that it comes 
within the definition of valuable security 
as laid down in s. 30, Indian Penal Code. 
The case was, therefore, one which was 
triable exclusively by the Court of Sessions 
and the learned Magistrate had no juris¬ 
diction to deal with it in the way that 
he did. 

We have been asked by the learned Coun¬ 
sel appearing on behalf of the appellant to 
go into the facts in order to determine 
whether there should or should not be a 
commitment in this case. Regard being 
had, however, to the fact that the appellant 
was convicted in respect of the offences 
mentioned above I think that a 'prima facie 
case has, as a matter of fact, been made out 
against him and, therefore, we should re¬ 
frain from going into the merits. 

In my opinion, the conviction and sen¬ 
tence passed on the appellant should be 
set aside and the case should be sent back 
to the learned Chief Presidency Magistrate. 
He will make a proper order committing 
the case for trial to this Court in the 
exercise of its Original Criminal Jurisdic¬ 
tion. Pending his trial the appellant may 
be released on bail to the satisfaction of the 
Chief Presidency Magistrate. 

Walmsley, J.—I agree. 

z. k. Conviction set aside. 


LAHORE HIGH COURT. 

Criminal Appeal No. 1009 of 1924. 

February 10, 1925. 

Present: —Mr Justice Zafar Ali. 

MANGAL SINGH and another— 
Accused—Appellants 
versus 

EMPEROR —Respondent. 

Penal Code (Act XLV of I860), s. 100 — Attack 
with lathis— Apprehension of grievous hint — Death 
caused in exercise of right of private defence — 
Offence. 

The accused, two brothers, while passing a certain 
way were attacked by three men armed with lathis 
and in the light that ensued one of the accused inflict¬ 
ed a blow on the head of one of the assailants which 
proved fatal. Several injuries had been caused by the 
assailants to the accused : 

Held, that under the circumstances the accused had 
every reason to apprehend that grievous hurt might 
be caused to them by their assailants, and that they 
were, therefore, justified in striking in self-defence in 
the manner in which they did and were not guilty of 
any offence, [p. 230, col. 1.] 

Criminal appeal from an order of the 
Magistrate, First Class, Kasur, District 
Lahore, dated the 1st December 1924. 

Dr. Nand Lai, for the Appellants. 

JUDGMENT. —The two brothers, Man- 
gal Singh and Fauja Singh, have been 
tried together and convicted, the former 
under s. 304, part. H, and the latter under 
ps. 325/109, Indian Penal Code,and sentenced 
to rigorous imprisonment for seven years 
and fiveyears respectively. They have appeal¬ 
ed through Dr. Nand Lai who contends that 
the solitary in jury received by the deceased 
Kesar Singh which proved fatal was inflicted 
by Mangal Singh in exercise of his right of 
private defence and that Fauja Singh, his 
brother, could on no account beheld respon¬ 
sible for the same. This contention receives 
c. jfinlerable support from certain con¬ 
clusions arrived at by the Court below 
and also from all the surrounding circum¬ 
stances. 

There can be no doubt that the deceas¬ 
ed Kesar Singh, and his uncles, Surain 
Singh (P. W. No. 1) and Deva Singh (P. W. 
No. 6)had reason tobeinimical totheaecused 
because they suspected that a nephew 
of the latter had stolen a she-buffalo of 
Surain Singh. On the fateful day Dewa 
Singh was returning to his village in the 
afternoon riding on a horse when Mangal 
Singh accused met him and attacked him 
with a stick inflicting a blow on his 
shoulder. Dewa Singh galloped off and 
thus saved himself from receiving further 
blows. It was on the ensuing evening 
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tliat Kesar Singh received the fatal 


.lury. 1 he question is, under what cir¬ 
cumstances did he receive it ? 

The prosecution theory was that both 
the accused came armed with sticks and 
attacked Kesar Singh while he was sit¬ 
ting at the village pond nearhisshe buffaloes, 
that they kept beating him even after lie had 
been knocked down and lay on t he ground and 
that Sundar Singh and Sadru Machhi res¬ 
cued him and beat off the accused wit h their 
sticks. Ii l his were true, the deceased must 
have received more injuries than one, but 
the medical evidence established that he 
bore only one injury. The lower Court 
found that this part of the prosecution story 
was false and it further found that Sadru 
and Sunder Singh were not present at all 
at the light. They were obviously introduc¬ 
ed to account for the injuries which the 
accused had received. According to the 
medical evidence Mangal Singh had as 
many as nine injuries and Fauja Singh 
had three Their defence was that in the 
first place Devva Singh fought with Mangal 
Singh and that subsequently I)ewa Singh 
went to the village and there in company 
with his brother Surain Singh and nephew 
Kesar Singh attacked Mangal Singh and 
Fauja Singh when they passed that way. 
As according to his own showing Dewa 
Singh had received an injury at the hands 
of Mangal Singh, the accused version 
appear to be true, and the prosecution 
story that the accused made an unprovoked 
attack upon Kesar Singh and that Surain 
Singh and Kishan Singh, though they were 
on the spot, did not go to his rescue and did 
not intefere at all is on the face of it highly 
improbable. " 

\\ hat appears to have happened was that 
Dewa Singh, Surain Singh and Kesar Singh 
lay in wait for Mangal Singh to chastise 
him for his assault upon Dewa Singhand that 
as Mangal Singh came up that way accom¬ 
panied by his brother Fauja Singh,'the three 
men fell upon Mangal Singh. Fauja Singh 
naturally interfered on behalf of his brother 
Mangal Singli. In the fight that ensued Mangal 
Singh inflicted a blow on the head of Kesar 
Singh which proved fatal. As Mangal Singh 
was attacked by three men who were armed 
with lath is . as indicated by the injuries inflict¬ 
ed he had every reason to apprehend that they 
might cause grievous hurt to him and was, 
therefore, justified in striking in self-defence 
in the way he did, and under these circum¬ 
stances Fauja Singh could not be held re- 
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sponsible at ail for the blow inflicted by 
Mangal Singli. 

Hie prosecution story has been found 
to be false in material particulars, while 
the accused’s version is probable and is 
supported by Bur Singh who according to 
the testimony of Kishan Singh (P. W. No. 
~) was an eye-witness of the occurrence. In 
^ iew of all these facts and circumstances 
the conviction of neither of the accused is 
maintainable. I, therefore, accept the appeal 
. | convictions and sentences, 

acquit the appellants and order that they 

be released from Jail forthwith. 

z - K ■ Appeal accepted. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No 25 of 1925. 

March 5, 1925. 

Present Mr. Dalai, A. J. C. 

H A Z A RI —Aeons ed—A pplioa n t 

versus 

EMPER( )R —Opposite Party. 

Opium Acta of 1878). ss. o, 9 ( u ) - Rules framed 
bu U. P Government, rr. 2d, U8 A—Conditions of 
license, fro. 18 - Licensed vendor of opium—License 
fee, failure to pat/ — Xotice, absence of, effect of— 
V a dure to write up accounts - Offence. 

A licensed vendor of opium becomes liable to pay 
the license fee only on receipt of notice and in the 
absence of such notice he cannot be held criminally 
liable for failure to pay the license fae. [p. 251. col. 1.‘] 

A licensed vendor of opium who fails to write up 
he accounts for a particular day as soon as the 
transactions for that day have been closed is guilty of 
an offence under s. 1) (g) of the Opium Act. [ibid. ] 

Criminal application against an order of 
the Additional Sessions Judge, Baraich, 
dated the Rth November 1924, upholding 
that of the Magistrate, First Class, Baiaich, 
dated the 18th September 1924. 

Mr. H. A. Da ss, for the Applicant. 

I lie Government Pleader, for the Opposite 
Party. 

, • —It is strange that 

neither of the subordinate Courts should 
have made a note of the harassing con¬ 
duct of Babu Rup Kishore Khanna, Excise 
Inspector. That man brought three charges 
against the applicant, Hazari, retail license 
vendor of opium: 

(1) That he kept packets of opium in his 
shop of short weight; 
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(2) That he failed to pay license fee as 
required by law, and 

(3) that he had not written up accounts 
of the 10th and 11th of July. 

The first charge was found to be false. 

The packets were all found of proper 
weight in the Court of the Deputy Magistrate. 
As regards the second charge the applicant 
became liable to pay license fee only on 
receipt of notice and without such notice 
he could not be held criminally liable for 
failure to pay license fee. The Inspector, if 
he was worthy of his duties and not merely 
intent on getting up criminal cases to show 
off his work, ought to have known this. 

It appears to me scandalous that a licensed 
vendor should be prosecuted and put to 
enormous amount of trouble and expense on 
such false charges. 

The applicant’s conviction is upheld by 
the learned Sessions Judge for not writing 
up accounts of the 10th and lltli of July. 
Under r. 25 of Rules framed by the Local" 
Government under s. 5 of the Opium Act 
and gazetted (part I, page 915, U. P. Gazette, 
18th July (1914) a person to whom a license 
has been granted by the Collector may 
sell opium by retail in accordance with the 
conditions specified in r. 48-A. This Rule 
was framed and gazetted on 8th June 
1922. Condition 18 of the conditions gov¬ 
erning license is that regular and accurate 
accounts shall be maintained by the license- 
holder and that such accounts shall be 
written up as soon as the transaction for 
each day has been closed. Under s. 9 (g) 
of the Opium Act a breach of this rule will 
be penal. 

The conviction, therefore, for not writing 
up accounts as soon as the transactions of 
the 10th and 11th July were over must be 
maintained. 

At the same time bearing in mind the 
two false charges brought against the ap¬ 
plicant and the present charge being due 
more to neglect than to dishonest}’ I reduce 
the fine to Re. 1. The balance of fine, if 
any. recovered, shall be refunded. I am 
informed that the applicant has already 
paid the fine of Rs. 50. 

z * K. Fine reduced. 
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CALCUTTA HIGH COURT. 

Ok i m inal Revision No. 814 ok 1924. 

November 25, 1924. 

Present: —Justice fcJir Babington Newbould, 
Ivr, and Mr. Justice Mukerji. 

K A LISA I) HAN ADDYA—Petitioner 

VC )*$US 

NANI LAL HAZRA— Opposite Party. 

Criminal Procedure Code (Act V of ISOS), ss. J,7(>, 
J,7t)-B—Penal Code (Act XLV of 1SC0), s. 1VS- Com¬ 
plaint, refusal to mahe—Superior Court, reversal of 
order by—Reasons for reversal Complaint in respect 
of perju ry—Particulars. 

Where a Superior Court reverses an order of a Trial 
Court refusing to proceed under s. 470 of the Cr. P. C 
sufficient reasons must he given by the former Court 
us to why it thinks that the discretion was not properly 
exercised by the Trial Court. |p. 252, eol. 1.] 

Where a complaint is made by a Court under s. 170 
of the Cr. I*. C., in respect of an offence under s ISt.'I of 
the Penal Code, the complaint must contain the par¬ 
ticulars of the offence in respect of which it is made. 
[ibid.\ 

Criminal revision against an order of 
the Sessions Judge, 24-Pargannas, dated 
the 12th September 1924. 

Mr. Santosh Kumar Pose, for the Petitioner. 

The Depuly Legal Remembrancer, for 
the Grown. 

JUDGMENT.— The Rule has been 
issued to show cause why the order 
passed by the Sessions Judge of the 24- 
Pargannas, dated the 12th September 1924, 
should not be set aside, or such other or 
further order passed as to this Court may 
seem fit. The order in question was passed 
by the learned Sessions Judge under the 
provisions of s. 476-B of tlie Cr. P. C. 

The petitioner was the complainant in 
a case under s. 40G of the Indian Penal 
Code which he had instituted against one 
Nani Lai Hazra. The case was Lied by the 
Honorary Magistrate, Rev. K. P. Banerjee, 
who, on the 23rd May 1924, acquitted the 
accused, Nani Lai, on the charge on which 
he was tried. On an application made by 
the accused, Nani Lai, tiie petitioner was 
called upon to show cause as to why he 
should not be prosecuted under the provi¬ 
sions of s. 47(> of the Cr. P. C. The 
petitioner showed cause, and the learned 
Honorary Magistrate, on the 11th July 1924. 
after hearing the petitioner, passed an 
order to the effect that lie did not wish to 
prosecute the petitioner. The accused Nani 
Lai thereupon preferred an appeal, under 
the provisions of s. 470-B of the Cr. P. C., 
to the learned Sessions Judge, and the 
learned Sessions Judge, on the 12tli Sep- 
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tember 1924, passed the order which forms 
the. subject matter of this Rule. 

The relevant portion of the order of the 
learned Sessions Judge, wherein he gives 
his reasons for making the order which is 
complained of, runs in these words: “The 
learned Pleader for the petitioner urges 
that it has been shown that the opposite 
party made deliberate false statements. 
They are detailed in the petition (meaning 
the petition presented by the accused Nani 
Lai in his Court). The opposite party 
has appealed. 'The cause shown is not 
sufficient. The appeal will be allowed. Let 
a complaint be made to the Magistrate 
directing the prosecution of the opposite 
party under ss. 211 and 193 of the Indian 
Penal Code” 

Whatever may be said to be the justifica¬ 
tion for the order which the learned Sessions 
Judge passed in this matter, he does not 
appear to have dealt with one very im¬ 
portant question which arises in a case of 
this nature, namely, in a case where the 
discretion vested in the Trying Magistrate 
is exercised by that Court in refusing to 
make an order under s. 4 7G. Where a 
Superior Court reverses the order of the 
Trial Court refusing to proceed under 
s. 476 of the Cr. P. C. sufficient reasons must 
be given by that Court as to why he thinks 
that the discretion was not properly 
exercised. In ihe present case it does not 
seem that tlie learned Sessions Judge 
directed his attention to this matter at all. 
On this ground, therefore, it seems to us 
that the order passed by him should be 
set aside. 

There is a further matter to which our 
attention has been drawn by the learned 
Vakil for the petitioner, and that is the form 
in which the complaint was actually sent 
to the Magistrate by the learned Sessions 
Judge. In the copy of the complaint that 
is to be found on the record the particulars 
of the offence under s. 193 of the Indian 
Penal Code do not appear to have been 
set out. That is absolutely necessary in 
view of the definition of complaint as 
contained in the Cr. P. C. 

For all these reasons, we think that the 
order passed by the learned Sessions 
Judge on the 12th September 1924 should 
be set aside. The Rule is accordingly 
made absolute. 

z. K. Rule made absolute. 


LAHORE HIGH COURT. 

Criminal Appeal No. 1108 of 1923. 

April 4, 1924. 

Present :—Sir Shadi Lai, Kt., Chief Justice, 

and Mr. Justice Fforde. 
MOHAMMAD and others—Convicts— 

Appellants 

versus 

E M P E R O R—Respondent 

Evidence Act (I of 1871), ss. 32 (3), U5, 101- 
Dec eased person's statement, when admissible against 
third persons--Weight of such statement—Criminal 
Procedure Code (Act 1" of ISOS', ss. 102, 172 Practice 
of comparing statements of witnesses made in Court 
with statements mad<• to Police condemned -Statements 
made to Police when and how to be used hi/ Courts — 
Object of s. 172 (2), Criminal Procedure Cadi . 

The statement of a deceased person, so far as it is 
against the pecuniary or proprietary interest of that 
person, is admissible under sub-s. (3), s. 32, Evidence 
Act. not only against that person but also against 
persons mentioned or referred to therein, provided 
that the reference to such third persons is not foreign 
, to that portion of the statement which is against the 
interest of the declarant. |p. 256,col. 1.1 

Although in cases of the above kind the whole state¬ 
ment of a deceased person is admissible in evidence, 
the value which the Court will attach to such evidfnee 
will depend in each case upon a variety cf circum¬ 
stances. If the statement happens to be recorded in a 
document it must naturally possess greater value than 
when it depends upon the evidence, of a witness who 
purports to have heard it The Court in each case will 
also have to consider whether or not the statement in 
question bears on its face the appearances of truth, 
also the circumstances under which it came to he 
made; and whether or not the deceased person had a 
motive in making it or an object in naming the par¬ 
ticular person whom he charges with complicity in the 
crime in question. Tp. 256 cols. 1 & 2.] 

The practice of Criminal Courts of comparing state¬ 
ments made by witnesses in Court under oath, with 
statements which they are all god to have made to the 
Police during the course of the investigation held hy 
the Police prior t . the trial cannot he too strongly 
condemned, fp 257. cols. 1 & 2J 

A statement mad * by any person to n Police PfFie n r 
in the course of a criminal investigation can only be 
used at tlie trial in strict accordance with the provi¬ 
sions of s. 162 of the Cr. P. C. | p 257. col 2 

The object of sub-s. (2) of s. 172, Cr. P. (’., is to 
enable the Court to direct the Police Officer who is 
giving his evidence, to refresh his memory from the 
notes made by him in the course of his investigation 
of the case, or to question him as to e. ntradiotions 
which may appear between statements so recorded and 
the evidence lie is giving in Court If used for the 
latter purpose the provisions of ss. 115 and 161 of the 
Evidence Act shall apply, [p. 258. col. 1J 

The Court may also use the diaries in the course of 
the trial for the purpose of clearing up obscurities in 
the evidence or bringing out relevant facts which the 
Court thinks are material in the interests of a fair 
trial. If the statements in question, however, have 
not been made evidence in accordance with these 
statutory provisions, no Court has the right to refer to 
them subsequently for the purpose of coming to ft 
judicial decision upon the case which is under trial. 

[ibid :I 
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Appeal from an order of the Sessions 
Judge, Shah pur atSargodha, dated the 31st 
August 1923. 

Sheikh Abdul Qadh\ K. B., Messrs. B. R. 

I un y Sugar Chand , J. L. Kapur , and R. C. 
Soni , for (lie Appellants. 

Lila J a i Lai , R. B., Government Advo¬ 
cate, for the Respondent. 

JUDGMENT. 

Frorde, J.—Seven persons, namely, 
Muhammad, l aru, Asghar, Gul Jahanian, 
Lima. Slier Bahadur and Khan Muham¬ 
mad, have been tried by the Sessions Judge 
of Shah pur under the provisions of s. 396 
of the Indian Penal Code of having com¬ 
mitted a dacoity with murder on the night 
of the 26th or early morning of the 27th 
December 1922. Of these persons t T mra, 
Muhammad, Asghar, Gul Jahanian and 
Yarn have been sentenced to death, and 
Slier Bahadur and Khan Muhammad have 
been acquitted. 1 lie lirst five convicts now 
appeal against their convictions and sen¬ 
tences, and t lie C rown appeals against the 
acquittal of Slier Bahadur. 

The story of the prosecution is that on 
the night or early morning in question 

these men with others came to the village 

of Mi th.a l i wan a for the purpose of carrying 
out a scheme of robbery which had been 
suggested by l nira to a certain Misri who, 
in turn, arranged to procure bandits who 
were to help in carrying out the enterprise. 
The Crown case depends mainly upon the 
evidence of Alusammat Sahib Devi (P. W. 
No. 3), the discovery of various portions of 
the booty under circumstances implicating 
the respective accused persons, the evidence 
of a tracker, and a statement by Misri 
alleged to have been made to Lala Buta 
Ram, Inspector of Police in the Criminal 
Investigation Department (P. W. No. 22). 

Alusammat Sahib Devi’s evidence is short¬ 
ly as follows:—She says that on the night in 
question she was sleeping in her house with 
her children when some one pushed the 
door which was chained from inside. Her 
husband was away at Khushab. When the 
door was first pushed she thought that her 
husband had returned. Presently, how¬ 
ever, one of the shutters fell on the ground 
and a man stepped inside and stood by the 
head of her c liar pay. She asked him who 
he was, whereupon the intruder told her 
to keep quiet. Another person then enter¬ 
ed the room and put his hand on her 
month. On her removing his hand he 
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caught her by the throat. A third man 
then came in and struck her with a 
dang on the light side. He was 

followed by two others, As the witness 
cried out for help the man by the head of 
the char pay drew a knife whereupon the 
witness oilered her jewelry if they spaied 
her life. At this stage two more men came 
in making seven in ail. The witness then 
accompanied them into her inner kulha 
with a lantern. She showed the two 
dabbas containing jewelry and a small box 
containing both jewelry and money. This 
the robLers proceeded to remove. The 
robbers then asked the witness to produce 
cash from the house and demanded the 
keys of the safe. Upon her explaining that 
she had no keys and had already shown 
them all the valuables in the place they 
again threatened her life but ultimately 
appeared to come to the conclusion that 
she was speaking the truth. Having looted 
such articles as they could lay their hands 
upon, including clothes and jewelry, the 
intruders disappeared by the stairs ’lead¬ 
ing to the top of the house. The witness 
states that the dacoits were with her for an 
hour or three-quarters of an hour. She had 
ample opportunity of studying their fea¬ 
tures and was subsequently able to identify 
Asghar, Muhammad, Gul Jahanian, Umra 
and Yam, and explained the part which 
each of these persons took in the proceed¬ 
ings described. She identilied these live 
persons before the Talisildar at Mitha 
Tiwana and she also identilied them before 
the Committing Magistrate. In addition 
she recognized as property stolen from her 
room various articles of jewelry and cloth¬ 
ing subsequently produced by the accused. 

This woman was subjected to a long and 
searching cross-examination by three of 
the Counsel for the defence. This cross- 
examination, including questions by the 
Court, takes up some five pages of print¬ 
ed matter in the paper-book before us. But 
the witness throughout this exhaustive test 
remained unshaken in her evidence, and 1 
can see no reason to doubt the truth*of her 
statements. 

While these events were taking place on 
Alusammat Sahib Devi’s premises, two 
persons, one named Samanda, who is ab¬ 
sconding, and another described as a man 
of Jabbi, the former aimed with a lile and 
the latter aimed with an ordinary gun were 
keeping guard on the roof. It has been 
proved that shots were fired from one of 
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the roofs which caused the death of two 
youths, Sarup Singh and Maklian Singh. 

Evidence of the circumstances under 
which various ornaments, etc., forming part 
of the stolen booty, were produced by 
various members of the raiding party is 
given by, amongst others, Sher Muhammad 
(P. W. No. 23), a pensioned jamadar. 
This witness also was subjected to a very 
long and searching cross examination by 
Mr. Puri and Mr. Ghani, and was also 
closely questioned by the Court, and again, 

I can find no reason for doubting the credi¬ 
bility of the witness. He proves that each 
of the live persons, Asghar, I'mra, Yarn, 
Gul Jahanian and Muhammad produced 
from different hiding places articles after¬ 
wards identified as having been stolen 
in the raid in question under circumstances 
which indicate the complicity of each of 
these men in the robbery. 

The evidence of the production of certain 
ornaments is specially incriminating. For 
instance, as regards a golden kadhi stolen 
from Musammat Sahib Devi’s house, Umra 
produced one piece, Gul Jahania another 
piece, and Yam a third piece, of a golden 
e haupkali Umra produced four pieces Yarn 
three pieces and Asghar two pieces; of a 
golden leanth mala Umra produced nine 
pieces, Yarn eight and Asghar twelve, of 
a golden kantha Umra produced one piece 
and \ aru another. Umra again produced 
one pathri or a golden naurakha , Gul 
Jahanian one dhohii of the same, Yarn 
another dholni and Asghar two small 
tnwitris. Of a golden kantha one piece 
was produced by Sher Bahadur and another 
by Umra. Umra produced three pieces of 
a silver jhebe. Umra produced two kuhes 
and one nali while Yarn produced four 
kuhes and a nali. It appears from this that 
cretain stolen ornaments were broken up 
and distributed amongst these five persons. 
Muhammad took a number of witnesses 
from Mitha Tiwana to a place called ghatti 
were in a dry nala he dug up an earthen 
pot containing four pieces of clothing which 
were subsequently identified as the property 
of Jiwan Das. Other witnesses corroborate 
the evidence of the discovery of the incrimi¬ 
nating articles and it is unnecessary to re¬ 
capitulate it; their evidence is of a highly 
significant and reliable character and, in 
my opinion, is an important link in the 
damning chain of evidence produced by the 
prosecution. 
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Finally there is the evidence of Lala 
Buta Ram (P. \V. No. 22) who proves a 
detailed statement made to him by Misri 
showing the manner in which the dacoity 
was planned and the part taken in it by 
certain of the accused. According to Misri’s 
statement he and Umra carried out the 
robbery with the aid of Gul Jahanian, Khan 
Muhammad, Asghar, Muhammad, and some 
other persons whom he names as Samanda, 
Batkala, Shera, Alu, Nura and Allah Yar. 
Of the persons concerned in the present 
appeals Misri does not appear to have 
named either bher Bahadur or Yaru. 
Yarn is a first cousin of Misri, and it is 
quite probable that the latter substituted 
another name in place of this man. It is 
true lie mentioned his own brother Mu¬ 
hammad, but it wasafter Muhammad’s tracks 
had been found and identified. The omis¬ 
sion of Sher Bahadur’s name by Misri is 
not explained. So far as this piece of evi¬ 
dence is concerned Sher Bahadur, therefore, 
is not affected by it. 

It is urged by the defence that Misri 
being dead second-hand proof of his evi¬ 
dence is inadmissible; and it is clear that 
unless Misris statement comes within 
the scope of s. 32 (3) of the Indian Evi¬ 
dence Act it could not be given in evi¬ 
dence at all. Section 32 of the Act pro¬ 
vides that “Statement, written or verbal,... 
made by a person who is dead...are them¬ 
selves relevant facts” in certain cases. 
One of these cases is “When the state¬ 
ment is against the pecuniar}' or propriet¬ 
ary interest of the person making it, or 
when, if true, it would expose him or would 
have exposed him to a criminal prosecu¬ 
tion or to a suit for damages” (sub s. 3). 
There is no doubt that the statement 
in question, so far as Misri is concerned, 
would have exposed him to a criminal pro¬ 
secution or to a suit for damages, and, 
therefore, would be admissible as a piece 
of evidence in any proceeding in which 
such evidence was relevant to the issue or 
issues being tried in such proceeding. But 
Counsel for the defence urged that only 
that portion of the statement which affect¬ 
ed Misri himself is admissible under this 
sub-section and that those portions of the 
statement which affect other persons should 
be excluded. Ilis argument shortly, is 
that so much of Misri’s statement as refers 
to the participation of other persons in 
the crime is not a statement which would 
expose or would have exposed Misri to a 
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criminal piosecution or to a suit for damages 
and, therefore, does not possess that sup- 
posed guarantee of truth upon which the 
admissibility of such evidence is based, 
Counsel for the Crown, on the other hand’ 
has argued that where a statement, a portion 
of which comes within the purview of 
sub-s. (3) contains matter which does not 
come within that purview but which read 
as a whole makes a consecutive narrative 
the whole of such statement must be ad¬ 
mitted. I his raises a question of great 
importance to the administration of criminal 
law in this country. It is not only of 
importance in the present case but* in a 
great many other cases. It frequently 
occurs that a witness is tendered in evi¬ 
dence to prove that a man, who is deceas¬ 
ed made a statement to the effect that he 
took part in a certain crime, and in the 
course of that statement declared that other 
persons had participated with him in that 
crime. In criminal proceedings against 
those other persons in respect of that crime, 
the Crown case is often largely dependent 
upon the statement of the deceased person 
implicating theaccused and if the statement 
of the deceased is not admissible as against 
the accused the prosecution would in many 
cases fail. I do not suggest that in the 
present case the statement of Misri is 
essential to support the convictions, as I 
am satisfied that the rest of the evidence 
on the record establishes the guilt beyond 
any leasonable doubt. As the question, 
however, has been raised and argued at 
considerable length, and as the Govern¬ 
ment Advocate is anxious that a decision 
should be given on this point of law. I 
have thought it necessary to examine all 
the authorities which have any bearing 

on the point and to state what I conceive 
to be the law. 

The first part of sub-s. (3; of s. 32 of the 
Indian Evidence Act enacts the well-known 
principle of the English Law of Evidence 
established in Hic/ham v. Ridgway (1). The 
principle laid down in that case has been 
followed by a long line of authorities in 
England most of which are referred to in 
A ol II of the 12th Edition of Smith s 
Leading (Jases in the notes to Higham v. 
Ridgway ( 1). In Gleadow v. Atkin (2) 
liayley, J. states the rule as follows:—“An 
entry by a man who is dead, will be evi- 

$ }0 East l°9; 10 R. R. 235; 103 E. R. 717. 

(«) (1£33) 1 Gr. & M. *110 at p. 421; 3 Tvr 9 89- 2 I 
j. Kx t 153; 38 R. R. 635; 149 E it 159. ‘ ' ' 
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deuce as to strangers, if it relates to a fact 
peculiarly within his knowledge, if he 

m ir n° lnterest . 1,1 representing it : 
oi it the entry either charges him with 

the leceipt of money for a third person 

Uiat , a . debt > which would other! 

wise be due to lum, is paid ’’ 

ni t Zn m “ key Blackba ‘i>, J., 

makes the following lemarks: “No doubt 

uteTe«t Pa ,h,° f , l !’ e • en “-'- is the 

mteiest, the whole is admissible in evi- 

caseof a /y/J' aS he D-, in the "'ell-known 
case of Higham v. Ridguay (1) ” 

rwbn T • 0vevseer of Birmingham (4). 

to say 1 fhot ’ btates 1 should be prepared 

which’ S Soon as u ^ established, 

winch it now is, on the authority of 

UiylKim v. Ridgway (Land the other cases 

bat you may receive the declaration of the 

r e ,f e ‘ s °k as showing, not only some- 
thin^, adveise to his interest but all 

t?on deDtal faots contained in that declara- 

it U °tf S far as they are not foregin to 

collateral fac. i l Sa COn . EeqUeilCe that those 

dilation " aCtS ,My be proved by de- 

(aftenwnrk H V ' H “mphreys (5), Parke, J., 
(atteiwaids Laron Paike) said:—'“The entry 

Of a payment against the interest of the 

effect n i a uilg lt > has been held to have the 
ellect of proving the truth of other state¬ 
ments contained in the same entry and 
connected with it.” y 

ed B himiJf 'J n f Q ?i een V - Exetcr ( 6 > express¬ 
ed himself as follows:—“Having regard to 

the great changes that have in recent times 

been made h adnlitti the 

the interested witnesses, when alive it 
would be most objectionable to lay any 

declarations 1 '? 110118 Up ° n the >eception of 

which 1 avp 1 any Wa 7 a S ai 'nst interest 

deceased a,tl beea “ ade by persons since 
(Jeceascd, and which are frequently the 

only evidence that can be obtained on 

the Courts '? 10 'f hlCh th 7 lefer ’ aild where 

tne Courts aie frequently obliged to suc¬ 
tions.” 16 W3nt ° f evideace by presumT 

In Sir James Stephen’s Digest 0 f 

Law of Evidence under Art. 28, the learned 

J.'Q. 330i B - * S. 157, 3G i, 

(4) (1861) i £ g 3 j j j „ 

r •r ) ilk 5 L - T - 30Sb 10 R- 4i; 

l 5 fk Tlot l ^ 3 L J- ** 1 j»r. 25 0; 

< 6 ) (1869) 4 Q. B. 341. ' 
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author declares that '‘the whole of any such 
declaration, and of any other statement 
referred to in it is deemed to be relevant, 
although matters may be which were not 
against the pecuniary or proprietary interest 
of the declarant; but statements not referred 
to in, or necessary to explain such declara¬ 
tions are not deemed to be relevant mere¬ 
ly because they were made at the same 
time or recorded in the same place." 

It is clear from these, and other authori¬ 
ties which it is not necessary to refer to 
in detail, that so far as a statement against 
tiie pecuniary or proprietary interest of 
the person making it is concerned such 
statement may be given in evidence against 
third persons, provided that the reference 
to such third persons is not foreign to 
that portion of the statement which is 
against the interest of the declarant. 

This principle of English Law has been 
embodied in the Indian Evidence Act to¬ 
gether with an extension of that principle 
which English Courts have refused to 
adopt, namely, the inclusion of statements 
which would have exposed the maker to 
a criminal prosecution or to a suit for 
damages. It follows, therefore, that this 
extension, enacted in sub-s. (3) of s. 32 
of the Evidence Act, must be subject to 
same principles of law which in England 
have been held to apply to the principle 
embodied in the first part of the sub¬ 
section. I must accordingly hold that the 
whole of Misri’s statement so far as it 
refers to or explains the part which he 
himself admits to having taken in the 
crime, is admissible in evidence against 
such of the accused in the present case 
as he names in that statement. I need 
hardly add that although incases of this kind 
the whole statement of a deceased person 
is admissible in evidence the value which 
the Court will attach to such evidence 
will depend in each case upon a variety 
of cricumstances. If the statement hap¬ 
pens to be recorded in a document it 
must naturally possess greater value 
than when it depends upon the evidence 
of a witness who purports to have heard 
it. The Court in each case will also 
have to consider whether or not the 
statement in question bears on its face 
the appearances of truth also the circum¬ 
stances under^which it came to be made; 
and whether or not the deceased person 
had a motive in making it or an object 
in naming the particular person whom he 
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charges with complicity in the crime in 
question. These are all matters which 
ailect the weight of the evidence and 
not its admissibility. 

There is one other matter which I feel 
it my duty to refer to, although I do so 
with considerable reluctance, that is, to 
comment on the judgment of the Ses¬ 
sions Judge. The judgment is unique in 
this respect, that in the case of each con¬ 
vict elaborate reasons are given why the 
evidence for the prosecution should not 
be believed and then having apparently 
satisfied himself that the case presented 
for the Crown does not warrant the con¬ 
viction t!ie learned Sessions Judge proceeds 
to convict live of the accused and to sen¬ 
tence them to death. Hut the matter does 
not rest there. In order to discredit the 
evidence of the Crown witnesses the 
Sessions Judge has throughout his judg¬ 
ment relied upon entries in the Police 
diaries which were not made evidence in 
the only manner in which thev could be 
so made, namely, under the provisions of 
s. lt>2 of the (Jr. P. C., an I he h is in 
many instances misstated the contents of 
these diaries. At page 102 of his judg¬ 
ment commencing from line 18, the 
Sessions Judge criticised the evidence 
of Miisamm it Sahib Devi on material 
which is not evidence on the record. Not 
only has lie had recourse to the Police 
diaries for this purpose, in direct violation 
of the provisions of the Cr. P. O., but ho has 
gone so far as to incorporate in his judg¬ 
ment a report alleged to have bee^ sent bv 
Lala Buta Ram to the Superintendent of 
Police on the 28th of December. This docu¬ 
ment is described as a report and is a 
rough summary of the circumstances of this 
crime, which was then, in course of investi¬ 
gation, furnished by a Police Officer to his 
superior. The Police Officer who made the 
report was not cross-examined upon it. It 
was not referred to in the course of the 
trial, and it has not been made, nor could 
it have been made, substantive evidence in 
the proceedings. It has not been translated 
nor does it appear anywhere upon the 
printed record. On examining the docu¬ 
ment, however, I find that it bears an en¬ 
dorsement “read out and admitted in evi¬ 
dence and transferred to the file of the 
Sessions Court.” This endorsement is 
signed by the Sessions Judge. It is clear 
that the statement under the hand of the 
Sessions Judge that this report had been 
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read out and admitted in evidence is false, 
.and I find it hard to understand how it 
came to be made. It is upon this report, 
and upon entries alleged to occur in the 
Police diaries, that the Sessions Judge has 
thought fit to cast doubt upon the truth of 
some of Musamniat Sahib Devi's statements 
made in the witness-box. The statements 
in question appearing in the ziminis have 
not been in any way made evidence and do 
not appear upon the record. The same pro¬ 
cedure of comparing the statements of wit¬ 
ness made upon oath in Court with previous 
statements of the same witness alleged to 
have been recorded in the Police diaries 
has been adopted by the Sessions Judge 
with regard to a number of other witnesses. 
The irregularities of a like nature, which 
occur throughout this judgment, are too 
numerous to be dealt with here, and indeed 
are not material to the decision of these 
appeals. Other highly improper comments 
appear in the course of the judgment, one of 
which appears at page 16S to the effect that 
a certain witness, namely, Officiating Sub- 
Inspector Muhammad Nawaz, “ has reverted 
and is under a cloud at present,” 

In many parts of the judgment the evi¬ 
dence is mis-stated, as for instance, at pages 
166-171>, the Sessions Judge, states ;—“Ac¬ 
cording to the prosecution there were bullet 
marks at four places, though unfortunately 
only one bullet has been produced." In 
point of fact it has been proved that four 
bullets were produced, one by Ghulain 
Resul P. W. No. 41. and three by P. W. 
No. 49, Tola Ram. 

At page 169, the Sessions Judge, states 
that Mu^ammat Sahib Devi was not asked 
to identify the sword which has been 
exhibited as P 27. On referring to her 
evidence at page 11, line 42,1 find that she 
has stated as follows:—“The sword. P- 
27 is the same which one of the accused 
had.” 

It would take too long to state in detail 
the many irrelevancies, inaccuracies and im¬ 
proprieties (including undeserved strictures 
upon Police Officers) which appear in the 
judgment in question, and I need only say 
that, if the learned Judge was sincere in 
his criticism of the evidence for the 
prosecution given in Court, it is hard to 
unlerstand how he came to convict the 
parsons under trial. Tne practice, which 
he has adopted of comparing statements 
male by witnesses in Court under oath, 
with statements which they are alleged to 

17 
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have made to the Police during the 
course of the investigation held by the 
Police prior to the trial, cannot be too 
strongly condemned. 

A statement made by any person to a 
Police Officer in the course of a criminal 
investigation can only be used at the 
trial in strict accordance with the provi¬ 
sions of s. 162 of the Cr. P. C. That 
section before it was amended by the Cr. 
P. C. Amendment Act (XVIII of 1923— 
which came into force on the 1st September 
1923, after the decision of the Trial Court 
in the present case) provided that no 
written statement made to a Police Officer 

I I 

in the course of an investigation shall be 
used as evidence, subject to the proviso 
that when any witness is called for. the 
prosecution whose statement . has been 
taken down in writing, the Court shall 
on the request of the accused refer to 
such writing and may then, if it thinks it 
expedient in the interest of justice, order 
a copy to be furnished to the accused and 
such statement may be used to impeach 
the credit of the witness in manner provid¬ 
ed by the Indian Evidence Act, 1872. In 
other words, a statement made to a Police 
officer could only be made evidence when 
used for the purpose of cross-examining 
the person who made the statement. The 
amended section has cleared up a number 
of misapprehensions, which seem to have 
prevailed as to the scope of this section, 
by enacting that no statement whether 
contained in a Police diary or otherwise, 
nor any part of it, shall be used for any 
purpose at an enquiry or trial in respect 
of any offence under investigation at the 
time when such statement was made, except 
that when a witness is called for the pro¬ 
secution, the Court shall, on the request 
of the accused, furnish him with a copy 
of the statement of any such witness for the 
purpose of testing the credit of the witness 
in the manner provided by s. 145 of the 
Indian Evidence Act. There is a further 
proviso that the Court may exclude from 
the copy of the statement furnished to the 
accused any matter which it thinks is not 
relevant to the subject-matter of the trial, 
or, is not essential in the interest of justice, 
and which in the public interests it is 
inexpedient to disclose. The confusion as 
to tne legitimate use of Police diaries at 
criminal trials is possibly due in some 
measure to the rather ambiguous phraseology 
of s. 172 of the Cr. P. C., (which has not 
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been touched by tlie amending Act). Sub¬ 
section 2 of this section provides that any 
Criminal Court may send for the Police 
diaries of a case at the trial “and may use 
such diaries not as evidence but to aid' it in 
such enquiry of trial." The object of this 
sub-section is to enable the Court to direct 
the Police Officer who is giving his evi¬ 
dence, to refresh his memory from the 
notes made by him in the course of his 
investigation of the case, or to question 
him as to contradictions which may appear 
between statements so recorded and the 
evidence he is giving in Court. If used 
foi the latter purpose the provisions of 
ss. 14o and 101 of the Indian Evidence 
Act shall apply. The Court may also use 
the diaries in the course of the trial for the 
purpose of clearing up obscurities in the 
evidence or bringing out relevant facts which 
the Court thinks are material in the interests 
of a fair trial. If the statements in question, 
however, have not been made evidence in 
accordance with these statutory provisions, 
no Court has the right to refer to them 
subsequently for the purpose of coming to a 
judicial decision upon the case which is 
under trial or enquiry. As I have already 
pointed out in the case before us the Trial 
Court has based its conclusions of fact 
upon statements alleged to appear in the 
diaries of Police Officers to the disregard 
of the legal evidence given at the trial, 
namely, the sworn testimony of witnesses 
in Court. It might appear on an examina¬ 
tion of these Police diaries that the state¬ 
ments therein contained do not contradict 
in any essential particulars the evidence 
given by the witnesses in Court, but 
this is not a matter for this Court to 
consider. We have only to deal with 
the legal evidence properly brought upon 
the ecord and upon the whole of that evi¬ 
dence I am clearly satisfied that the appel¬ 
lants, llmra, Muhammadu, Asghar, Gul 
Jahanian and Yaru have been rightly con¬ 
victed. 

I would accordingly dismiss the appeal 
of the five appellants and confirm the 
sentences passed upon them. 

Shadl Lai, C. J. — I concur in the 
judgment prepared by my learned colleague 
and desire to make only a few observa¬ 
tions on the question of law debated before 
us. The general rule of the law of evi¬ 
dence is undoubtedly to the effect that 
witnesses should depose to the facts within 
their own knowledge and not to those 
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which they have only heard stated by other 
persons. In other words, the evidence; 
which can be admitted by a Court of 
Law must be direct and not second hand. 

There are, however, several exceptions to 
this general rule, and one of the exceptions 
makes declarations against interest admis¬ 
sible in evidence. The interest involved 
must, according to the English Law, be 
one of a pecuniary or proprietary nature ; 
no other interest will suffice. But the 
Indian Law, as laid down in sub-section (3) 
of s. 32 of the Indian Evidence Act, 
extends the scope of this exception and 
puts a penal interest on the same footing 
as a pecuniary or proprietary interest. 

There can be no doubt that Misris 
statement would have exposed him to a 
criminal prosecution and also to a suit for 
damages, and that the statement in so 
far as it is prejudicial to the penal interest 
mu he is admissible in evidence. 

The question arises whether the rest of the 
statement, which is not against his interest, 
canbe admitted along with theportion which 
is adverse to his interest. Now, if the 
matter were res Integra, I would answer 
the question in the negative. The reason 
for the exception to the rule against second 
hand evidence is that a man is not likely 
to make a false statement against his own 
interest. Self-interest is supposed to be 
the best guarantee of truth. But this 
leason does not wholly applj 7 , when a 
person, while making a declaration pre¬ 
judicial to his own interest says something 
which is injurious to other persons. 

Cessante ratione cessat ipsa lex. 

The English Courts have, however, 
laid down in a series of judgments that the 
declaration may be accepted, not merely 
as to the specific fact against the interest 
of the declarant, but also as to all connected 
facts which, though not against his interest, 
are necessary to explain, or are expressly 
referred to by the declaration against 
interest. As observed by Lord Blackburn 
m Smith v. Blakely (3), the statement is 
admissible as evidence, not only of the 
precise fact which is against interest, but 
of all matters involved in or knit up with 
the statement. But disconnected facts 
even though contained in the same docu¬ 
ment or statement, are inadmissible. This 
is the principle enunciated by the Courts 
in England with respect to the scope of the 
declarations against pecuniary or proprie¬ 
tary interest, and the same rule must bQ 
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adopted in India as governing the scope 
of all the declarations rendered admissible 
by sub-s. (3) of s. 32 of the aforesaid Act. 

I accordingly hold that Misri’s statement 
inculpating the prisoners has been rightly 
admitted in evidence, and I endorse the 
view of my learned colleague on all other 
matters discussed in his judgment. 

s. d. Appeal dismissed. 

i - 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 44 of 1925. 

April 1, 1925. 

Present: —Mr. Kennedy, J. C., and 
Dr. DeSouza, A. J. C. 

PURSU and another—Applicants 

versus 

EMPEROR —Opposite Part?. 

Criminal Procedure Code (Act V of 1898), s. 517 — 
Coins, whtther -property—Cash found on thief, dis¬ 
posal of—Procedure. 

Cash is not property within the meaning of s. 517 
of the Cr. P. C. except in so far as it is capable of 
being possessed and identified in specie. If it is 
certain that the actual coins found on a thief or 
receiver of stolen property are the actual coins which 
have been the subject of theft, then it is permissible 
to treat such cash as stolen property. It is, how¬ 
ever, safer in such a case to inflict a fine and to 
apply the coins found on the person of the accused 
towards the payment of fine and then to apply the 
amount of the fine, if necessary, towards compensation. 
But in no case can coins which have been put into 
circulation and passed on to the public be treated in 
the same way as stolen coins actually remaining in 
the possession of the thief, [p. 259, col. 2.J 

The doctrine of caveat emptor does not apply to 
currency coins, [ibid.} 

Appeal against the judgment of the 
Additional Sessions Judge, Hyderabad, 
(Sind), dated the 3rd February 1925. 

Mr. C. M. Lobo, First Assistant Public Pro¬ 
secutor, for the Crown. 

JUDGMENT. T This was an appeal by 
Pursu and Chain in respect of their Con¬ 
viction for offences under ss. 381 and 454, 
Indian Penal Code, the Additional Ses¬ 
sions Judge having sentenced Pursu to 
four years’ rigorous imprisonment and Chain 
to six months. Those appeals were dismiss¬ 
ed by the Bench of this Court. But the 
same Bench on pursuing the record being 
of the opinion that the order of the learn¬ 
ed Additional Sessions Judge in respect 
■Qf the disposal of property is wrong, direct- 
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■ ed notice to issue and it now remains 
. for us to pass orders. 

The property actually stolen was money 
• collected by some Tapedars in respect of 
land revenue and there was in Court pro¬ 
duced a considerable sum in cash. As 
, regards that the order of the learned Addi¬ 
tional Sessions Judge is “most of the monies 
lost were Government property in the 
custody of the Tapec/a?’6\ The exact amount 
of such Government monies is not proved. 
' All the property lost did not belong to 
Dulomal from whose house it was stolen." 
.And accordingly he ordered it to be sent 
to the District Magistrate under s. 518 of the 
Cr. P. C. 

It appears on perusing the record that 
the property so dealt with is not only cash 
found on both the accused but also monies 
which had been paid in the ordinary course 
of business to some prostitutes. It is neces¬ 
sary, therefore, to point out that cash iff 
not, strictly speaking, property except in so 
far it is capable of being possessed and 
identified in specie. If it is certain that 
the actual coins found on the thieves or 
receivers of stolen property are the actual 
coins which have been the subject of theft 
then it is permissible to treat such cash as 
stolen property. In this case the learned 
Additional Sessions Judge seems to have 
been convinced that the property actually 
found in the possession of the two thieves 
were the specific coins which had been 
stolen from the complainants. In that 
case his order is within the verge of legali- 
ty, though even so it is often safer, to 
inflict a fine and to apply the coins found 
on the person of the accused towards the 
payment of fine, and then to apply the 
amount of fine if necessary to compensa¬ 
tion. But in no conceivable way can coins 
which have been put into circulation and 
passed on to the public be treated in the 
same way as stolen coins actually remain¬ 
ing in the possession of the theives. It is 
obvious that to allow such a doctrine to 
prevail would be most disastrous. It be¬ 
ing impossible for any body to recognise 
coins, at any moment any of us might 
find himself being charged as being in 
possession of or receiver of stolen property 
and required to refund to the original 
possessor large sums of monies which we 
may have taken in perfectly good faith. 
Caveat emptor never applies to currency 
coins. The order of the learned Additional 
Sessions Judge, therefore, in so far as it 
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deals with any money taken out of the 
possession of third person is wrong. And 
ne should amend it accordingly, particu¬ 
larly in the case of the prostitutes Lachhan 
and -Nem referred to at line 110 of the 
judgment and Rs. 100 paid to Amuli. 
lhose persons and any other persons who 
may be in the same box are entitled to 
ieco\ ei back their monies. Rut we will 
leave it to the Sessions Judge himself to 
pass that order because it is not very clear 
from the order of the learned Additional 
Sessions Judge from how many persons 
these sums were taken. 

W e, therefore, set aside the order of the 
learned Additional Sessions Judge and 
dii'-'et him to pass an order, according to 
law in the light of the above remarks. 

z - K - Order set aside. 


Allahabad high court. 

Criminal Appeal No. 316 of 19*5 

May 8, 1925. 

Present :— Sir Grimwood Hears, Kt., 
Chief Justice, and Mr. Justice 

Mukerji. 

LAHORI— Accused—Appellant 

VGVSUS 

EMPEROR— Respondent. 

Criminal Procedure Code {Act V of 1808) s > 71 — 
Penal Code (Act XLV of 1860), s. 302-Murder , 
charge of—Plea of guiltg whether should be accepted- 
Tn a l — l J roce dure. 

Murder is a mixed question of fact and law and 
-uniess the Court is perfectly satisfied that a person on 
his trial on a charge of murder knew exactly what was 
necessary implied by his plea of guilty, the case 
should be tried on evidence and the Court should 
come to a conclusion on the evidence as to the nature 
of the offence committed by the accused. 

Dalli v. Emperor, 60 Ind. Cae. 427; 20 A. I, J 326- 
23 Cr. L. J. 283; (PJ22; A. I. R. (A.) 233. followed ’ 

Criminal appeal fiom an order of the 
Sessions Judge, Meerut, dated the 31st 
March 1925. 

Mr. Ambilca Prasad , for the Appellant. 

The Government Advocate, for the 
Crown. 

JUDGMENT.—The only point that 
has been taken by Mr. Ambika Prasad, who 
appears on behalf of the appellant, is that 
the learned Sessions Judge accepted the 
plea of guilty and did not hear any evi¬ 
dence. He has called our attention to a 
case of Dalli v. Emperor (1). In the case 

66 Ind. Cas. 427; 20 A. L. J. 326, 23 Cr. L J. 2«3; 
(1022; A. X. R. (A.) 233, f 
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Mr. Justice Ryvessaid: “After all murder is 
a mixed question of fact and law, and, unless 
the Court is perfectly satisfied that the ac¬ 
cused knew* exactly what was necessarily 

l)is plea of guilty, the case should 
be tried, and in dealing with people of the 
status of Dalli, this of course can never be 
the case”. There are points of distinction 
■which can readily be drawn between the 
case of this appellant and that of Dalli, 
because the appellant is undoubtedly a 
man of very considerable intelligence, and 
having beyond question killed this woman 
made a few hours later, on the same day, 
a perfectly clear statement about the facts, 
and later on the 9th of March, the day 
after the crime, gave to a Magistrate of the 
b irst C lass the most clear and convincing 
account of the whole occurrence, and stated 
as a preliminary to it that he knew that he 
could be convicted on his own statement, 
u lien before the learned Sessions Judge 
he agreed that he had made the two state¬ 
ments, to which we have referred, and he 
pleaded guilty and said he killed the woman 
with the chopper produced, and the reason 
for killing her was jealousj’. We think 
there was before the learned Sessions 
Judge enough material to make him per¬ 
fectly confident as to the guilt of this man. 
Lahori accused did however state when 
pleading guilty that he' killed her out of 
jealousy. He elaborates that in the peti¬ 
tion of appeal to this Court, and it is that 
document which gives rise to the bare 
possibility that the accused may be able to 
put forward some ground for the applica¬ 
tion of s. 304 of the Indian Penal Code. 

I nder these circumstances we are of opin¬ 
ion that the safer and better course would 
be to return this case to the Sessions Judge 
with a direction to him to put Lahori up 
for trial again, to take his plea, and whether 
that be guilty or not guilty, to hear the 
whole of the evidence in relation to the 
case. We, therefore, set aside the convic¬ 
tion and sentence and direct a re-trial. 
z - K - Conviction set aside] 

Re-trial directed. 
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RANGOON HIGH COURT, 

Criminal Miscellaneous Application 

No. 42 of 1924. 

December 2, 1 924. 

Present: —Mr. Justice Young. 

NGA PO THA —Accused- Applicant 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 526, 
556 Transfer of case—Magistrate taking prominent 
part in Police investigation. 

Where a Magistrate has taken more than a formal 
part in the Police investigation of a case he is dis¬ 
qualified from trying the case and if he proceeds to 
try it the case ought to be transferred from his Court 
to the Court of some other Magistrate. 

King-Emperor v. Maung Lat , 2 h. B. R. 201), relied 
on. 

Application lor transfer of enquiry. 

Mr. Foucer , for the Applicant. 

Mr. Gaunt , Acting Government Advocate, 
for the Crown. 

ORDER, —This is an application to 
transfer an enquiry into an alleged offence 
under s. 302, Indian Penal Code, from the 
District Magistrate, Pyapon, to the District 
Magistrate, Maubin, on the ground that the 
petitioner lias reasonable ground to ap¬ 
prehend that the Magistrate is biased 
against him and is disqualified from con¬ 
ducting the said enquiry by reason that 
he has taken a prominent part in the 
Police investigation. The Magistrate him¬ 
self records as follows in Criminal Miscel¬ 
laneous No. 80 of 1924:—“I have read 
Violent Crime Report No. 343 of 1924 of 
Dedaye and have also seen the widow of 
the man stabbed and the persons accompan- 
ing the corpse. All these persons stated 
that the assailant was Po Tha Gyi (the 
petitioner). This man is a man of exten¬ 
sive property and is closely in touch with 
the leading desperadoes of Dedaye Town 
and I was awaiting return of another cri¬ 
minal case.to deal with this posi¬ 

tion departmentallv. In all the circum¬ 
stances I think it advisable to hold inves¬ 
tigation personally and take statements 
under s. 16 1 , Cr. P. C.” 

Now in King-Emperor v. Maung Lat (1) 
it was held by Sir Thirkell White, C. J., 
(with him Briggs and Birks, J J., concurred) 
thats. 556of theCr. P. C. actually disqualified 
a Magistrate—unless he had previously ob¬ 
tained the permission of the Court to which 
an appeal lay from his Court—from dealing 
as a Magistrate with any case in the Police 
investigation of which he had taken moj*e 

(1) 2 h. B. R. 209. 
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than a formal part and they quashed the 
committal. A fortiori would such taking 
part in the Police investigation serve as a 
ground for transfer. Moreover 1 think the 
words “that he was in touch with the lead¬ 
ing desperadoes of Dedaye Town” and the 
assertion that he was about to deal with 
the position shows distinct signs of bias and 
would deprive accused, in his opinion, of all 
hope of a discharge, though I need hardly 
say that I do not share his opinion; and 
finally, the Magistrate could hardly help 
using his personal knowledge of the state¬ 
ments made to the Police in their investiga¬ 
tion which is forbidden under s. 162, Cr. 
P. C., and which he may not refer to, save 
at the request of the accused. For these 
reasons I allow the application for transfer 
and order the enquiry to be held by the 
District Magistrate, Maubin or such First 
Class Magistrate in his District as he may 
appoint. 

z. K. Application allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 171 of 1925. 

May 29, 1925. 

Present : —Mr. Simpson, A. J. C., and 
Mr. Gokaran Nath Misra, A. J. C. 

SHEO NARAIN SINGH— Accused- 

Appellant 

ver'sus 

EMPEROR— Prosecutor—Respondent. 

Evidence Act (I of 1S72), ss. 115, ills, (b), 133 — 
Accomplice — Corroboration—Several accused — Corro¬ 
boration necessary about each accused.—Dispensing with 
cort'oboration exceptional — Evidence , weight of — In 
weighing evidence Appeal Court must be guided mainly 
by Trial Court—Corroboration insufficient if evidence 
not of much weight. 

An accomplice is unworthy of credit unless he is 
corroborated in material particulars. Where there are 
several accused, the corroboration must go to the guilt 
of each of the accused separately and it must be such 
as to satisfy the Court that the approver has not sub¬ 
stituted the name of one or more of the accused for 
that of some other person who actually took part in 
committing the offence, fp. 202, col. 2; p. 2G3, col. 1.] 

Queen-Empress v. Ram Saran , 8 A. 300 at p. 310; A. 
W. N. (188j) 311; 4 Ind. Dec. (s. s.) 1023, relied 
upon. 

The rule with regard to corroboration of the state¬ 
ment of an accomplice is not an absolute one. But it 
is only in exceptional cases that the corroboration can 
be dispensed with. [p. 203, col. 1 ] 

Queen-Empress v. Gobardhan, 0 A. 528; A. W. N. 
(1887) 150; 5 Ind. Dec. (v. s.) 790, relied upon. 

As regards the credibility of oral evidence, a Court 
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of Appeal is mainly guided by the Court that heard 
that evidence, [p. 263, col. 2.] 

A witness who does not carry much weight is not 
sufficient corroboration of an accomplice, [ibid.] 

Appeal against an order of the Sessions 

Judge, Lucknow, dated the 5? 1st March 
1*25. 

Messrs. R. F. Bahadurji and G. II. 
Thomas , for the Appellant. 

The Government Pleader, for the Crown. 

JUDGMENT. —-Nangu, Brahman, 35, 
bheo Narain, Thakur, 30, and Moti Pasi, 20 
were tried at one trial and were convicted 
nodei s. 302, Indian Penal Code, of murder 
They were sentenced to he hanged by the 
neck until they are dead. All three have ap¬ 
pealed and these sentences are also before us 
for confirmation. 

Musammat Kailasha, the murdered woman 
was a widow of about fifty years old. She 
was related to the approver Daulat 
Singh in this way that his father and 
her father-in-law were brothers. Daulat 
Singh has given a full account of 
the murder. He says that the principal 
motive was an affair, which took place 
several months before, when a Pasi girl 
named Rukminia was kidnapped by Nangu 
and Moti, in order that she might be sold In 
Lucknow by Kailasha. Sheo Narain and 
Daulat Singh were also in the plot. Kailasha 
took the gnl away and it was believed that 
she obtained Rs. 300 for her but she 
distributed only Rs. 20 to her accomplices 
There is corroboration with regard to this 
affair, because the disappearance of the girl 
was reported at the time by her own people 
and they mentioned the name of Moti accused! 
There was also a recent incident in which 
Sheo Narain and Kailasha had quarrelled 
about a matter of Kailasha s kids trespassing 
and doing damage in Sheo Naraiu's house 
Sheo Narain and Daulat Singh are cousins 
and they are equally related to Musammat 
Kailasha, and Sheo Narain lives next door 
to her. The incident of the quarrel is amnlv 
corroborated. There is a detail, which the 
learned Sessions Judge has considered ini 
portant, namely, that Sheo Narain went and 
fetched his lathi , and called to Kaila«l ia to 
come out in order that he might th rn st t 
into her private parts. 

The affaii of Rukminia took place about 
the beginning of March 1924, long before the 
murder, which was committed on the night 
between the 18th and 19th December. The 
quarrel with Sheo Narain was seven or eight 
days befoie the murder. Daulat Singh 
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describes how the four conspirators met at 
his house, and went from there to Kailasha’s 
house, where Daulat Singh called on her to 
open the door. She did open it. They went 
in. Nangu threw Kailasha down on a bed. 
Moti took off her dhoti and wrapped it round 
her throat, and they strangled her so that 
she never uttered a cry. Sheo Narain, per¬ 
haps with some recollection of his threat, 
thrust a ladle into her private parts, but not 
in such a way as to do any injury. The 
murderers then took the jewels ‘of the 
woman, and went to a banyan tree close to 
Kailasha’s door. There Daulat Singh re¬ 
ceived two mutharas as his share. At that 
point Baijnath Singh, P. W. No. 10, appeared 
and the four murderers dispersed to their 
houses. In the morning Daulat Singh went 
to Kailasha’s house and saw her lying dead. 
He told his brother Mangal Singh that some 
one had killed Kailasha, and Mangal Singh 
made a report at the Police Station In this 
report he related the quarrel with Sheo 
Narain. The Thanadar reached the village 
about 1 . p. m. on the 19th. and on the same 
day Daulat Singh gave him a list of the 
ornaments which Kailasha had been wearing. 
No doubt he did this in the capacity of 
her nearest relation. It was not until four 
days later, on the 23rd, that he made a con¬ 
fession. That came about through Gaili 
Singh. Gaili Singh keeps the sister of 
Kailasha as his mistress. She was naturally 
concerned about the murder of her sister, 
and she put her husband on to making 
enquiries from Daulat Singh Daulat Singh 
told the facts to Gaili Singh, probably be¬ 
lieving that they would go no further, but 
Gaili Singh is also a chaprasi of the ZiVadar 
Ram Sewak, so Ram Sewak got the 
facts from him, and told the Thavadar. 
Daulat Singh then confessed to the Thava¬ 
dar, but he did not fully implicate himself 
until he had received a pardon. 

The statement of Daulat Singh is full 
and detailed. It reads well, and which is 
much more to the point, it convinced the 
Court that listened to it. although it must 
not be forgotten that all four Assessors 
would have acquitted the appellants. Put 
the case suffers from a fatal flaw. It is a 
well-known rule of Criminal l aw that an 
accomplice is unworthy of credit, unless he 
is corroborated in material particulars. 
The rule is formulated in these very words 
in s. 114, illustration (6), of the Evidence 
Act. The learned Sessions Judge is of course 
aware pf the rule. He points out that the 
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production of the two mutkaras which 
Daulat Singh received at the time of the 
murder is corroboration of his statement, 
and he mentions the matter of the ladle 
thrust into the private parts. 

Whether this could be regarded as suffi¬ 
cient corroboration of the main narrative, 
it is not necessary to decide, because the 
rule, that the evidence of an accomplice 
requires corroboration, has a second branch, 
which has been wholly omitted in this trial. 
That is that the corroboration must go to 
the guilt of each of the accused separately. 
It was said by Williams, J., and his dictum 
is quoted with approval in Queen-Empress 
v. Ram Saran (I) ;— 

“You must show something that goes to 
bring home the matter to the prisoners. 
Proving by other witnesses that the rob¬ 
bery was committed in the way described 
by the accomplice is not such confirmation 
as will entitle his evidence to credit, so as 
to affect other persons. Indeed, I think it 
is really no confirmation at all, as every one 
will give credit to a man who avows him¬ 
self a principal felon, for at least knowing 
how the felony was committed. It has 
been always my opinion that confirmation 
of this kind is of no use whatsoever.” 
l Several other dicta to the same effect are 
quoted in that judgment. The rule is of 
undoubted authority both in India and in 
England, and has been affirmed repeatedly 
by all High Courts. 

Now what is the corroboration in the pre¬ 
sent case ? It must be such as to satisfy 
the Court that Daulat Singh has not sub¬ 
stituted the name of one or more of the 
appellarits for that of some other person, 
possibly a particular friend of his own, who 
actually took part in the murder. It is on 
that basis that the rule rests, and, if we 
may say so with respect, we ourselves regard 
it as a very sound rule. The rule is not 
absolute [see Evidence Act, s. 114, “as to 
illustration (6)”]. See Evidence Act, s. 133. 
See also Queen Empress v. Gobardhan (2). 
But it is only in exceptional cases that the 
corroboration can be dispensed with. There 
is nothing exceptional in the case before us. 
We have, therefore, gone through the evid¬ 
ence very carefully in order to find cor¬ 
roboration of this kind. We have found 
two witnesses, and two only, whose evidence 

(1) 8 A. 306 at p. 310; A. W. N. (1885) 311; 4 Ind. 
Dec (n. 8 ) 1028. 

(2) 9 A. 928; A. W. N T . (1837) 156; 5 Ind. Dec. (s*. s.) 

790. 
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amounts to corroboration against the indivi¬ 
dual accused. One of these is Baijnath 
Singh, P. W. No. 10. He states that his 
house is about one hundred yards from that 
of Kailasha, and that one night he was 
going ito Hubba's house to get a bullock 
for his cart when he saw, under a banyan 
tree near Kailasha’s door Daulat Singh, Sheo 
Narain, Moti and Nangu. It was a moon¬ 
light night. They were about ten paces 
away. He was not cross-examined 
on the question of his recognition of 
them. They all ran away. The wit¬ 
ness finished his business and went home. 
He went home in his cart, and when he got 
back to the village in the evening he heard 
of the murder. This fixes the day as the 
same day. It will be remembered that this 
man was mentioned in Daulat Singh's state¬ 
ment. That was how the Police got his 
evidence. The question would arise whether 
this evidence is weakened by the facts that 
it was withheld for five days after the 
Thanadar arrived in the village. But this is 
not the Court of Trial. We must be guided 
as regards the credibility of oral evidence 
mainly by the Court that heard it. Evident¬ 
ly Baijnath Singh made no impression on 
the Court. His evidence is referred to in 
these words :— 

“ The witness is, of course, an accidental 
one, and does not carry much weight.” 

A witness who does not carry very much 
weight is not sufficient corroboration of an 
accomplice. 

There is one other witness. That is Debi, 
D. W. No. 11. He deposes that his house 
is 25 paces from Daulat Singh’s and that 
two qharis after nightfall he saw Nangu and 
Moti go to Daulat’s house. Next day he 
heard that Kailasha had been murdered. 
If this statement is accepted as true, it does 
not cany us very far. It brings Nangu and 
Moti to Daulat Singh’s house early in the 
evening It does not follow that they re¬ 
mained there till midnight, and then went 
to Kailasha’s house and committed the 
murder. There is absolutely no other cor- 
• roboration with regard to the individual 
accused. 

None of the convictions can, therefore, 
stand We accept the appeals of Sheo 
Narain, Nangu and Moti. We set aside 
the convictions and sentences, acquit all 
three appellants and direct that they be set 
at liberty. 

8. D. 
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Appeal allowed. 
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ALLAHABAD HIGH COURT. 

Crtmnal Appeal No. 190 of 1925. 

March 25. 1925. 

Present :—Sir GrimwooH Mears, Kt , Chief 

Justice, and Justice Sir Theodore Caro 

Piggott. 

HAR SARI TP AND ANOTHER—ACCUSED— 

Appellants 

V£)'S11S 

EMPEROR— Respondent. 

renal Cod* (Act XLV of 1860). ss. 96, S00, Excep. 

* * \ 302, 30 i Fatal wound inflicted driving fight —- 

Ofjencc Murder Culpable homicide not amounting 
to murder. 

A savage enmity had been growing up for some 
time between the two accused and the deceased 
and ilia brother who were their next door neighbours. 
On a certain evening acts of aggression had been 
committed on both sides and after challenges to 
come out and fight had passed from one house to the 
other an encounter took place in front of the two 
houses in the course of which in juries were inflicted 
and suffered on both sides. At some stage of this 
encounter one of the accused ran into the ante-room 
of his own house and was followed there by the 
deceased who was armed with a lathi. A 'sharp 
struggle then occurred just inside the entrance door 
and in the course of that struggle the former, with his 
spear, inflicted upon the deceased a wound of which 
the deceased expired almost immediately: 

* Held, that the act of the accused was not completely 
covered by the provisions of law relating to the right 
of private defence, but that it fell within the second 
Exception tq s. .300 of the Penal Code and that he 
was. therefore, guilty of an offence under s. 304 of 
the Code. [p. 2G8, col. 2.] 

Criminal appeal against an order of the 
Additional Sessions Judge, Moradabad. 

Mr M. M. Raiva , for the Accused. 

The Government Pleader, for Government 
Advocate, for the Crown. 

JUDGMENT. —Two brothers, Har 
Sarup and Harbans Lai, Kavasthas by 
caste, the former aged about 29 years and 
the latter his senior by 26 years, have been 
tried and convicted by the ’ Sessions Court 
of Ri jn or, on a charge under s. 302 of 
the Indian Penal Code, alleging agairst 
them the. wilful murderof their caste-fellow 
and neighbour Sham Lai. The record is 
before, us for confirmation of the sentence 
of death parsed by the Sessions Court. 
Both accused have submitted petitions of 
anneal, and the case has be*m argued by 
Counsel on their behalf. The petitions of 
appeal follow the lines of the defence set 
tip in the Sessions Court, though the ac¬ 
cused were certainly most unwise to have 
reserved that defence for the Court of Ses¬ 
sions and not to have preferred it in full 
detail when they had an opportunity of doing 
so before the Committing Magistrate. Up 
to a certain point the facta are scarcely 
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in dispute. The two appellants lived in 
a house adjoining that of Sham Lai; in 
fact it would seem that the two had at 
some time formed parts of one and the 
same house. Sham Lai had a brother 
Piare Lai, who, more or less, lived with 
him though for reasons which we need 
not go into, he was not in the habit of 
sleeping at the house. Piare Lai was 
unmarried, and Sham Lai does not so far 
as the evidence goes, appear to have ever 
had a lawfully married wife. He did, how¬ 
ever, keep a concubine, who bore him a 
daughter of the name of Bhaggu. This 
little girl, aged about 13, is unquestion¬ 
ably the main cause of the tragedy which 
had occurred. We think there can be no 
doubt on the evidence that Har Sarup 
wanted this girl for himself, though whe¬ 
ther he seriously believed that he could 
contract a lawful marriage with her, which 
would be recognized by his brotherhood, or 
merely desired to keep her as his con¬ 
cubine, it is impossible to say. There 
was very bad blood between the patties,, 
probably in consequence of the offers which 
the accused u-ere making for the person 
of this girl. According to the evidence, 
each of the parties had resorted to the 
irritating system of petty annoyance in¬ 
volved in throwing brick from one house 
into the other, or the shouting of filthy 
abuse from outside. The death of Sham 
Lai occurred somewhere about 9 p.m. on 
the 28th of September last. On the after¬ 
noon of the previous day the appellant 
Harbans Lai had made an elaborate report 
at the Police Station, in which he com¬ 
plained that Sham Lai and his brother 
Piare Lai w’ere annoying and abusing 
him, that they w’ere bringing pressuie to 
bear upon him to vacate the house in 
w'hich he w r as living and that he w*as in 
fear of his life at their hands. Soon 
after 9 p. m. on September 28th, Piare Lai 
was at the Police Station, reporting the 
murder of his brother Sham Lai by the 
two appellants. Sub Inspector, Ram Ratan 
Lai, proceeded at once to the spot. He 
found the two appellants inside their 
house, behind locked doors, which they 
refused to open at his summons. Their 
own clothes were stained with blood as 
also was the clothing of their old mother. 

In a corner of the entrance-room haning 
against the wall, were an axe and a spear, 
both of them stained with blood. Sham 
Lai had been carried into his own house. 
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He was quite dead. The medical evidence 
shows that he had received a thrust with 
Borne such weapon as the spear recovered 
from the possession of the appellants on 
the right side of his chest, which had 
penetrated into the lung. There were 
also two incised wounds, not of a very 
serious character, on the head and a 
contused wound on the shoulder. A youth 
of the name of Bhukan, who is a witness 
for the prosecution in the case, was found 
to have an incised wound on the left 
arm and a trifling cut on his right little 
finger. On the other hand, both the appel¬ 
lants showed marks of injury on their 
persons, though by no means serious ones. 
Bar Sarup had received a slight cut on 
one of his fingers, the palm of his right 
hand was bruised, and he had a curious 
mark in the neighbourhood of the left 
shoulder which the medicial officer thinks 
might \ery possibly represent a tooth 
bite. Harbans Lai had a bruise on the 
back of the neck such as might well have 
been inflicted by the blow of a lathi. 
When the case came into Court, the pro¬ 
secution called Piare Lai himself and the 
little girl Bhaggu; also this youth Bhukan, 
whom we have spoken of as showing the 
mark of a slight wound. They also called 
Bhagwan Chander alias Pisu, the own 
brother of the said Bhukan ; another 
Brahman of the name of Chaj ju Mai, and 
a Muhammadan shop-keeper named Nasir 
ud-din. The last named was disabled by 
illness at the time of the sessions trial, 
and the learned Sessions Judge has very 
properly brought on to the record the 
statement which this man had made to 
the Magistrate. One of the most remarka¬ 
ble features of the case has been entirely 
ignored by the learned Sessions Judge. 
Piare Lai’s report at the Police Station 
is quite an elaborate document. It is the 
work of an intelligent man, well accustomed 
to describing events in narrative form. It 
tells in detail the story of Sham Lai’s 
murder and of the circumstances alleged 
to have led up to the same. It asserts 
the presence of the deponent himself and 
of Bhukan on the scene of the crime, and 
may be Baid to imply, or at any rate, to 
account for, the presence of the girl 
Bhaggu, The noticeable point, however, 
is that the report goes on to give the 
names of four persons as being those who 
first arrived on the scene when an outcry 
”was raised. Two of these persons have 
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not been produced in evidence at all; the 
names of the other two are Baldeo Kishan 
and Ganga Sahai. The Sub-Inspector of 
Police says that he recorded statements 
made by these two persons in the course 
of the night following the commission 
of the ciime. They themselves deny 
this; but Baldeo Kishan admits mak¬ 
ing a statement to the Police at 11 a.m. 
on the 29th of September, and Ganga 
Sahai practically admits having done 
the same, either on the 29th or on the 
30th of September. The Sub Inspector 
contents himself with remarking that he 
did not send up these two men as pro¬ 
secution witnesses because he had heard that 
they would not be willing to give evidence. 
They actually appeared at the Sessions 
trial as witnesses for the defence; so they 
were willing enough to give evidence. 
What the Sub-Inspector means is that 
they were not prepared to bear out the 
story put forward by Piare Lai and the 
witnesses who supported him. What we 
have to do is to consider and to appraise 
the evidence of Piare Lai, Bhaggu, Bhukan. 
and the two apparently extraneous wit¬ 
nesses whom the Police did succeed in 
producing as against the evidence of Baldeo 
Kishan and Ganga Sahai, who, on Piare 
Lai’s own admission, were amongst the 
very first persons to arrive on the scene 
of the disturbance. It will now’ be ex¬ 
pedient to indicate in brief outline the 
nature of the prosecution story, and what 
the accused and their witnesses say in 
reply. Piare Lai says that he and his 
family were being subjected to a sort of 
prosecution in the matter of this little 
girl Bhaggu; stones were being thrown 
into their house and threatening letters 
left at their door. On the night in ques¬ 
tion both he himself and Sham Lai had 
been invited to a feast at a neighbour’s, 
though, as a matter of fact, they went 
there independently and at different times. 
He himself was making his way towards 
the house to which he had been invited 
when he heard a disturbance from the 
neighbourhood of his own house. He 
happened at the time to be close to the 
shop kept by Bhukan and his brother 
Pisu. He hurried in the direction of his 
house being followed, first by Bhukan 
and after some interval by the latter’s 
brother. He reached the open space 
in front of the tw r o houses of the par¬ 
ties. On to this there open the doors of 
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n room, described as the tidari belonging 
to Sham Lai's house, and also a single 
door leading into a narrow entrance-room, 
described as the dahliz of the house of the 
appellants. Piare Labs story is that as he 
arrived on the scene the two appellants 
were attacking Sham Lai, one. of them 
with a spear and another with an exe. 
He Hung himself into the fray, 

avoided a blow aimed at him by Harbans 
Lai, and grappling with the latter 

Hung him to the ground. In the 
meantime two women, the mother and 
the sister of Harbans Lai, emerged from 
their house and began dragging Sham 
Lai into the dahliz. The man was alrerdy 
wounded and fell down as the women 
began dragging him. Bhukan interfered 
and succeeded in grasping Sham Lai’s feet 
at the moment when about half the man’s 
body had been dragged over the thres¬ 
hold of the dahliz. Then Bhakan himself 
was wounded with a spear thrust from Har 
Sarup, while Harbans Lai broke loose 
from the witness and struck Sham Lai 
another axe-blow. Then the accused and 
their women folk took'refuge inside their 
house, and Piare Lai and the witnesses 
with him were able to carry Sham Lai’s 
corpse, the man having by that time 
expired, first into the open space outside 
and afterwards into his own house. This 
is the story told in substance also by the 
girl Bhaggu and by the prosecution wit¬ 
nesses, Bhagwan Ohander and Nasir-ud-din. 
The witness Chhajiu Mai deposes only to 
the search of the accused’s house and the 
recovery of blood-stained clothing and 
weapons from them. It would be quite 
possible to criticise this evidence in matters 
of detail, but there are certain general 
Considerations against its credibility. Bhag¬ 
wan Ohander and Nasir-ud-din, as we have 
already noticed, were not mentioned in 
the First Report, and in the case of Nasir- 
ud-din we are deprivad of the advantage 
of considering any cross-examination to 
which he might have been subjected at 
the Sessions trial. Their evidence reads 
to us somewhat artificial, and we find it 
practically impossibe to avoid believing 
that they came on the scene too late to 
see much of what they have described. 
Moreover, their evidence, as well as the entire 
story told by Piare Lai, pre-supposes a 
struggle of such duration that it is difficult 
to believe that at the end of it Sham Lai 
,would have shown only the four marks 
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of injury on his person observed at the 
post mortem. The other difficulty about 
this evidence lies in the fact that the 
Sub-Inspector found two very definite pools 
of blood, one in the open space outside the 
two houses and the other inside the dahliz 
of the accused’s house. He was not examined 
as carefully as he ought to have been 
with reference to this very important state¬ 
ment. He did, however, produce and prove 
a certain plan of the locality, and we are 
entitled on the strength of his evidence 
to take notice of marks placed upon the 
said plan and explanatory notes made 
concerning those marks. Now, the pool 
of blood inside the dahliz was not in the 
doorway; it was not far from the doorway, 
but it is shown in the plan distinctly to 
one side of the same. This is significant 
when we come to consider the defence of 
the accused and the statements of their 
witnesses. We have already remarked 
that the accused elected to reserve their 
defence. Even in their statements before 
the Sessions Court we find the sort of 
hesitation and confusion which is to be ex¬ 
pected in the statements of persons on 
their trial on a capital charge, who are 
not really prepared to make a clean breast 
of the facts as known to them, but who 
are anxiously thinking how they can best 
tell an apparently co herent story which 
will not involve any direct admission 
against themselves. Any one reading Har 
Sarup’s statement as it stands on the record 
cannot fail to realize that the man knows 
perfectly well that he stabbed Sham Lai 
in the chest with a spear and thereby 
caused his death. He will not actually 
say this; but in reply to the questions 
put to him he returns answers which 
practically amount to the same thing. 
He tells a queer story as to the grounds 
of enmity between himself and his next- 
door neighbours, and he says that on the 
night in question it was the said neigh¬ 
bours who were abusing him and his 
brother throwing bricks into their house, 
and challenging them to come out and 
fight. The accused were safe indoors with 
the door shut, and we know that they 
had inside the house the weapons which 
the Police afterwards found there. 
Har Sarup, however, wishes the Court to 
believe that he and his brother grew so 
alarmed at the thought that Piare Lai and 
Sham Lai.- and their friend Bhukan 
might climb over into their house that 
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they began to shout for help. On this, to represent their actions in as favourable 
he. says, his witnesses, Baldeo Kishan and a light as possible. At the same time it 
Ganga Sahai came on the scene, and on does not seem to us easy to give any 
the arrival of the witnesses he and his definite reason why they should be regard- 
brother opened the house-door and came ed as less worthy of credit than the pro- 
out. As soon as they had done so, they secution witnesses, and their story, as a 
were set upon by Piare Lai and Sham whole has the advantage of accounting 
Lai and Bhukan with lathis. While a for the pool of blond found just inside the 
scuffle was going on outside between Piare dahliz. There is one more curious, and, 
Lai and Harbans Lai, in w'hich the two indeed sensational, feature of this case! 
witnesses were vainly attempting to inter- Piare Lai had asserted in his First Report 
pose, Har Sarup himself ran into the house, that he and his brother had been subjected 
being pursued by Sham Lai and Bhukan. to prosecution by means of threatening 
Inside his own dahliz he turned to bay, letters. He handed over to the Police 
.and, as he puts it, “I struck one spear three letters which he said had been 

blow to save myself, I do not know given him by the little girl Bhaggu; and 

whether it hit Sham Lai or not.” In sub- Bhaggu’s account of the matter is that 
stance this story is also told by Harbans she found these letters lying in the door- 
Lai, and in the main it is corroborated way of their houses on the morning after 

by Baldeo Kishan and Ganga Sahai. The the murder. These letters have been most 

^earned Sessions Judge has been very carefully translated on our record, and 
severe on Baldeo Kishan by reason of they have apparently been treated in the 
f certain admissions which this witness Court below as corroboration of the case 
made in respect of a statement not other- against the accused. Their only effect on 
wise proved, which he was said to have our minds is to introduce a serious ele- 
made to a Vakil of the name of Brij ment of uncertainty into the whole matter. 

Nandan Saran, who came on the scene in They are curiously worded letters, ostensibly 

the course of the night between the 28th addressed in very polite terms to the 
and the 29th of September. It seems to ‘‘dear sister” of the writer. The suggest 
us that this statement ought either to tion is that they are meant for the aged 
.have been put frankly in evidence, or mother of Piare Lai and Sham Lai. They 
that all reference to it ought to have do contain demands for the hand of the 
been omitted As the record stands, we girl Bhaggu, and they are accompanied 
have an admission by Baldeo Kishan by threats against the life of the person 
that he did make a statement to the Vakil, addressed and the Jives of everybody 
and one or two fragmentary questions are connected with her. In two of these letters 
put as to-whether he had not said to the the writers are very careful to assert that 

Vakil this one thing or that other thing, they are going about prepared for murder, 

It is quite easy to create a totally mis- armed with a spear and a hatchet, the 
leading impression as to the veracity of very weapons with which Sham Lai was 
a witness by cross-examining him on these eventually killed. The absurdity of 
lines. Another point severely commented supposing that letters threatening the life 
on by the learned Sessions Judge is that of a member of the household would 
neither of these two witnesses hastend to continue to be written and delivered after 
give the Investigating Police Officer the the murder was an accomplished fact 
benefit of their evidence the moment he does not seem to have presented itself 
.arrived on the scene. If this sort of to the mind of the learned . Sessions 
criterion is to be applied to evidence in Judge. Some other explanation of the 
this country, there will be very few eye- production of these letters before the 

witnesses to important crimes who will Investigating Police Officer must be sought. 

be found entitled to credit, whether they We could suggest more than one, but it 
eventually appear as witnesses for the is useless to indulge in mere speculations; 
prosecution or as witnesses for the defence. When, however, the Police came to examine 
On the whole we are inclined to agree the clothing of the murdered man, they 
with the learned Sessions Judge that found on Sham Lai s person, saturated 
Baldeo Kishan and Ganga Sahai display with blood, what they thought to be two 
in their evidence a certain leaning to- letters, which have been assumed to belong 
wards the accused persons and a desire to the saipe series.— The letters were 
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marked Exs. G andH. They were certainly 
never translated for the benefit of the 
Court, and, so far as we can discover, no 
attempt was ever made to read them until 
we insisted on having them opened out at 
the hearing of the appeal. We at once 
discovered that there were in reality three 
letters, and not two ; two of them were 
gummed together by the dried blood. It 
was exceedingly difficult to decipher these 
papers now, but we managed to obtain a 
fair general idea of the contents of one 
of them. It is a letter similar in style to 
the three Ex. j), hand F. and it does contain 
an explicit threat against the life of Piare 
Lai. Needless to say, it contains no re¬ 
ference to an axe or a spear. We are bound 
to add also that, although both the appel¬ 
lants are literate and occupy positions which 
must have made it the easiest thing in 
the world to secure specimens of their 
hand-writing, no attempt was made to 
produce evidence regarding the hand¬ 
writing of Exs. D, E and F much less of 
Exs. G and Id, which, as we have said, were 
not read at all in the Court below. On 
the whole, we prefer to draw no certain 
inferece from these letters, except that we 
are inclined to believe the statement made 
by Piare Lai in his First Report as well 
as in his evidence that letters of a threaten¬ 
ing character connected with demands 
for the hand of the girl Bhaggu had been 
received during the days immediately 
preceding the murder. 

Coming now to sum up the entire case, 
the conclusion at which we arrive is that 
the prosecution evidence, more particularly 
where it puts forward allegations which, 
if believed, would make the crime of both 
the appellants unquestionably nothing 
short of murder is not to be implicitly 
relied on. We regard it as in itself open 
to criticism, and it is to a considerable extent 
outweighed by the defence evidence and 
by the Sub Inspectors plan of the locality. 
We are satisfied that a savage enmity had 
been growing up for some time between 
the two appellants and the two brothers 
Sham Lai and Piare Lai who were their 
next door neighbours. We believe that acts 
of aggression had been committed on both 
sides on the evening in question. We are 
not prepared on the evidence to believe 
that anything more than this is proved, 
namely, that after challenges to come out 
and fight had passed from one house to 
the other, there an encounter in the open 
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space in front of the two houses, in thfl 
course of which injuries were inflicted and 
suffered on both sides. At some stage of 
this encounter Har Sarup ran into the 
dahliz of his own house and was followed 
there by Sham Lai and Bhukan. A sharp 
struggle then occurred just inside the en* 
trance door of the dahliz and in the course 
of that struggle Har Sarup with his spear 
injured Bhukan and inflicted upon Sham 
Lai the fatal wound of which the unfort¬ 
unate man expired almost immediately. 
This being our conclusion on the case, we 
think that the conviction under s. 302, Indian 
Penal Code, ought not to be affirmed. The 
case is somewhere on the borderland of 
the second and fourth Exceptions to s. 300 
of the Indian Penal Code. We should un¬ 
hesitatingly apply Exception 4, -if it were 
not that we believe on the evidence that 
Har Sarup was using a spear against a man 
who was only armed with a lathi. On 
the other hand, we must give him the 
benefit of our belief that he was within the 
threshold of hie own house when he inflicted 
the fatal injury and though we are by no 
means prepared to hold that his act is 
completely covered by the provisions of 
the law relating to the right of private 
defence, we think that Exception 2 above 
referrred to sufficiently covers the case to 
warrant our altering the conviction to one 
under s. 304, Indian Penal Code. .As regards 
Harbans Lai, we are not prepared to sepa¬ 
rate his case from that of his brother, 
except in the matter of sentence. The in¬ 
juries found on the head of the deceased, 
although the medical expert was not asked 
for a definite opinion on the point, are 
pretty obviously such as would have result¬ 
ed from blows of an axe or hatchet, and 
with this corroboration we are prepared to 
accept the prosecution evidence which 
proves that Harbans struck at least one, if 
not two, such blows. Accordingly, we set aside 
the conviction and the sentence recorded 
by the Sessions Court. In lieu thereof we 
convict Har Sarup and Harbans Lai of the 
offence of culpable homicide not amounting 
to murder under s. 304, Indian Penal Code. 

e sentence Har Sarup to undergo rigorous 
imprisonment for ten years and Harbans Lai 
for six years. 

z * K - Appeal allowed. 
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OUDH JUDICIAL COMMIS- 
_ SIONER’S COURT. 

Criminal Appeal No. 311 of 1925. 

July 14, 1925. 

nrr r Present.'— Mr. Simpson, A. J. C. 

DlliLl and others—Accused—Appellants 

versus 

EMPEROR —Opposite Party. 

Penal Code (Act XLV of I860), ss. 11+1 (]*), ltf— 
Religious procession, right to take, through streets — 
Intention to fight—Unlawful assembly — Riot. 

Persons of whatever sect are entitled to conduct 
religious processions through public streets provided 
they do not interfere with the ordinary use of such 
streets by the public and subject to such directions 
as a Magistrate may lawfully give to prevent obstruc- 
tions of thoroughfares or breaches of the public peace. 

The mere knowledge that a religious procession is 
going to be opposed by force is not in ail cases suffi- 
cient to constitute the members of the procession an 
unlawful assembly. Each case must be decided on 
its own facts. LP- 270, col. 2.1 

\\ here, however, the members of a procession go 
out armed for the express purpose of having a light 
and a light ensues as a consequence, the members of 

the procession r are guilty of rioting, [ibid.] 

Case-law referred to. 

Appeal against an order of the Addi¬ 
tional Sessions Judge, Kheri, dated the 9th 
May 1925. 

Mr. R. F. Bahadurji, for the Appellants. 

The Government Pleader, for the Crown. 

JUDGMENT. —Twenty-seven persons 
all Hindus were tried atone trial and were 
convicted under s. 147 of riot. Six of them 
were sentenced to six months’ rigorous im¬ 
prisonment and 21 to three months’ rigorous 
imprisonment. All 27 have appealed. There 
was a cross case against 14 Muhammadans. 
They were all convicted under s. 147. Ten 
of them appealed and their appeals have 
been rejected by a separate judgment. In 
the Court of Trial the learned Sessions 
Judge tried the case separately but he 
wrote only one judgment. It would have 
been more convenient if he had written 
two judgments. 

Tbe story for the prosecution is the 
Muhammadan version of what occurred. It 
is that the Hindus wanted to have a pro¬ 
cession for the barat of Mahadeo Ji and to 
take this procession through the Muham¬ 
madan quarter of Sikandrabad. As this 
was a new thing, the Muhammadans object¬ 
ed to it and negotiations took place. No 
agreement was reached. The Hindus took 
their procession into the Muhammadan 
quarter where they proceeded to attack Raza 
~-kan in his own house and his mother, 
ifte Mohammadans came out to protect 


these people and a fight took place. 

I he defence story was the Hindu version 

, w , f lool£; -Place. It was that some 10 
days before the riot the people of Maha- 
watpur, who were Musalmans, proposed 
taking their tazias through the village of 
bikandrabad. The Hindus of Sikandrabad 
objected and applied to the authorities to 
issue orders that the tazias should be 
buried in Mahawatpur itself. This was 
some 10 days before the riot when the 
Hindus wanted to take their barat proces¬ 
sion through the Muhammadan quarter 
Negotiations took place and the Moham- 
madan leaders agreed that 7 or 8 Hindus 
only should bring the singhasan from the 
temple through the Muhammadan quarter 
and that the big procession should then be 
formed outside the Muhammadan quarter. 
In this matter however the Muhammadan 
leaders were treacherous, and, having got 

r l °l 8 unarmed Hindus into the middle 
of the Muhammadan quarter, they called on 
the inhabitants to attack them, and it 
was then that the riot took place. The 
learned Sessions Judge has not believed 
either of the stories. He has come to the 
conclusion that the Hindus tried to take 
their procession, in full force and armed 
with lathis , through the Muhammadan 
quaitei, and that the Muhammadans were 
resolved to prevent them and bar the 
way, and so the riot took place. I accept 
these findings of fact, and, indeed, Counsel 
for the appellants did not address his ar¬ 
gument as to the question of fact. What 
he said was that on these findings his 
clients had not broken the law. They were 
entitled to take a procession through the 
streets. Such a right does exist. That was 
decided as recently as 13th November 1924 
by the Privy Council in the case Manzur 
Hassan v. Muhammad Z aman (1). In that 
case the dictum of Turner, C. J. in the case 
of Parthasaradi Ayyangar v. Chinnakrishna 
Ayyangar (2) was quoted with approval: 

“Persons of whatever sect are entitled to 
conduct religious processions through pub- 
lie stieets so that they do not interfere 
with the ordinary use of such streets by 
the public and subject to such directions 
as the Magistrates may lawfully give to 
prevent obstructions of the thoroughfare or 
breaches of the public peace.” 

(1) 86 Iud. Cas. 236: 2 O. W. N. 53: (1925) AIR 
(P. G.) 36; 48 M. L. J. 23; 21 L; W. 239- 6 P L T 115* 

23 A. I, J. 179; 27 Bom. L. R. 170; L. R 6 A (P C ) 

34; 29 C. W. N. 486; 47 A. 151 (P. C ) 0 

(2) 5 M. 304; 2 Ind. Dec. (y. a.) 211 - • 
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It is contended, however, for the prosecu¬ 
tion, and this is the view which was taken 
by the learned Sessions Judge that an 
assembly which proposes to take out a 
procession is unlawful if the members of 
the assembly know that there is another 
party which is bent on opposing them. 
Their action then coin^s under s. I ll, cl. 
(4) “enforcing a right by means of criminal 
force." 

The question is not one of fact but one 
of law. In the case Beat}! v. Gillhanks (3) 
the facts were that the Salvation Army 
proposed to parade the streets with a band, 
flags and banners in a religious procession. 
A party who were opposed to Salvation 
Army proposed to obstruct this procession. 
Two Justices of the Peace issued orders 
to prevent persons assembling in the 
public streets within the parish and the 
leader of the Salvation Army Beatj r was 
served with this notice. Nevertheless he 
took out the procession, and when the Police 
told him that he must obey the notice, he 
refused to comply and marched on until 
he was arrested. The members of the Sal¬ 
vation Army used no violence, but the other 
party did use violence, and there was a fight 
between the other party and the Police. 
On these facts it was held that the mem¬ 
bers of the Salvation Army were not an 
unlawful assembly because all that they 
, wanted to do was to conduct religious pro¬ 
cession. It was said “Whathas happened here 
is that an unlawful organization has assum¬ 
ed to itself the right to prevent the appel¬ 
lants and others from lawfully assembling 
together, and the finding of the Justices 
amounts to this, that a man may be con¬ 
victed for doing a lawful act if he knows 
that his doing it may cause another to do 
an unlawful act.” 

The Criminal Law of England is not iden¬ 
tical with the Penal Code. 1 think the ap¬ 
pellant Beaty would at least have been guilty 
under s. 188, Indian Penal Code, and that 
fact would probably have been sufficient 
to constitute the Salvation Army proces¬ 
sion an unlawful assembly. But in the 
present case there had been no order by 
one in authority prohibiting the Hindu 
procession. On the other hand, in the 
English case, the members of the Salvation 
Army used no violence themselves, and had 
no intention of using violence. I find, as 
a matter of fact, that the object of the 

(3) (1882) 9 Q. B. D. 308; 51 L. J. M. C. 11; 47 L. 
T. 194; 31 W. R. 275 ; 15 Co* tk C. 138 ; 46 J. p. 

759 . 


Hindus was not so much to conduct a re¬ 
ligious procession, as to have a fight with 
the Muhammadans and they took Lathis with 
them for this purpose. That is how I inter¬ 
pret the charge-sheet under which they were 
accused of taking out their procession by 
force. 

I am not prepared to hold that the mere 
knowledge that a religious procession was 
going to be opposed by force is in all cases 
sufficient to constitute the members of the 
procession an unlawful assembly. Each case 
must be decided on its own facts. Here, as 
1 have said, I believe that the Hindus went 
out for the express purpose of having a 
fight and they have been rightly convicted. 
No argument was addressed to me as regards 
any particular appellant, and the grounds 
of appeal are not separate. It is enough 
to say that there is evidence that each of 
the appellants took part in the riot, and 
this evidence was accepted by the Court 
of Trial, namely, the Judge and three out 
of four of the Assessors, in spite of the 
fact that all these four Assessors are them¬ 
selves Hindus. 

I dismiss all the appeals. 

z. k. Appeal dismissed. 


LAHORE HIGH COURT. 

Criminal Revision No. 657 of 1924, 

February 6, 1925. 

Present: —Mr. Justice Fforde. 

BENARSI DAS— Petitioner 

versus 

EMPEROR —Respondent. 

Criminal Procedure Code (Act V of 1898), 9. 1,39 — 
Criminal trial — Remarks made in judgment against 
person who is not party to proceedings, legality of — 
Evidence, admissibility of—Duty of Magistrate — 
Revision—Interference by High Court. 

It is an elementary duty of a Judge in a criminal 
case to exclude evidence which is not legally admis¬ 
sible. [p. 272, col. 1.] 

A Magistrate is not entitled to make observations in 
his judgment in a criminal case concerning a person 
who is not a party to the proceedings and who has had 
no opportunity of being heard, based upon material 
which is not admissible in evidence in that proceeding 
and which even if admissible would not justify the ob¬ 
servations. Such conduct on the part of a Magistrate 
amounts to an abuse of judicial privilege. Where such 
reflections are made on the character of a person who 
is no party to the proceedings and who has not 
appeared as a witness, they cannot be allowed to stand 
on the record and must be expunged therefrom. [iW»-j 

Application in revision to have certain 
portions of the judgmentof the Magistrate, 
First Class, Ainbala, dated the 18th Feb¬ 
ruary 1924, upheld by the Sessions Judge, 
Ambala, dated the21st March 1924 , expunged, 
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Mr. Jagan Nath, for the Petitioner. 

Mr. Badri Das , for the Accused. 

JUDGMENT.— This is an application 
on behalf of Rai Bahadur Lala Benarsi Das 
for an order that certain remarks contained 
in the judgment of Chaudhri Sardar Khan, 
a Magistrate invested with First Class 

powers, delivered in a criminal case, be 
expunged. 

The facts giving rise to this petition 
are shortly as followsPandit Shugan 
Chand, Head Clerk of the Cantonment Magis¬ 
trate’s Office, Ambala was prosecuted at the 
instance of Pandit Pam Kishan under 
the provisions of s. 168 of the Indian 
-Penal Code. The section runs as 
follows:—“Whoever, being a public ser¬ 
vant, and being legally bound, as such 
public servant, not to engage in trade, en- 
;gages in trade, shall be punished with 
simple imprisonment for a term which may 
extend to one year, or with fine, or with 
both. It was contended by the prosecution 
that Pandit Shugan Chand was a public 
servant, was legally bound as such public 
servant not to engage in trade and did in 
fact engage in trade. The learned Magis¬ 
trate, who tried the case, came to the 
conclusion that the accused had not been 
proved guilty of any offence. He consider¬ 
ed that, though the Head Clerk in the 
Cantonment Magistrate’s Office was a public 
servant within the statutory definition of 
that term, he was not legally bound as such 
public servant not to engage in trade, and 
he further held that there was no definite 
proof that he had in fact engaged in trade, 
and upon these findings the accused was 
acquitted. 

Not content with deciding the issues which 
properly arose out of the charge which he 
had to try, the learned Magistrate proceeded 
in the concluding portion of his judgment 
to express strong opinions as to the motives 
which he considered had inspired the pro¬ 
secution. He declared that the accused was 
the victim of a conspiracy on the part of 
the Managing Committee of the All-India 
Cantonment Associction. He stated that 
this body, of which the petitioner is the 
Vice-President, was anxious to have the 
accused dismissed from his post simply 
because its members had failed to have 
their own way with the Cantonment Author¬ 
ities. He further added that the columns 
of a newspaper known as the Cantonment 
Advocate had been freely used by the 

petitioner and those associated with him to 
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injure the accused. He concluded his judg¬ 
ment by stating that “ the complaint is* 
based purely on malicious prosecution of 
the accused.” These are the portions of 
the judgment which the petitioner asks to 
have expunged. An application for this 
purpose was made to the Sessions Judge of 
Ambala but was rejected. 

The learned Sessions Judge in the course 
of his judgment says: “Ordinarily I would 
be strongly disposed to forward the pro¬ 
ceedings to the High Court with a recom¬ 
mendation that these remarks against a 
person who was neither a party nor a 
witness should be expunged.” He then 
goes on to say that the article in the Can¬ 
tonment Advocate afforded justification for 
the adverse comments of the Magistrate, 
and that it was essential in order to enable 
the Magistrate to properly weigh the pro¬ 
secution evidence to ascertain how far the 
allegations of the accused against certain 
members of the association weie justified. 
He further says that the petitioner by 
putting at the disposal of his association 
some of his private correspondence has 
himself invited criticism of his actions, and 
he concludes by stating “ that there is suffi¬ 
cient evidence on the record to justify 
the Magistrate in making the remarks 

which form the complaint of the present 
application.” ' • -v 

It is urged by Mr. Jagan Nath, who ap¬ 
pears for the petitioner, that as his client 
was neither a witness in, nor a party to, 
the proceedings in question, the Court had 
no right to come to these conclusions—* 
highly prejudicial, as they are to his charac- 
ter, amounting as they do to a charge of 
serious misconduct if not of-criminal' con- 
spircy—without the petitioner having had 
an opportunity of being heard in his defence. 
Mr. Jagan Nath further contends that the 
material upon which the strictures against 
the petitioner have been 'based is not legal 
evidence in the case and should not have 
been admitted. He also contends that even 
if such material could legally be admitted 
in evidence it does not justify the con¬ 
clusions based upon it. 

The principal material relied upon by the 
Magistrate for passing these strictures upon 
the petitioner consists of three letters 
written to the petitioner by the Cantonment 
Magistrate. These letters deal almost ex¬ 
clusively. with the writer’s own affairs, 
though in two of them a passing reference 
is made to the Head Clerk, Shugan Chand, 
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It is obvious to any one with tlie most 
rudimentary knowledge of the Law of Evi¬ 
dence that these letters could not be made 
evidence by the prosecution. The writer 
has not been called as a witness, and under 
no circumstancss could his letters be evi¬ 
dence in the proceedings against Shugan 
Chand. It was the duty of the Trial Magis¬ 
trate to refuse to admit these documents, 
but instead of doing >>o he has used them 
for the purpose of making an attack upon 
the recipient of the letters which is not 
warranted by anything contained in them. 
Similarly, the newspaper which has been 
admitted to the record, is not evidence 
and should have been excluded by the 
Magistrate. 

1 can find no legal evidence upon the 
record warranting any of the strictures pass¬ 
ed by the Magistrate upon the petitioner, 
and even if the documents upon which the 
Magistrate has relied for passing the stric¬ 
tures had been properly admitted in evi¬ 
dence, he had no right to express himself 
as he did without giving the petitioner an 
opportunity to be heard in his defence. I 
may point out that it is an elementary duty 
of a Judge in a criminal case to exclude evi¬ 
dence which is not legally admissible. The 
Trial Magistrate in the case before me has 
conspicuously failed in this duty. I am 
further of opinion that the observations of 
the Magistrate concerning the petitioner, 
made in a proceeding in which the petitioner 
had no opportunity of being heard, based 
upon material which is not admissible in 
evidence in those proceedings and which, 
even if admissible, would not justify the 
observations in question, amount to an 
abuse of judicial privilege. In view of the 
fact that the Magistrate was aware that a 
suit by Shugan Chand for damages for 
malicious prosecution was pending, or 
was intended to be instituted, there was 
an additional duty cast upon him in the 
interests of justice that he should say no¬ 
thing which might prejudice a fair trial of 
the suit. 

For the reasons I have given, I am of 
opinion that it -would be a denial of justice 
to allow the reflection upon the character 
of the petitioner to stand, and I accordingly 
direct that the portion of the judgment 
commencing with the words “ A perusal 
of the allegation in the Cantonment Advo¬ 
cate down to the end of the judgment be 
expunged,” with the exception of the words. 
^Upoq tt*ese facts I hold that no case 


under s. 168, Indian Penal Code, has been 
made out against the accused whom I 
acquit,” and the words, “ I do not think he 
can be ordered to pay compensaiion under 
s. 250, Cr. P. 0.” The accused is present. 
Ram Kishan has not turned up. Announced, 
z. k. Revision accepted. 


LAHORE HIGH COURT. 

Criminal Revision No. 1730 of 1924. 

March 13, 1925. 

Present: —Justice Sir Henry Scott- 

Smith, Kt. 

FAIZ MUHAMMAD— Petitioner 

versus 

E M P E RO R— Respon dent.< 

Criminal Procedure Code (Act l' of ISOS), s. 4 86 — 
Discharge, order of — Further enquiry, when can be, 
directed. 

Further enquiry should not be ordered in a case 
where an order of discharge lias been passed after a 
full enquiry and after the recording of all the evidence 
produced by the complainant. 

Nasir-ud-di7i v. Abdul Aziz, 33 Ind. Cas. 641; 20 P. 
W. R. Cr. 1916; 17 Cr. L. J. 161, followed. 

Criminal revision from an order of the 
District Magistrate, Karnal, dated the 22nd 
November 1924. 

Mr. Shamair Chand , for the Petitioner. 

Mr. Muhammad Rafi , for the Crown. 

Mr. H. D. Bhalla , for the Complainant. 

JUDGMENT.— The District Magistrate 
has set aside the Magistrate's order dis¬ 
charging Faiz Muhammad in a case under 
s. 498, Indian Penal Code, on the ground 
that it is perverse. The order was passed 
after a full enquiry and the recording of 
all tlie evidence produced by the com¬ 
plainant Atra. There was no evidence of 
the actual abduction which was alleged 

to have taken place two months before the 

complaint was filed on 14th June 1924. 
The only evidence, except that of Asa 
Ram, P. W. No. 6, which related to an event 
subsequent to the filing of the complaint, 
was in regard to Faiz Muhammmad having 
been caught committing adultery with 
Atra’s wife in an old school on 11th June. 
This has been disbelieved by the Magis¬ 
trate for what I consider are sound 
reasons. Having regard to the authorities 
including the case reported as Nasirud- 
din v. Abdul Aziz (1) I hold that the Dis¬ 
trict Magistrate’s order setting aside the 
order of discharge was erroneous. I allowr 
the revision and set aside the order in 
question. 

z. k. Revision alloived. 

(1) 33 Ind. Cas. 641; 20 P. W. R. Cr. 191G; 17 Cr. fe. 

J. J 61 . 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 125-B of 1923. 

April 14, 1925. 

Present:—V r. Wadegaonkar, A. J. C. 
OAKARPRASAD M. G. NANDLAL— 
Defendant No. 2—Appellant 

versus 

BADRIDAS and others—Plaintiffs 

—Res PON D ENTS. 

Evidence Act (I of 1872), s. 02—Least—Place for 
V<lVp\ent of rent not fixed—Oral agreement fixing 
place of payment, whether can be proved—Transfer of 
Property Act (IV of 1882), s. 108 —Le ase—Covenant 
for renewal —Assignment of lease — Assignee , whether 
can enforce, covenant—Henewal dependent on observ - 
(luce of conditions — Breach , condoned, effect of — 
Assignee of lessors interest, whether bound" bu cove¬ 
nant. 

In the absence of any stipulation in a lease-deed 
hxLng the place of payment of rent, it is open to one of 
the parties to the deed to show, without contravening 
the provisions of s. 02 of the Evidence Act, that it was 
subsequently agreed orally between the parties that 
the rent was to be paid at a particular place, [p. 271, 
col. l.J 

Where a lease contains a condition that renewal of 
the lease would be dependent upon the performance of 
certain covenants during the term of the lease, that 
condition is deemed to liave been satistied if there is 
no subsisting breach at the time renewal is applied 
for although there may have been breaches of cove¬ 
nants during the term of the lease, [p. 274, col 2- p 
275, col. 1.] 

A covenant for renewal of a lease of land being a 
covenant running with the land, the assignee of the 
lessee is competent to enforce the covenant; and the 
covenant may be enforced against a transferee of the 
lessor s interest who takes with notice of the lease 
27.'), col 1.] • ' 11 ' 

Case-law discussed. 

Appeal against the judgment of the Addi¬ 
tional District Judge, Akola, dated the 22nd 
December 1922, in Civil Appeal No. 25 of 
1922# 

Sir Dr. H. S. Gour and Mr. P. C. Dutt , for 
the Appellant. 

Messrs. V. Bose , A. V. Khare , W. B. 
Pendharkar and P. N. Rudra , for the Re¬ 
spondents. 

JUDGMENT.— This appeal arises out 
of a suit for specific performance of a con¬ 
tract for renewal of a lease given by 
Laxmichand Jainarayan to the Hingoli 
Press Com pay Limited. The lease was in 
respect of a piece of land situated in the 
town of Akola and was to run for 30 years 
from Uth November, 1887. A deed of 
lease was actually executed by the lessor 
favour of the lessee on 19th July, 1892 
(Lx. P 1). The rent payable was Rs. 75 
per annum and it was provided by cl. 2 
of the deed of lease that it should be 

paid m advance for each year at the begin- 

18 
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ning of that year, i.e. t on the lltli November. 
In cl. 7 provision was made for renewal 
of the lease for a further period of 30 years 
on the expiry of the term of the lease. 
That clause lias been translated thus. 

“ Jf the Company desires to take llie said 
land on lease for a further period of 30 
years, it should intimate Laxmichand 
Jainarayan at his Khamgaon shop by a 
notice its desire to that effect as soon as 
the aforesaid period of lease for 30 years 
expires and if such notice is received and 
provided the Company has during the 30 
years acted as it ought to have done accord¬ 
ing to the conditions in this agreement of 
lease, Laxmichand should execute a fresh 
agreement of lease for a further period of 
30 years as desired by the Company, on the 
conditions of this agreement of lease." 

In accordance with this condition Messrs. 
Brueland Company who were the managers 
of the Hingoli Press Company gave a notice 
on 9th February 1917 at Laxmichand’s 
Khamgaon shop intimating the desire of 
the Company to obtain a fresh lease fora 
further term of 30 years on the expiry of 
the old lease but as Laxmichand failed to 
execute a fresh lease, the present suit was 
instituted on 13th November 1920. 

Laxmichand the original lessor died som- 
time before the institution of this suit and 
on his death, the site covered by the lease 
fell, on a partition between the members 
of the joint family of which Laxmichand 
was the manager during his lifetime, to 
the share of defendant No. 1 who sold the 
said site to defendant No. 2 by a duly re¬ 
gistered sale-deed, dated 13th October 1920 
(Ex. P-5). The Hingoli Press Company’s 
lease-hold rights in the site in dispute 
were also purchased by the plaintiffs under 
a sale-deed, dated 12th June 1920 (Ex. 
P-4) and hence plaintiffs brought this suit 
for renewal of the lease against the defend¬ 
ants. 

Defendants pleaded that payment of rent 
on the due date during the term of the 
lease was a condition precedent to the re¬ 
newal of the lease and that as the said con¬ 
dition had been broken by the lessee al¬ 
most every year after 1892-93 plaintiffs 
were not entitled to claim renewal of the 
lease. They further pleaded that as defend¬ 
ant No. 2 was a minor and as he had pur¬ 
chased the site covered bv the lease with¬ 
out notice of the condition of renewal the 
said condition could not be enforced against 
him. 
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Plaintiffs in reply pleaded that the under¬ 
standing between the lessor and the lessee 
was that the rent for each year should be 
paid when the lessor or his agent would de¬ 
mand the same at Akola ; that according to 
this arrangement, it was paid to the lessor 
when he or his agent came to demand it at 
Akola ; that, moreover, the lessor having 
accepted late payments of rent and con¬ 
doned the default, if any, it was not open 
to the defendant to plead such default as 
an answer to their (plaintiffs’) claim for 
renewal of the lease. They urged that 
defendant No. 2 had purchased the site in 
dispute with full notice of the lease and 
the conditions contained therein and that 
he was, therefore, bound to renew the lease. 

Both the Courts below held that there 
was an understanding between the lessor 
and the lessee that rent should be paid 
at Akola when the lessor or somebody on 
his behalf went there from Khamgaon to 
demand it, that the late payment of rent 
by the lessee was due to failure on the part 
of the lessor to send his man to Akola to 
receive payment and that the lessee was 
not responsible for late payment. They 
came to the conclusion that there was no 
wilful breach of the condition of the lease 
on the part of the lessee and that plaint¬ 
iffs were consequently entitled to a renewal 
of the lease. Accordingly plaintiffs’ claim 
■was decreed. Defendant No. 2 has now pre¬ 
ferred this appeal. 

It is urged on behalf of the appellants 
that the Courts below erred in admitting 
evidence to prove that rent was payable 
at Akola to the lessee. In my opinion there 
is no substance in this contention. The 
deed of lease does not mention the place 
fixed for payment of rent and it was open 
to the plaintiffs to show that it was sub¬ 
sequently agreed between the parties that 
rent was to be paid at Akola to the lessee. 
In doing so, they did not contravene the 
provisions of s. 92 of the Evidence Act. 

As Akola was the place fixed for pay¬ 
ment of rent to the lessee and as the lessee 
or his agent was absent from that place 
when the rent for each year became due 
and rent was paid to him when he went there 
to receive it, the lessee is certainly not le- 
sponsible for late payment of rent. He 
could not compel the lessor to go to Akola 
on the due date each year for receiving rent. 
In short, late payments of rent were en¬ 
tirely due to the negligence of the lessor to 
geild his man in time to Akola to receive 


rent and not to any negligence on the 
part ol the lessee. In this view of facts, the 
Courts below were fully justified in holding 
that if there was any breach in the con¬ 
dition ot payment of rent, the lessee was 
not responsible for the breach. 

Moreover, rents though paid late were ac¬ 
cepted by the lessor without demur. By 
accepting rents willingly and without any 
protest, lie condoned the breach and it is 
not now open to the defendants to rely up¬ 
on the breach so condoned in resisting 
plaintiffs’ claim for specific performance. 

The cases relied upon by the learned 
Counsel for the appellant, viz., Finch v. 
Underwood (1), Bastin v. Bidwell (2) and 
Grevillee v. Barker (3) are clearly distingu¬ 
ishable from the present case. In all those 
cases it was found that the lessee had fail¬ 
ed to carry out certain covenants the per¬ 
formance of which was acondition precedent 
to the grant of renewal of lease and the 
breaches whereof were subsisting at the 
time when renewal of the lease was appli¬ 
ed for. In those cases, it was not decided 
that delay in payment of rent though con¬ 
doned was sufficient to defeat the claim 
for renewal of the lease. The lease be¬ 
fore me contains no covenants (other than 
the one regarding punctual payment of 
rent) the performance of which was a con¬ 
dition precedent to the grant of renewal of 
the lease. It is true that the condition in 
regard to punctual payment of rent was 
broken by the lessee but the lessor who 
was entitled to forfeit the lease for breach 
thereof, waived his right in that respect 
and went on receiving payments of rent 
as if no breach had occurred. At the date 
on which renewal of the lease was appli¬ 
ed for, there was no subsisting breach, all 
the previous breaches having been either 
waived or condoned. Under these circum¬ 
stances it is not open to the defendants 
to take advantage of such condoned breaches 
to defeat plaintiff's’ claim for renewal of 
the lease. 

I may further point that where a lease 
contains a condition that renewal of the 
lease would be dependent upon the per¬ 
formance of certain covenants during the 
terms of the lease, that condition is deem¬ 
ed to have been satisfied if there is no sub- 

CD (1870) 2 Ch. D. 310; 45 L. J. Ch. 522; 34 L. T. 

779; 24 \V. R. 057. 

(-) (1881; 18 Ch. D. 238; 44 L. T. 742. 

(3; (1910; A. C. 335; 79 L. J P. C. 06 ; 10 L. T # 380; 

26 T. L. R. 375. ’ 
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sisting breach at the time renewal is ap¬ 
plied for although there may have been 
breaches of covenants during the term of 
the lease. In this connection, the following 
observations of Mellish, L J., in Finch v. 
Underwood, (1) are apposite : — 

“ Under the terms of the covenant in 
the present case, the lease is to be granted 
only in case the covenants and agreements 
on the part of the tenants shall have been 
duly observed and performed. What does 
that mean ? 1 think it does not mean 

that the tenants must have strictly observed 
and performed the covenants all through 
the term, for the expression is, ‘ shall have 
been duly observed ; ’ and I think that 
this is satisfied if they have been so observed 
and performed that there is no existing right 
of action under them at the time when the 
lease is applied for.” 

The above observations have been cited 
with approval by Kay, J, in Bastin v. 
Bidwell (2) and in Ram Lai Dubey v. Secre¬ 
tary of State for India (4), also, it has been 
held that where renewal is made condition¬ 
al on the observance of covenants in the 
lease by the lessee, the right of renewal is 
enforceable if at the time of renewal there 
is no subsisting breach of covenant. 1 ac¬ 
cordingly hold that the plaintiffs are entitled 
to claim specific performance of the covenant 
regarding renewal of the lease as they have 
satisfactorily proved that there was no 
subsisting breach of any of the conditions 
of the lease when renewal was applied 
for. 

It is next urged that the right to ask 
for renewal of the lease was granted to 
the lessee alone under the lease in ques¬ 
tion and not to his heirs or assigns and 
that consequently plaintiffs whoare assignees 
of the lessee are not entitled to ask 
for renewal of the lease. There is no sub¬ 
stance in this contention. It has been held 
that the covenant for renewal of lease of 
land being a covenant running with the 
land, the assignee of the lease-hold is per¬ 
fectly competent to enforce its terms* Nava 
Kishore- Das v. Madan Mohan Das (5), 
Secretary of State v. Forbes (6). I according¬ 
ly hold.that plaintiffs are entitled to claim 
renewal.<qf, : the lease though they are not 
the original lessees but assignees of the 
lessees. For the same reason, I hold that 

the covenant „ for renewal is enforceable 

*• * • 

(4) 51 Ind. Cas. 690; 29 C. L. J. 314. 

(5) 69 Ind. Cas. 600; (1924) A. 1 R. (0.) 346. 

(6) 17 Ini. Cas. 180; 16 0. L. J. 217. 


against defendant No. 2 who is the repre¬ 
sentative-in-interest of the lessor and who 
purchased the site in dispute with full 
knowledge of the lease hold rights of the 
lessee. There is a specific mention of the 
lease in his sale-deed and he must be lixed 
with notice of the contents of the lease. 
The fact that he is a minor makes no 
difference in his liability arising under 
the terms of the lease. 

The decree appealed against is correct 
and I dismiss this appeal with costs. Costs 
in the Court below will be paid as ordered 
by the lower Appellate Court. 

g. r. d. Appeal dismissed. 

z. K. 


PATNA HIGH COURT. 

First Civil Appeal No. 240 of 1921. 

December 10, 1924. 

Present: —Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Foster. 

JOGINDRA NARAYAN CHAUDHURI 

—Plaintiff—Appellant 

vc ns 

CHINAI MUHAMMAD SIRCAR— 
Defendant—Respondent. 

Limitation Act (IX of 1908), Sell. I, Arts. 89, 115 — 
Principal and agent — Account, suit for—Agreement 
executed by agent — Limitation, commencement of. 

A suit for an account by a principal against an 
agent is governed by Art. 89 of fcjoh. 1 to the Limita¬ 
tion Act, notwithstanding that the liability of the 
agent is regulated by an agreement executed by him 
in favour of the principal. In such a case limitation 
will begin to run from the date on which the sen ices 
■ of the agent were dispensed with, unless it is shown 
that a demand was made at some earlier date. ip. 2< 7, 
col. 1.] 

First appeal from a decision of the Sub¬ 
ordinate Judge, Purnea, dated the 27th 
April 1921. 

Mr. Lai Mohan Ganguly, for the Appellant. 

JUDGMENT. 

Miller, C. J. —This is an appeal on be¬ 
half of the plaintiff from a decision of the 
Subordinate Judge of Purnea, dated the 
27th April 1921 dismissing the plaintiff’s 
claim on the ground that it was time-barred 
under Art. 115 of the Limitation Act. The 
plaintiff has appealed and contends that the 
case is governed not by Art. 115 but by 
Arts 88 and 89 of the Limitation Act. 

The facts shortly stated are that the 
plaintiff engaged the defendant as his agent 
to look after two villages and collect the 
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rents rendering an account to the plaintiff. 

1 here were two written agreements in the 
case one relating to each of the mauzas. 
The first was ex ecuted in the year 190a and 
the other one in the following year. The 
claim is for an account of the collections 
made between the years 1..12 and 1313 B. S. 


respectively for the two villages and the year 

1323 B. S. which later year woidd cover the 
period between the middle of April 1916 
and the middle of April 1917. The defend¬ 
ant was dismissed sometime in about Assin 

1324 that is, in September or October 1917. 
lie has rendered no accounts and the 
present suit was instituted on the 26th Mav 
1920. 

lne learned Subordinate Judge before 
whom the case came tor trial took the view 
that as the relations between the plaintiff 
and the defendant depended on a contract 
the case was governed by Art. 11.3. That 
Article provides for compensation for the 
breach of any contract, express or implied 
not in writing registered, and not herein 
specifically provided for. The period of 
limitation is three years and the time from 

which the period begins to run is the date 

when the contract is broken or where there 
are successive breaches when the breach 
in respect of which the suit is instituted 
occurs or when the breach is continuing 
when it ceases. The learned Judge in 
arriving at the conclusion that Art. 115 
applied ratherthan the earlier Article relied 
upon the cases of Jogcsh Chandra v. Benode 
Lai Roy (1) and Basin Sarkar v. Barada 
Kishore Acharyya Chowdhury (2). With 
regard to the former case a registered con¬ 
tract was relied upon as bringing the case 
not within Art. 115 of the Limitation Act 
but within Art. 116. Now Art. 116 is not an 
Article which like the one immediately 
preceding applies only to cases not specially 
provided for in other parts of the Schedule. 
It applies to compensation for the breach of 
a contract in writing registered and it may 
well be that in a case of a registered con¬ 
tract that Article which gives six years as 
the period of limitation is to be preferred to 
Art. 89 which limits the period to three years 
only. Whether that interpretation of the 
Act is right or wrong we are not concerned 
with it in the present appeal. The ques¬ 
tion for determination here is whether Art. 
115 which relates to a contract not in 
writing registered, not specially provided for 


(1) 5 Ind. Cas. 50; 14 C. W. N. 122. 
^2) 5 Ind. Cae. l$(j; 11 C. L. J. 13. 


in other parts of the Schedule is to be given 
preference to Art. 88 and Art. 89 where the 
suit clearly falls within those Articles. The 
first of the cases, therefore, relied upon by 
tlie learned Subordinate Judge does not 
appear to me to be any authority for the 
view which he appears to have taken in 
this case. It is true that in that case there 
is a dictum to the effect that where there 
is a definite contract to account at the end 
of the year the proper Article would be Art. 
115 as the contract would be broken by the 
failure of the agent to account at the end 
of each year but it must be noted that in 
that case the contract was in writing and 
registered, and the Article which was applid 
was Art. 116. The oictuvi to which I have 
referred was based apparently upon the 
case of Mati Lai Bose v. Amin Chand C/iaf- 
topadhay (3), a case in which again there 
was a dictum to the effect that Art. 115 
would override the provisions of Art. 89 
where both were applicable. This, however, 
was merely a because the question 

in dispute in that case related to the effect 
of Art. 116 upon the earlier Article, namely, 
Art. 89 and it was not necessary for the 
Court in that case to consider what the effect 
would be in a cavse coming under the 
Article. 

In the other case relied upon by the 
learned Judge, namely, Basin Sarkar v. 
Barada Kishore Acharyya Chovidhury (2) 
again it was proved that there had been a 
demand and a refusal to render an account 
more than three years before the suit was 
brought and, therefore, it was of no moment 
whether Art. 89 or Art. 115 was applied. It 
was not necessary, therefore, in that case to 
consider the question under which of these 
Articles the suit came The matter, how¬ 
ever, has been considered by other decisions 
in the Calcutta High Court and I need only 
refer to that of Shib Chandra Roy v. Chandra 
Narain Mvkcrjee (4). That was a suit by 
a principal against his agent for an account 
and for recovery of money from him that 
might be found due. It was held there 
that it was a suit for moveable property 
received by the agent on behalf of the 
principal and not accounted for and was 
governed^by Art. 89 of the Schedule to the 
Limitation Act. The learned Judges th^re 
pointed out that the cases to which I have 
already referred dealt merely with Art. 116 
and were no authority for the proposition 

(3) 1 C. L. J. 21i. 

32 <;. 719; 1 c. L. J. 232. 
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that Art. 115 would override Art. 89 and in 
the result they found that Art. 89 wa 3 the 
proper Article to apply in such cases, if 
that, is the proper Article to apply in the 
present case and, in my opinion, it undoubt¬ 
edly is, then it would appear that the 
present suit is not barred by limitation. 
The learned Judge seemed to think that it 
was barred upon the allegations in the 
plaint and without taking any evidence he 
decided the suit against the plaintiif. He 
seems to have relied upon certain allega¬ 
tions in para. 4 of the plaint which states 
that “Notwithstanding the fact that he was 
repeatedly asked to submit collection and 
nikas (adjustment) papers he did not do so 
nor is he inclined to submit them. There 
fore in Asm 1324 of the Banr/la year, the 
plaintiff dispensed with his services in con¬ 
nection with the collection and realisation 
of the said mauzas." The learned Judge 
seems to have assumed that these repeated 
applications were applications made at the 
end of-'each financial year or that they 
were at all events at some period anterior 
to the time when the last collections were 
made and certainly anterior to thiee years 
from the time when the plaintiff brought his 
fsfrftfcV There is nothing, however, in the 
plaint to indicate that any demand was 
made more than three years before the be¬ 
hind mg of thiS suit/ The suit was brought 
withih three years from the date when the 
defendant’s services terminated. There¬ 
fore the suit is priirva facie in time unless 
i't chn be ahown that some demand was 
made before that date with regard to all 
dr sonie of the sums due for the years in 
question and that that demand was re¬ 
fused. That is a question of fact which 
will have to be gone into at the trial and, 
fri'rhy opinion, there is nothing in the plaint 
from which any such inference can be 
drawn. The appeal is allowed, the deci¬ 
sion of the preliminary point arrived at by 
the Trial Court is set aside and the case is 
remanded under O. XU, r. 23 of the C. P. C. 
to tU.e Trial Court for decision of the other 
issues in the case. 

Foster, J.— I agree. 

z. K. Case remanded. 


CALCUTTA HIGH COURT. 

Application for Admission of Appeal in 

Suit No. 973 of 1913. 

August 13, 1924. 

^ anc l°t Sanderson Ki\, 
Chief Justice, and Justice Sir Hugh 

Walmsley. Ivr 

KAMRUDDIN HI DKR—Defendant— 

Appellant 

V 6 VSUS 

^r- FITTER — Plaintiff—Respondent. 

Limitation Act (IX of 1908), ss. 5, 12—Appeal filed 
IZ 6 ~?. xt Z nsi0 , n °f limitation—Sufficient cause 
appellant ^ ohtainin( J cop ?A what is-Duty of 

lu determining what is the requisite time for oh- 

n °T* y °- f !l J lu, - rnent or decree referred to in 
s. - ot the Limitation Ael, the conduct of the anpel- 
lunt must be considered, and no period can he regi rd- 
cd as requisite under the section which need not have 
the appeUant had taken reasonable and pro- 
278 colV] ° bta,n u copy of the decree or order, [p. 

U here a person desires to appeal against an order 

convof th a e k nrd enS0 T^ )le *“2 proper 6teps to obtain a 
f or d e r- hven where he makes an applica- 

side fsnmTn P w 0f fche order * ,f lt is f° ul id that the other 
f. s® £ no } f t k * Q ? f ny steps to " et die order drawn up 

'itt 10 tak ® steps to get the order drawn up 

i n ! ! 1 an °^ c , 9 oopv may he supplied to him 

appeal rp e 27“T 0 i a | e ] 11 "’ Uh memorand ' lm 

“ e K foret, je provisions of s. 5 of the Limitation Act 
can be applied, the appellant must satisfy the Court 

WiMiin e H ad su ^ c *ent cause for not filin/the appeal 
within tli3 so^ciijd period, [ibid.] 

?r l .“o w* B ,lutta ?harjee t for the Appellant. 

-Ui. o. A. tSanerfi , for the Respondent 

JUDGMENT. 

Sanderson, C. J.—This i« an ap¬ 
plication for leave to file a memorandum 
ot appeal which was rejected by the office 
on the nth of August in this N ear. 

It appears that the judgment against 
which it is desired to appeal was deliver¬ 
ed on the 13th of May 1924, and on the 
loth the appellant who was one of the 
defendants, sent a requisition to the 
office of this Court for a copy of the order 
He took no further steps until towards 
the end of June. It appears that on the 

13th of June a requisition by the respond¬ 
ent was made for the drawing up of the 
order; that order was settled on the 25th 
of June 1924 and according to the learned 
Counsel s statement it appears that the 
appellant was present at the settlement of 
the order on the 25th of June On the 
4th of July the order was signed by the 
learned Judge and it was filed on the 5th 
of July. On the 26th of July the stamps 
which were required for obtaining the 
office copy were putin by the appellant 
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It is alleged that the appellant did not get 
information as to the number of folios in 
respect- of which the stamps were requir¬ 
ed until th^ 25th of July the day before 
th° stamps were actually supplied. 

The "round upon which the office refu¬ 
ses to receive the appeal was that, the re¬ 
quisition for the drawing up of the order 
had not been made within 20 days from 
the date of the order. 

The time for appeal specified by the 
Limitation Act was twenty days from the 
13th of Mav 1924, which time expired early 
in Tune. But the appellant relied upon 
s. 12, sub-s (2) of the Limitation Act which 
provides as follows: “In computing the 
period of limitation prescribed for an 
appeal . . . the day on which the judg¬ 

ment complained of was pronounced, and 
the time requisite for obtaining a copy of 
the .... order appealed from .... 
6hall be excluded." The learned Counsel 
has argued that inasmuch as the appel¬ 
lant made a requisition for a copy of the 
order on the 16th of May 1924 the whole 
of the period from the 16th of May until 
the time when the appellant obtained the 
offi *e copy of the order ought to be ex¬ 
cluded in computing the period of limitation. 
I cannot accept that argument. 

The principle upon which these cases 
are to be decided cannot be better stated 
than in a passage in Lord Buckmaster’s 
judgment in the case of Pramatha Nath 
Rnii v. Lee(l) the passage being at page 
lOO t* which is as folllows: “The learned 
Judges in the Appeal Court have held that 
in determining what is the requisite time 
referred to in s. 12, sub-s. (2), of the 
Limitation Act the conduct of the appel¬ 
lant must be considered, and their Lord- 
ships think that in so determining they 
have rightly regarded the statutoiy pro¬ 
vision. In their Lordships’ opinion, no 
period can be regarded as requisite under 
the Act, which need not have elapsed if 
the appellant had taken reasonable and 
proper steps to obtain a copj’ of the decree 
or order" 

In the present case, as I have already 
mentioned, the appellant applied for a copy 
of the order on the 16th of May. At that 
time the order was not drawn up but the 

(1) G8 hid. Cas. 900; 49 C. 999; 49 I. A. SO7; 31 M L 
T. 193: 37 C L. 7. 80; 21 A. L. J. 1 18; 27 C. W. N 136 : 
43 M. L. J. 705; (1922) A. T. R. (P. C.) 352; 4 U. P L 
R;P. U.) 103; 18 L. W. 153; (1923) M. W. N '5*6 
( P. C.). _ 
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appellant had the opportunity of applying 
for the order being drawn up if the party 
in whose favour the order had been made 
did not apply within four days from the 
date of the order so that at any time after 
the 17th or the 18th of May the appel¬ 
lant could have applied to the office for 
the drawing up of the order. He made 
no such application and, as I have already 
mentioned, it was the respondent who 
applied for the drawing up of the order 
on the 13th of June 1924 which was the 
last day of the month which is allowed 
under Ch. XXVI, r., 27 of the High Court 
Rules. 

Now, the explanation if it can be called 
an explanation, wffiich has been given is 
that the appellant thought that the respond¬ 
ent w’ould take steps to get the order drawrn 
up and that consequently he need not take 
any steps to do so himself. That argu¬ 
ment has been presented in other cases 
similar to this and it has always been 
rejected and must he rejected again to-day. 
If the appellant desires to appeal he must 
take “reasonable and proper steps to obtain 
a copy of the order". Even though he 
has made an application for a copy of the 
order if it is found that the other side is 
not taking any steps to get the order 
drawn up, it is his duty to take steps to 
get the order drawn up in order that, an 
office copy may be supplied to the appel¬ 
lant which, it must be remembered, he 
has to file with his memorandum of 
appeal. 

Consequently, in this case, in my judg¬ 
ment, time has elapsed which need not have 
elapsed if the appellant had taken reason¬ 
able and proper steps to get the order 
drawn up and to obtain an office copy. 
Consequently, the appeal is out of time. 

Then the learned Counsel relied uron 
s. 5 of the Limitation Act, and applied to 
this Court to use the discretion which 
is conferred upon it under s. 5. It is to 
be remembered, however, that before the 
provisions of that section can be applied 
the appellant must satisfy the Court that 
he had sufficient cause for not filing the 
appeal within the specified period. I have 
already stated that the only explanation 
for the delay which the learned Counsel 
has given on behalf of his client cannot 
be accepted. In my judgment he has not 
shown any sufficient cause for not tiling 
the appeal in time. 
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For these reasons in my judgment this 
application must be dismissed with costs. 
Walmsley, J.—I agree. 

Z. iv. Application dismissed. 


LAHORE HIGH COURT. 

Civil Revision No. 56 of 1924. 
February 26, 1925. 

Present: —Juslice Sir Henry Scott-Smith, 
Kt., and Mr. Justice Martineau. 
NANAK OHAND-MUKANDI LAL— 
Plaintiff—Pei itioner 
versus 

EAST INDIAN RAILWAY— Defendant 

—Respondent. 

Parties to suit—Suit against Railway Company — 
Defendant described as Agent, Railway Company — Mis- 
deseription—Amendment after expiry of limitation, 
effect of. 

A suit was instituted against the Agent, East Indian 
Railway, but the plaint showed that the plaintiff’s 
claim was against the East Indian Railway Adminis¬ 
tration as a Company and not against the Agent 
personally. The special attorney of the East Indian 
Railway tiled written pleas on behalf of the Railway 
and no objectian was therein taken to the description 
of the defendant. After the expiry of limitation for 
the suit plaintiff applied for leave to amend the 
description of the defendant in the plaint, and on 
leave being given the defendant was described as “the 
East Indian Railway Administration, through the 
Agent". After the amendment the suit was dismissed 
as barred by time on the ground that it was instituted 
against the Railway Company after the expiry of the 
period of limitation : 

Held, that the description of the defendant as the 
Agent, East Indian Railway, was only a misdescrip¬ 
tion, and that the suit was substantially against the 
Railway Company and had been so understood by it, 
and that, therefore, it could not be said that the suit 
wu instituted agiinst the Cjmpany on the date of 
amendment. ;p. 280, col. 2.] 

Saraspur Manufacturing Co., Ltd v. B. B. and C. I. 
Railway Co., 73 Ind. Cas. 1027; 47 B 785; 25 Bom. L. 
R. 513; (1923) A. I. R. (B.) 452, relied on. 

Application for revision of an order of 
the Judge, Small Cause Court, Ambala, 
dated the 8th October 1923. 

Mr. Obedu.Ua, for the Petitioner. 

Sardar Dalip Singh, (Government Advo¬ 
cate), for the Respondent. 

JUDGMENT.— This is an application 
for revision of the order of the Judge, 
Small Cause Court, Ambala, dismissing 
the plaintiff’s suit for damages against the 
East Indian Railway on the ground that 
it is barred by limitation. The suit was 
instituted on the 14th of February 1922, 
the defendants originally impleaded being 
as follows:— 

1. The Agent, N.-W. R., Lahore. 


2. The Agent, E. I. R., Calcutta. 

3. The Secretary of State for India in 
Council. 

On the 19th of April 1922 the special 
attorney of the East Indian Railway 
applied to have ex parte proceedings set 
aside and on the 15th of May 1922 filed 
written pleas on behalf of the Railway. In 
these pleas no objection was taken to the 
description of the defendant and it is quite 
clear that the special attorney for the East 
Indian Railway considered that the Rail¬ 
way itself was the defendant and not the 
Agent personally. On the 2nd of June 
1922 the names of defendants Nos. 1 and 3 
weie struck out and the case proceeded 
against defendant No. 2 only. On the 27th 
of October 1922 arguments were heard 
and on the 17th of November a fresh issue 
was added. On the 18th of June 1923 
plaintiff’s Counsel asked for permission to 
amend the description of defendant No. 2 
and the description was amended as fol¬ 
lows: “The Agent, Eist Indian Railway, 
Calcutta,” being altered into “East Indian 
Railway Administration, through the Agent, 
Calcutta.” This amendment was made after 
the expiration of the period of limitation 
for bringing a suit against the Railway. 

The Judge, Small Cause Court, follow¬ 
ing the case of Sinehi Ram-Bihari Lall v. 
Agent , East Indian Rail wag Co. (1) has 
held that the suit is time barred as the 
East Indian Railway was no party to it 
until the date on which the amendment 
above-mentioned was made. That was a 
decision by a Single Judge who remarked 
as follows:— 

“In law the Company is not a defendant 
to the suit and is not before the Court as 
defendant. The frame of the suit can only 
be amended by substituting the Company 
as defendant in place of the Agent, and it 
is a well-recognised principle that, however 
liberal the Court may be in allowing 
amendments in the interests of justice, an 
amendment will not be allowed which 
would prejudice the rights of the opposite 
party existing at the date when the pro¬ 
posed amendment is to be made. At this 
stage the East Indian Railway Company 
has acquired a right by virtue of the 
Statute of Limitation and this right should 
not be prejudiced by any amendment at 
this stage.” 

Counsel for ‘lie petitioner relies upon the 


(X) 64 Ind. Cas. 125; 2 P. L, T. 679, 
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cast- of Sa raspu r Manufacturing Co., Jy </. 
v Ik B. a ml C. I. Railway Co. [2) in which 
the above decision of the Judge of the 
Patna High Court was dissented from 
That was a case against the B. B. & C. I. 
Kail way Co., lo recover damages for loss 
ol goods. The defendant was described in 
the plaint as follows: “The Agent B. B. 

& C. T. Railway Co. ’ Tt was held that 
there was only a misdescription in the title 
oi the Railway Company and that the 
plaintiff should in the circumstances be 
given leave to amend the title by omittin^ 
the words “the Agent.” Macleod, C. J. in 

discussing the Patna ruling stated as fol¬ 
lows:— 

“With all due respect I cannot a^ree 
-with this reasoning. It seems to me in 
l ie interests of justice that if it can he said 
that there has been a misdescription of a 
party in the title of a plaint the necessary 
amendment ought to be allowed, if other- 

parties would be 
prejudiced. If the defendant Company 
could be considered as having had no 
notice that these suits had been brought 
against it by the plaintiffs, then undoub¬ 
tedly limitation would be considered as 
running up to the date when the defend¬ 
ant Company had notice of the claims by 
being made a party to the suits. In mv 
opinion, the fact that the word ‘Agent’ 
preceded the name of the Railway Com¬ 
pany m the description of the defendant 
amounted merely to a misdescription.” 

The point again came before a Division 
Bench of the Patna High Court in the case 
of East Indian Railway Company v. Ram 
Lakhan Ram (3) where the previous deci- 
S o ?7 • the Single Judge in Sinehi Ram- 
Bihari Lai v. Agent, East Indian Railway 
Co. (1) was referred to and approved and 
the case of Saraspur Manufacturing Co , 

. v - BB & £; Railwa U Co. (2) was 
distinguished. The distinction drawn was 

that in the Bombay case, though the title 
ot the defendant was entered in the plaint 
as the Agent B. B. C. T. Railway Com¬ 
pany, Ltd., the prayer was that the defend¬ 
ant Company should pay the amount sued 
lor. 

Now in the present case though the final 
prayer in the plaint was that a decree be 
passed in favour of the plaintiff against 
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the defendants or such of them as might 
be found liable, still in para. 3 it was 
distinctly stated that either the East Indian 
Railway Administration as the booking 
line or the North-Western Railway 
Administration as the Railway which 
delivered the consignment to the plaint- 
iir or both of them are legally respon¬ 
sible as bailee of the goods to com¬ 
pensate the plaintiff for the loss suffered. 
A reading of the plaint, therefore, clearly 
shows that the plaintiff’s claim was against 
the East Indian Railway Administration as 
a Company and not against the Agent 
personally. If it was against the Agent at 
all it was against him as representing the 
Company. It is also clear by the action 
of Mr. McReddie, special attorney, East 
Indian Railway Co., that the latter was 
substantially on the record, had notice of 
the claim, and pleaded thereto. Under 
these circumstances we are of opinion that 
the present case is very similar to that of 
Saraspur Manufacturing Co., Ltd. v. B. B. 
<£ C. I. Railway Co. (1), and we agree with 
the decision of the Bombay High Court. 

We, therefore, allow the revision and 
setting aside the order of the Judge, Small 
Cause Court, remand the case to him for 
decision on the merits. 

55 • K - Revision accepted. 


(1323) A. I f d R. G (B') 'fjl 7 ' 47 7S * » L. R. 513; 
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PATNA HIGH COURT. 

In the matter of an application for 
substitution in Second Civil Appeal No. 932 

of 19.22. 

December 19, 1924. 

Present :—Justice Sir Jwala Prasad, Kt., 
and Mr. Justice Adami. 

SHIB DUTTA SINGH— Petitioner 

versus 

Sheikh KARIM BAKHSII— Opposite Party. 

Civil Procedure Code (Act V of 1908), 0. XXII, r. 4 

Appeal-Death of respondent—Application for sub¬ 
stitution of some heirs of deceased—Application for 
substitution of other heirs after expiry of limitation, 
erect of — Abatement. 

On the death of a respondent the appellant made a 
bona fi le application for substitution of only two of 
th * heirs of the deceased respondent on the record in 
place of the deceas d as he had no knowledge of the 
existence of any other heirs. This application was 
made within limitation. After the expiry of the period 
of limitation for an application for substitution the 
appellant came to know of th° existence of other heirs 
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of tho deceased ami put in an application to bring 
them on the record : 

Held , (1) that an application for substitution having 
been made under sub-r. (3) of r. 4 of O. XXII of the 
C. P. 0. the appeal could not abate ; 

,2) that the application to bring the other heirs of 
the deceased on the record amounted only to an 
addition of the names of tho other heirs in the cate¬ 
gory of the respondents and that on this application 
no question of limitation or abatement arose ; 

Rain Anuj Semak Singh v. Ilingu Lai , 3 A. 517; 2 
Ind. Dec. (n. s.) 263; ICrishnaji Janardan v. Murr- 
arrav, 12 Bom. 48; 6 Ind. Dec. (n. s.) 513 and Kadir 
Uohideen Maralchayar v. Muthukrishna Ayyar, 26 M. 
230; 12 M. L. J. .368, relied on. 

Qhamandi Lai v. Amir Begam , 16 A. 211; A. W. N. 
(1894)22; 8 Ind. Dec. (s. s,) 136, Ilaidar Husain v. 
Abdul Ahad, 30 A. 117; 5 A. L. ,1. 62; A. W. N. (1908) 
41; 3 M. L. T. 207 and Bai Full v. Adesang, 26 B. 203; 

3 Bom L; R. 736, distinguished. 

(3) that even if there had been an abatement the 
appellant was entitled in the circumstances of the 
case to have the abatement set aside and to have the 
names of the fresh heirs added on the record. 

Mr. Abani Buslian Milkerji, for the Peti¬ 
tioner. 

Mr. Sailendranath Pa lit , for the Opposite 
Party. 

JUDGMENT. —It is clear upon the 
sworii petition of the appellant that he bona 
fide made an application for substitution of 
only two heirs of the deceased respondent 
No. 1 because he had no knowledge of the 
existence of the other two heirs, and after 
that when he came to know of their exist¬ 
ence he made diligent inquiry and put in 
his application. Therefore, there can be no 
doubt as to the bona fides and the applica¬ 
tion is within time from the date of know¬ 
ledge of the appellant. In this view the 
application should be granted, and the two 
daughters of respondent No. 1 mentioned 
above be also made respondents along with 
the other two heirs already brought on the 
record. 

An objection has been taken by the 
learned Vakil on behalf of the respondent 
that the appeal had already abated so far as 
the heirs of respondent No. 1 now sought 
to be brought on the record are concerned, 
and that the present application for bring¬ 
ing them on the record is barred by limita¬ 
tion. Upon this view there is divergence 
of opinion. Personally speaking we are of 
opinion that the appeal in the present case 
did not abate, inasmuch as an application 
for bringing upon the record some of the 
heirs of the deceased respondent No. 1 was 
already made within time. Rule 4 of 
O. XXII, cl. ;3), directs that the appeal shall 
abate where within the time limited by 


law no application is made under sub-r. 
(1). Here an application, as already observ¬ 
ed, was made within time. Therefore, tlie 
appeal did not abate as against the deceas¬ 
ed respondent. The respondent No. 1 
having died the appeal could abate only if 
it was not continued against his representa¬ 
tive by an application made within time, 
and tlie moment the application was made 
within time the appeal was saved from 
abatement. The bringing on the record 
subsequently of the other heirs of the de¬ 
ceased will be simply an addition of the 
names in the category of respondents. This 
view is supported by the cases of Ham Amrj 
Sewak Singh v.Hingu ImI (1) and Krishnaji 
Janardan v. Murrarrav (2). Some support 
is also lent to this view by the decision in 
the case of Kadir Mohideen Marakkayar v. 
Muthukrishna Ayyar (3). The other cases, 
however, are not exactly on the point. The 
cases relied upon on the other side, namely, 
Ghamandi Lai v. Amir Begam (4), Haidar 
Husain v. Abdul Ahad (5) and Bai Full v. 
Adesang (G) are not on all fours with the 
present case. 

Even if there was abatement in the pre¬ 
sent case, the appellant is entitled, upon 
the facts clearly set forth in his sworn peti¬ 
tion and not controverted by any counter- 
affidavit, to have the abatement set aside 
and to have the names of the fresh heirs 
added on the record. No doubt, in his ap¬ 
plication the appellant has prayed for sub¬ 
stitution and addition of the daughters of 
the deceased respondent No. 1 as heirs in 
his place and has not clearly asked for sett¬ 
ing aside the abatement; but reading the 
whole application and the prayer, the ap¬ 
plication can reasonably be construed as 
an application for setting aside the abate¬ 
ment and for substitution. 

The application is, therefore, granted. 
Let the heirs proposed be brought on the 
record as respondents in place of the deceas¬ 
ed respondent No. 1. In the circumstances 
of the case there will be no order as to costs. 

z. k. Application granted. 

(1) 3 A. 517; 2 Inch Pec. (s\ a.) 268. 

(2) 12 B. 48; 6 Ind. Pec. (x. a.) 518. 

(3) 26 M 230; 12 M. L J. 63. 

(4) 16 A. 211; A. W. N. (1894; 22; 8 Ind. Dec. (x a ' 
136. 

(5) 30 A. 117; 5 A. L. J. 62; A. W N. (1<)0S) U; 3 M 
L T 207 

(6) 2i B. 203; 3 Bom. L. R. 736. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 116 of 1924. 

March 2G, 1925. 

Present: —Mr Wazir Hasan, A J. C. 

A LI MOHAMMAD SHAH and another 

D E FE N D A N TS — APPELLANTS 


• ersvs 

GAT R1 SHANKAR LAL and others — 

Pl.AINTI FFS — R ESPO N D ENTS. 

CivP Procedure Code (Act V of 1908), s. 11 —Res 

judicata— Subject-matter of suits, identity of , whether 
necessary. ' ' 

For the application of the principle of res judicata 
it is not necessary that the subject-matter, in Die sense 

of the property involved, in the two suits should he 
the same. 

9 i? a; , a o’- 7 P jJ t( }P ur v - Bvchi Sitayya, 12 I. A. 16; 8 M. 

fi 9 ’ * kar. P C\ J. 598. 9 Ind. Jur 121; 3 Ind. Dec. 

oo t j ^ ^•) nn< * Bam Das v. Bhagwan Kunwar 

88 J n i Cns P85: 2 °- W - N - 202 : 12 O. L. J. 248; (1925) 
A. I. R. (O ) 390, referred to. 

Second appeal against a decree of the 
Additional Sub Judge, Fvzabad, dated the 
12th December 1923, upholding that of the 

Munsif. Akbarpnr. District Fvzabad, dated 
the 20th April 1923. 

Mr. 5. M. Ahmad , for the Appellants. 

Mr. H D. Chandra , for the Respondents. 

JUDGMENT. —This is the defendant’s 
appeal. The suit, out of which it arises, 
was brought by the plaintiffs-respondents 
in the Court of the Munsif of Akbarpur for 
the recovery of Rs. 5 as one-fourth price 
of mango produce of grove No. 319 situate 
in village Dandwa, Pargana Surhurpur, Dis¬ 
trict Fvzabad. 

The plaintiffs are admittedly the zemin¬ 
dars of the village and the grove in question 
is possessed bv the defendants as grove- 
holders. The plaintiffs claim haq chohaium 
on the basis of the custom prevailing in 
the village that the holders of the groves are 
liable to pay one-fourth of the produce of 
the fruits to the zemindars. The suit has 
succeeded in both the lower Courts. 

One of the pleas in defence was that the 
suit was barred by the rule of res judicata. 
This plea has been rejected by the Courts 
below. The ground on which the decision 
of the Court, below in resnect of this plea 
is based is that the subject-matter of the 
former suit was not the same as the subject- 
matter of the present suit. As an abstract 
proposition this ground is obviously un¬ 
sound. For th° application of the principle 
of rest judicata it is not necessary that the 
subject-matter in the sense of the property 
involved in the two suits should be the 
same. This was pointed out by their Lord- 
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ships Of the Privy Council so far back as 
the year 1885 in the case of Raja of Pittapur 
v. Buclu Sitayya (1; and recently in the 
judgment of the learned Judicial Commis¬ 
sioner in the case of Ram Das v. Bhagwan 
Kunwar (2). 

I iegiet to say that in deciding the issue 
relating to the plea of res judicata the 
Courts below do not appear to me to have 
acted with sufficient propriety and care 
winch they are bound to exercise in the 
decision of the case. The documents on 
v hich the defendants relied in respect of 
the plea under consideration are somewhat 

mutilated and fresh copies are not available 
°i the reason that the original record has 
been weeded as it has transpired on an 
inquiry made by me. But mutilated though 
they are, it is not impossible, if sufficient 
attention is brought to bear on them, to 
discover what they are. Exhibits A-17 and 
1 -lo are certified copies of a judgment 
passed by the Court of first instance in the 
previous suit and Ex. 13 is the decree of 

7 , e . .T? urt of first instance in that suit. 
Exhibit A-15 is the decree of the Court of 
Appeal in the same suit. It is admitted 
that, the parties to the litigation of 1880-1881 

to which these documents relate, were the 
piedecessors-in-interest of the parties to the 

present suit respectively. A careful perusal 
of these documents proves that the claim 
of the then plaintiffs was to recover haq 
cnaharum in respect of the produceof grove 
No. 193. This is the same grove which is 
now m question. The claim failed. The 
delvnce raised in that suit was, as it is now, 
that the then defendants were not liable to 
"pay the haq chaharum dues. This defence 
was adjudicated upon by the Court of first 
instance and upheld with the result that 
the suit was dismissed. The decree of the 
Court of first instance was affirmed on 
appeal On these grounds lam of opinion 
that the plea of res judicata now raised 
succeeds. 

The result is that the appeal is allowed, 
the decrees of the Court below are set. aside 
and the plaintiffs’ suit is dismissed with 
costs throughout. 

G - H - Appeal allowed. 

z. k. 

T (1 \i? T n A 16: 8 M - 219 : 4 Sv. P. C. J. 598; 9 Ind. 

Jur 121; 3 lad Dec. (s. s ) 152 (P. C ) 

(“1 88 Ind. Cas. 98 5; 2 O. W. N. 292; 12 O. L. J 218; 
(192o) A. I. R. (O) 390. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 41 B of 1924. 
j April 15, 1925. ^ 

Present: —Mr. Wadegaonkar, A. J. C. 

AMBADAS— Defendant—Appellant 

versus 

KASABAI— Plaintiff—Respondent. 

Contract Act (IX of 1872). s. 239 -Partncrship- 
Test—Profits, right to participate in, effect of— lit- 

sumption . „ . . 

A right to participate in the proiits is a strong tebt 

of partnership, though the circumstance is not by 

itself conclusive, [p. 283, col. 2.] 

Ross v. Parky ns, (1875) 20 Eq. 331'. -14 L. J. Ch. 610, 

30 L T. 331; 24 W. R. 5, relied on. 

The true test of partnership, however, is whether 
th«re was really a common business and whether the 
business was being carried on by the alleged partnei 
or by some other person on his account so that lie 
could be regarded as a principal. Ip. 284, col. l.J 

Appeal against an order of the First Class 
Subordinate Judge, Akola, dated the 25th 
February 1924, in Civil Suit No. 17 of 1921. 
Mr .'M. B. Niyogi , for the Appellant. 

Sir Dr. II. S. Gour and Mr. M.B. Marathe , 
for the Respondent. 

JUDGMENT. --This appeal arises out 
of a suit brought by the plaintiff for rendi¬ 
tion of partnership accounts and for re- 
• covery of Rs. 7,443-8-tt as her share of profits 
in the partnership business. Plaintiff is 
the step-mother-in-law of the defendant. 

■ She alleged that on or about 9th Novem¬ 
ber 1917 it was agreed between the parties 
that they should carry on cotton business in 
partnership at Murtizapur during the cotton 
season of the year 1917-18, that she was to 
supply capital and defendant was to make 
sales and purchases of cotton, maintain 
accounts and manage the whole business, 
that the share of each party in the partner¬ 
ship business was 8 annas,that the defendant 
under the terms of the agreement managed 
th<? whole of the business and maintained 
the partnership accounts and that when 
after the expiry of the term of partnership 
he was called upon to render accounts, he 
refused to do so. 

Defendant denied the alleged agreement 
of partnership between him and the plaint- 
ill He alleged that the plaintiff alone car¬ 
ried on cotton business at Murtizapur dur¬ 
ing the cotton season of 1917-18 through 
her agents and servants. He pleaded that 
it was agreed between them and the plaint¬ 
iff that he should simply advise her agents 
in the management of the business, and that 
for his advice he should get 4-annas share 
of the profits of the business. He denied 
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that he had anything to do with the keeping 
of accounts and alleged that the accounts 
were maintained by plaintiffs’ servant Damo- 
dar, who managed the business on her 
behalf. He, therefore, denied his liability 
for rendition of accounts and for payment 
of the profits of the cotton business to the 
plaintiff. 

The Court below held that there was 
partnership between the parties as alleged by 
the plaintiff, each having 8-annas share in 
the partnership business, that the defendant 
maintained the accounts of the partnership 
and was in possession thereof and that he 
was liable to render the accounts of the 
business to the plaintiff. It accordingly 
passed a preliminary decree for rendition of 
accounts against the defendant, who has 
now preferred this appeal. 

The witnesses examined by both of parties 
in proof of their allegations are highly in¬ 
terested persons. The Court below has 
discussed their evidence at considerable 
length and I do not propose to discuss it 


over again. It is, however, admitted by the 
defendant that the agreement between the 
parties was that they should share the pro¬ 
fits of the business. It has been held that 
a right to participate in profits is a 
strong test of partnership, though that cir¬ 
cumstance is not by itself conclusive in 
Ross v. Parky ns (i), Jessel, M. R., has 
observed. 

“It is said (and about that there is no 
doubt) that the mere participation in profits 
inter se affords cogent evidence of partner¬ 
ship. But it is now settled by the cases of 
Cox v. Hickman (2), Bullen v. Sharp (3) and 
Mollwo v. Court of Wards (4), that although 
a right to participate in profits is a strong 
test of partnership, and there may be cases 
where upon a simple participation in pro¬ 
fits there is a presumption, not of law, but 
of fact, that there is a partnership, yet 
whether the relation of partnership does 
or does not exist must depend upon the 
whole contract between the parties, and that 
circumstance is not conclusive.” 

It will appear from the above observations 
that the true test is whether there was 

(1) (1875) 20 Eq. 331; 44 L. J. Ch. 610; 30 L. T. 331; 
24 VV K 5 

(2) (I860) 8 H. L. C. 268; 9 C. B. (s. s.) 47; 30 L. J. 
C. P. 125; 7 Jur. (n. s.) 105; 3 L. T. 185; 8 VV. K. 754; 
11 E. R. 431; 125 R. R. 148; 142 E. R. 19. 

(3) (1866) 1 C. P. 86; 1 H. & R. 117; 35 L. J. C. P. 
10o; 12 Jur. is. s.) 247; 14 L. T. 72; 14 W. R. 338. 

(4) (1873) 4 P. C. 419. 
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ieall\ a common business and whether the 
business was being carried on by the defend¬ 
ant or by some other person on his account 
so that- he could be regarded as a principal 
In the present case the Court below has 
pointed out various circumstances which 
go to sinew that the relation between the 
parties in the cotton business in question 
was that ot partners and I fully agree with 
the conclusion arrived at by' thut Court. 

The evidence on record leaves no room for 
doubt that defendant not only had large 
powers of control over the business but had 
also the power to direct transactions. He 
used to make purchases and sales in a man¬ 
ner leaving no room for doubt that he had 
common interest in the cotton business. He 

has admitted that for over a fortnight after 

the business was started lie alone used to 
manage it. Had lie really been siniplv an 
adviser of the plaintiff as alleged by 'him 
b® would never hare carried on the business 
in the way he did in the absence of plaint¬ 
iff's men ? Moreover, I have no reason to 
doubt that Damodar, who was maintaining 
the accounts of the business was really a 
servant of the defendant and not of the 
plaintiff, and that the whole business was 
being carried on by the defendant as a part¬ 
ner. Had the defendant not been a part¬ 
ner and had he not been in possession of the 
accounts, he would surely have instituted a 
suit against the plaintill for his 4-annas share 
of profits. The letters written by him from 
time to time which have been filed in this 
case clearly prove that he directed and con¬ 
trolled the business and had common 
interest in it. The whole correspondence 
on the subject has been fully discussed bv 
the Court below and I agree with it in 
holding that it goes to prove that the 
plaintiff and defendant were partners intlie 
cotton business. I further agree with that 
Court in holding that the accounts of the 
business are in the possession of the defend¬ 
ant and that Court was perfectly justified 
in passing a preliminary decree against the 
defendant for rendition of accounts It R 
no doubt true that the partnership business 
was carried on in the name of Krishnaii 
Rukhabsa which is the name of plaintiff's 
firm, but that was obviously because 
Krishnaji Rukhabsa's firm had acquired 
a reputation of its own and it was quite 
open for the partners to adopt that name in 
carrying on partnership business. 

It is urged before me that on the income- 
tax return for year 1917-18 submitted by 
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the plaintiff the profits of the partnership 
in question were not shown. Assuming 

I, 10 a fact > reason for not entering 
the profits of the partnership business in 
|[ ie lnc °me-tax return obviously was that 

lie account books of the partnership were 

m possession ol the defendant and no 
account of the profit and loss in connection 
AW ; 1 f -business had been made. It was 
not possible for the plaintiff to mention the 
profits of the business in the income-tax 
return as no account of the profits of the 
business had been made. It is no doubt 
true that in Ex. P-17 plaintiff has stated 
that she trades singly.’* This must, how¬ 
ever, be interpreted in connection with the 
answer to question No. 7 in Ex. D-l. What 
tne plaintiff obviously meant was that she 
was worth Rs. 00,000 and that, in her busi¬ 
ness which was worth Rs. 00,000 she had 
no partner. In short, having considered all 
the probabilities and circumstances of the 
case I come to the conclusion that the evi¬ 
dence of plaintiff’s witnesses, who have de¬ 
posed that the agreement between the par¬ 
ties was that they should carry on the 
business in partnership with equal shares, 
that plaintiff should supply capital and 
that defendant should manage the business 
and maintain accounts, is perfectly true. 

1 he decree of the lower Court is correct and 

I dismiss this appeal with costs. Pleader’s 
fee Rs. 100. 


z. k. 


Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Secoi\ n Civil Appeal No. 233 of 1924. 

May 13, 1925. 

Present:— Mr. G. N. Miera, A. J. C. 

Musammat ZAIB-UX-NISff — 
Plaintiff—Appellant 
Versus 

IRSHAD HUSAIN and another— 
Dbfundants—Respondents. 

Evidence Act (I of 187?), s. 65—Document in po*- 
session of opposite party — Secondary evidence, admis¬ 
sibility of—Muhammadan Law-^Gift —Mufthfta, 

doctrine of, applicability of . 

Section 05 of the Evidence Act lays down that 
secondary evidence may be given of the contents of a 
document when the original is shown or appears to he 
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in the possession or power of the person aguinst whom 
the document is sought to be proved. It does not 
require that in all eases it must be definitely proved 
that the document is in the possession of the other 
side against whom it is sought to be proved, it is 
sufficient if it is proved that tlie document appears to 
be in its possession. I p. 285, col. 2.J 
Where possession of the entire property gifted to 
several persons passes in definite shares to all the 
donees, no objection can be taken to the validity of 
the gift on the doctrine of mushcici, although the deed 
of gift does not in so many terms state the shares 
which the donees are to have in the property gifted, 
[p. 286, col. 1.1 

The doctrine relating to the invalidity of gifts of 
mushaa is wholly unadapted to a progressive state 
of society and ought to be confined within the strictest 
rules and narrowest possible limits, [ibid.] 
Muhammad Mumtaz Ahmad v. Zubaida Jan , 11 A. 
460; 16 I. A. 205; 5 8ar. P. C. J. 433; 6 Ind. Dec. (n. s.) 
721 (P. C.). Shari fa Bibi v. Gulam Mahommed Dastgir 
Khan , 16 M. 43 at p. 49; 3 M. L. J. 14; 5 lnd. Dec. 
(N. s.) 738 and- Hafiz-un-nisa v. Jawaliir Singh , 66 lnd. 
Cas. 24; 24 O. C. 374, followed. 

Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
29th February 1924, reversing that of the 
Munsif, Musafirkhana, dated the l(>th No¬ 
vember 1923. 

m . • •» 4 i » .4 L • 

-Mr. Naimatullah, for the Appellant. 

Mr. M. Wasim, for the Respondents. 
JUDGMENT,— This is the plaintiff’s 
8-PP. e ^ in a suit for declaration. One 
Amanat Ali, the father of the plaintiff, was 
admittedly the owner of the property in 
dispute. He had three daughters, Musam- 
mat Zaib-un-nisa, the plaintiff, Musammat 
Chhittan and Musammat Rahmatan. The 
defendant No. 1, lrshad Husain, is the son 
of Musammat Chittan and defendant No. 2, 
Muhammad Amin, is the son of Musammat 
Rahmatan. Musammat Chittan and Musam¬ 
mat Rahmatan had predeceased Amanat 
Ali. It is alleged that prior to his death 
in October 1921 Amanat Ali had made a 
gift of his jiroperty in favour of the 
plaintiff, Musammat Chittan, the mother 
of defendant No. 1, and Muhammad Amin, 
defendant No. 2, on the 8th November 
1918. The gift comprised the lands situate 
in village Tiri Machhrauli, Pargana Bhar- 
ansa. District Sultanpur, owned by Amanat 
Ali and a dwelling house and some mis¬ 
cellaneous trees in the same village. Rely¬ 
ing upon this deed of gift the defendants 
Nog. l apd 2 applied to the Revenue Court 
for partition of their two-thirds share in 
the said lands. The plaintiff raised an 
objection in the Revenue Court to the 
partition, denying the alleged gift and 
contending that she was the owner of the 
entire property. The Revenue Court re¬ 
ferred her to the Civil Court to get her 
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title adjudicated upon and it is in pursu¬ 
ance of that order that the plaintiff has 
brought the present suit. 

The Munsif of Musafirkhana held that 
the gilt was not established and even if 
established was invalid and thereupon 
decreed the plaintiff’s suit. The defendants 
appealed against the said decision and the 
learned Subordinate Judge of Sultanpur 
accepted the appeal and dismissed the 
plaintiff’s suit. It is against that deci¬ 
sion that the present appeal lias been 
lodged by the plaintiff in this Court. 

In appeal it is contended before me that 
the learned .Subordinate Judge was wrong 
in accepting secondary evidence of the 
deed of gift. 1 do not agree with this 
contention. The defendants relied upon 
the deed of gift and stated in their 
written statement that it was in the posses¬ 
sion of the plaintiff. The learned Subordi¬ 
nate Judge has after considering all the cir¬ 
cumstances of the case come to tlie conclu¬ 
sion that in his opinion the deed of gift 
appeared to be in the possession of the 
plaintiff and consequently lie admitted 
secondary evidence under s. G5 of the 
Indian Evidence Act. That section lays 
down that secondary evidence may be 
given of the contents of a document when 
the original is shown or appears to be in 
the possession or power of the person 
against whom the document is sought to 
lie proved. The document executed by 
Amanat Ali as stated above was in favour 
of three individuals, the plaintiff being 
one of them. It is only reasonable to infer 
that the said deed must have been in the 
possession of the donees, one of whom is 
the plaintiff herself. If the deed of gift 
had been in the possession of the defend¬ 
ants I fail to see what reason there 
could be for their not producing the docu¬ 
ment on which their title to the property 
in dispute rested. I am, therefore, com¬ 
pelled to infer that the document is in the 
possession of the plaintiff. The law as 
laid down in s. 05 does not require that 
in all cases it must be definitely proved 
that the document is in possession of the 
other side against whom it is sought to 
be proved, it being sufficient if it is 
proved that the document appears to be 
in his possession. 1 think the learned Sub¬ 
ordinate Judge lias rightly alio wed the 
defendants to give secondary evidence of 
the deed of gift and I reject the plaintiff’s 
contention. 
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The second contention raised before me 
by the learned Counsel for the plaintiff- 
appellant is that the deed of gift is invalid 
on the doctrine of mashaa. It is clear 
from the record that although the deed 
of gift did not in so many terms state 
the shares which the donees were to have 
in the property gifted to them yet it is clear 
from the khewat (Ex. A-7) that mutation of 
names was effected in favour of Musammat 
Chhittan, Musammat Zaib-un-nisa the 
plaintiff and Muhammad Amin in equal 
shares of one-third each. The khasras and 
the khataunis afford evidence in the. same 
direction. It is, therefore, clear that any 
defect due to mushaa was cured by the 
donees having taken possession in de¬ 
finite shares. Apart from this the doctrine 
of mushaa has been held by their Lord- 
ships of the Privy Council to be one 
arising out of an archaic state of society 
and should be confined within the nar¬ 
rowest possible limits—vide Muhammad 
Mumtaz Ahmad v. Zubaida Jan (I). 
Their Lordships have held that the 
doctrine relating to the invalidity of gifts 
of mushaa is wholly unadapted to a pro¬ 
gressive state of society and ought to be con¬ 
fined within the strictest rules. The same 
view was taken by their Lordships of the 
Madras High Court in the case of Sharif a 
Bibi v. GuLurn Mahommed Dastgir Khan (2). 
This question was recently considered by 
a Bench of this Court in Hafiz-un-nisa v. 
Jawahir Singh (3). There is also evidence 
on the record that the dwelling house of 
Amanat Ali was taken possession of after 
his death by the defendants and the plaint¬ 
iff—vide D. W. 1, J. P. 8. 

Under these circumstances I hold that 
possession of the entire property gifted by 
Amanat Ali had passed in definite shares 
to all the donees, namely, the plaintiff 
and the defendants, and no objection can be 
taken to the validity of the gift on the doc¬ 
trine of mushaa. I, therefore, reject the 
second contention also. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 

(1) 11 A. 460; 16 I. A. 205; 5 Sar. P. C. J. 423; 6 Ind. 
Pec. (n. s.) 721 (P. C.). 

(2) 16 M. 43 at p. 49; 3 M. L. J. 14; 5 Ind. Dec. (s. s.) 

73 s 

(3) 66 Ind. Oas. 24; 24 O. C. 374. 
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ALLAHABAD HIGH COURT. 

Execution First Appeal No. 316 of 1924. 

May 22, 1925. 

Present: —Mr Justice Lindsay and 

i/ 

Mr. Justice KanhaiyaLai. 

KASHI PKASAD and another —J udgment- 

Debtoks—Appellants 
VC vs u s 

Babu MATHURA PRASAD and others— 
Dec to e-Holi»frs—Respondents. 

Limitation Act (IX of 1008), Sell. I, Art. 182—Parti¬ 
tion decree directing payment of sum of money by one 
set of defendants to another— Appeal by plaintiffs , dis¬ 
missal of—Execution of decree — Limitation , commence¬ 
ment of. 

A tinal decree in a partition suit directed the pay¬ 
ment of a certain sum of money by one set of defend¬ 
ants to another set of defendants. The plaintiffs in 
the suit filed an appeal against the final decree which 
was dismissed. 'The different sets of defendants were 
made parties to the appeal ; 

Held, that the final decree in the suit was a single 
decree and that when an appeal was liled against that 
decree the entire decree was under review and if it 
had happened that any relief had been given to the 
appellants in the appeal the necessary consequence 
would have been that the whole decree would have 
been altered and that, therefore, limitation for execu¬ 
tion of the decree in respect of the sum awarded to 
one set of defendants under the decree began to run 
from the date on which the appeal was dismissed and 
not from the date on which the decree was passed, 
[p. 287, cols. I & 2.J 

First appeal from a decree of the Sub¬ 
ordinate Judge, Ghazipur, dated the 12th 
March 1924. 

Messrs. Sankar Saran and Janaki Prasad, 
for the Appellants. 

Mr. Gulzari Lai , for the Respondents. 

JUDGMENT.—This is an appeal in 
the execution department. It appears that on 
the 19th of March 19^3 Babu Mathura Prasad 
and Harbans Prasad made an application 
for execution against the appellants here, 
namely, Kashi Prasad and Madan Mohan 
Prasad, to recovera sum of Rs. 3,152. 

The appellants here challenged the ap¬ 
plication alleging that it had been made 
beyond time and was not maintainable. 
The Court below has held that the applica¬ 
tion is within limitation and now we have 
this appeal in which we are asked to find 
that the order of the Court below is 
wron g. 

The application now under consideration 
was based upon an order contained in a 
decree which was passed on the 29th Jan¬ 
uary 1917. That was a final decree in a 
partition suit. In that suit the present 
appellants were arrayed as the third set of 
defendants and Mathura Prasad ana 
flarbans Prasad who have made thi$ 
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application for execution were arrayed as 
the first and fourth sets of defendants. 

Under the terms of the filial deciee passed 
by tiie Court below on the 29lh January 
1917 the third set of defendants were direct¬ 
ed to pay to Mathura Prasad the first set 
of defendants and Harbans Prasad the 
fourth set of defendants, Rs. 2,335-8-3. 

If limitation for the application which we 
are now considering is to be deemed to run 
from the date of this final oeciee there 
might be some force in the objection which 
was made by the present appellants. It 
appears, however, that on the LUili .November 
1J17, the plaintiffs in that suit, Nandan 
Prasad and others filed an appeal against 
the final decree in the High Court. That 
appeal was finally disposed of by this Court 
on the 9th of February 1922. This Court 
dismissed both the appeal and the cross¬ 
objections. It is stated that neither 
Mathura Prasad the first set, nor Harbans 
the fourth set nor the present appellants 
Kashi Prasad and Madan Mohan the third 
set raised any objections to the final decree 
in the course of this appeal by way of 
cross-objection or otherwise. On the other 
hand, it is admitted that these persons 
were all parties to the appeal in this 
Court. 

We are of opinion that the Subordinate 
Judge was right in holding that limita¬ 
tion for the execution of this decree which 
■we are now dealing with began to run 
from the date of the High Court’s decree, 
that is to say, the 9th of February 1922. 
We do not think it can be maintained 
that because the present appellants here 
or the present respondents did not chal¬ 
lenge the final decree in the proceedings 
by way of appeal which were taken in 
this Court tliat, therefore, their relations 
are governed entirely by the final deciee 
of tfie 29th January 1917 as passed by the 
Trial Court. 

It is clear to us that when the appeal 
against the final decree was filed by the 
plaintiffs in the partition suit the entire 
partition was under review, and if it had 
so happened that any relief had been 
given to the plaintills-appellants in that 
appeal the necessary consequence would 
have been that the whole partition decree 
would have had to be altered. In our 
opinion the decree must be tieated as a 
single deciee and not as a series of 
decrees in favour of or against the various 
parties to the case. We are referred by 
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the appellant’s learned Counsel to the Full 
Bench ruling of this Court reported as 
Mashial-un-nissa v. Rani (1). Thut case is 
clearly distinguishable from the case which 
we are now dealing with. We hold that 
the Court below was right in the view 
it took of this question of limitation and 
we dismiss this appeal accordingly with 
costs including in this Court fees on the 
higher scale. 

z. k. Appeal dismissed. 

(1) 13 A. 1; A. W. N. (1SC0) 207; 7 Inch Dec. (n. s.) 1. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Aipeal No. 89 of 1924. 

April 20, 1925. 

Present: —Mr. Wazir Hasan, A. J C. 
SHEQ DU LAKE and oiheks —Plaintiffs — 

Appellants 

versus 

BA1J NATH and others—Defendants — 

Respondents. 

Pre-emption—Hindu Laiu—Joint family—Sale by 
father — bon, whether can pre-empt. 

A Hindu co-parcener cannot pre-empt a sale made 
by his lather by reason of the fact that he is a co- 
sharer as a member of the joint lamily in some other 
portion of the tenure, [p. 2eb, col l.J 

Gajadhar\. Lai iSehari, 8» Ind Cas. 870; 12 O. L. 
J. 202; 2 O. W. JS'. 204; (1025; A. I K. (O.; 352; 
26 O. C. 130, followed. 

Appeal against a decree of the Subordi¬ 
nate Judge, Unao, dated the 24th Novem¬ 
ber 1923, modifying that of the Munsif, 
Safipur, at Unao, dated the 4th April 1923. 

Mr. H. N. Misra, for the Appellant. 

Mr. G. N. Misra , for the Repondents. 

JUDGMENT. —This appeal arises out 
of a suit lor pre-emption and the plaintiffs 
are the appellants. At the last hearing of 
this appeal the learned Counsel for the ap¬ 
pellants withdrew the appeal, so far as the 
appellants bheo Dulare, Badri Prasad and 
Sfieo Mangal are concerned. The appeal, 
theiefore, rn so far as these three appellants 
are concerned will stand dismissed. 

It now remains to consider the question 
of the title of the 4th plaintiff Rameshwar 
to pre-empt the property in suit. The sa)Q 
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ulncli has given rise to the suit lor pre¬ 
emption was made by the father of Ramesh- 
'var in respect of plot Xo. 1085 situate in 
muhal Raghubar Dayal of village Dehgaon, 
parg'mia Safi pur. District Unao. 

At the last hearing of tlie appeal the 
issii'“ was remitted to the lower Court for a 
finding as to whether Rameshwar is a co- 
sharer in plot Xo. 10 57 in the capacity of a 
member of a joint Hindu family or other¬ 
wise. The khata in which the plot in suit 
is situate consists of that plot and plot 
Xo. 10(57. The argument in appeal was that 
in virtue of the plaintiff’s interest as a mem- 
ber °f_a joint Hindu family in plot 
Xo. 1007 lie was entitled to pre-empt the 
sale of plot No. 1085 in the status of a co- 
sharer. The Court below has found that 
issue in the affirmative and in favour of the 
plaintiff Rameshwar. The respondents have 
tiled a cross-objection to the finding of the 
lower Appellate Court. In virtue of the 
subsequent developments which I shall pre¬ 
sently state, it is not necessary to decide the 
objection, nor is it necessary to confirm 
the finding as a matter of fact' for the dis¬ 
posal of this appeal. 

The plaintiff Rameshwar's case was that 
he was a co-sharer by reason of his being 
a member of a joint Hindu family in plot 
Xo 1067. Since the order of remand it has 
been held recently in this Court by a major¬ 
ity of Judges in the case of Gajadhar v. 
Lai Behari (1), that a plaintiff cannot pre¬ 
empt the sale made by his father by reason 
of the fact that he is a co-sharer as a mem¬ 
ber of a joint Hindu family in some other 
portion of the tenure. The plaintiff’s case 
must fail on his own allegations and in that 
view of the case the finding as to whether, 
as a matter of fact, he was a co-sharer in 
plot No. 1067 by reason of his being a mem¬ 
ber of joint Hindu family becomes unneces¬ 
sary and that question must not be deemed 
tohavebeen decided in this case. The plaint¬ 
iff’s title must fail on his own allegations. 

The appeal is, therefore, dismissed. As 
to the costs of the appellant, Rameshwar 
was justified in filing the appeal to this 
Court in view of the state of authority on 
the date of the appeal. His appeal fails by 
reason of the subsequent decision men¬ 
tioned above. It is, therefore, fair that there 
should be no order as to costs in this appeal. 

I order accordingly. 

2. K. Appeal dismissed. 

(1) 88 Ind. Cas. 879; 12 O. L. J. 202; 2 O. W. N 
261; (1925) A. 1. R. (O.) 352; 28 O. C. 139. 
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allahahad high court. 

Execution First Civil Appeal No. 220 

of 1921. 

May 8, lu25. 

Present: —Mr. Justice Sulaiman. 
SAIIl BANARSI PRASAD and another— 
Decree-Holders—Appellants 

1 ' S‘IL 6* 

A uer MANMOHAN LAL and others— 

J CDGMENT-DeBTORS—RksPi indents. 

Cu/J Procedure Code (Act V of 1008), 0. XXXIV, 
11 • -• Mortgage-decree—Amount found due on mort- 
Qoge, whether hi eludes costs of suit,—1 nterest, whether 
can be allowed on costs. 

n V v J* , x T re f s ' on “subsequent interest” in r. 4 of 
. -\AAI\ of the C. P. C. means subsequent interest 
on the aggregate amount found due under r. 2 of 
nc Order and this amount includes costs of the suit, 
ne int ntion of I he rules is that a general account 
siioukl be taken once for all and that an aggregate 
amount should be stated in the decree for principal, 
interest and costs due on the lixed day and that after 
the expiry of that day if the property should not be 
redeemed the matter should pass from the domain 
ol contract t* that of judgment and the rights of 
the mortgagee should thenceforth depend not on the 
contents of his bond but on the directions in the 
<eciee. Interest is allowed on the aggregate sum 
mentioned in the decree which includes the costs of 
the suit and not merely on the principal money. No 
subsequent interest, however, can be allowed oncosts 
incurred subsequently to the decree, [p. 289, col. 2.1 

, n, « « Ko . er v Rai s,,am Krishen , 34 C. 150 at p. 
1C1. 9 Bom. L. R. 301: 11 C. W. N. 249; 17 M. L. J. 43; 

- M L. T. to; 4 A L J. 10!); 5 C. L. J. 106; 34 I. A. 9 
, t.) ana i cnkatachallapathi Aiyar v. Thavasi 

bervai, Dl ind. Cas. 07; 42 M. 465; 38 M. L/J. 268, 
relied on. 


P irst appeal from a decree of the Sub¬ 
ordinate Judge, Bareilly, dated the 11th 
February 1924. 

Mr. I . S. Bajpai , for the Appellants. 

Air. 8. B. Johari, for the Respondents. 

JUDGMENT. —This is a decree- 

holders appeal arising out of a mortgage- 
decree for sale in execution. The claim 
was decreed for a sum of Rs. 16,793 with 
interest at six per cent, per annum. When 
the preliminary decree was prepared the 
5th of February 1919 was fixed as the dato 
for the payment of the money, and the 
amount of principal, interest and costs 
found due to the decree-holders on the 
5th of February 1919 was put down in 
the decree as being Rs. 17,918 6-9 and it 
was stated that the aforementioned sum 
should bear interest at six per cent, 
per annum till the date of realization. 

he decree further provided that if by 
that day no payment was made then the 
property would be sold and out of tfie 
sale-proceeds the amount found due to 
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the plaintiffs as aforesaid together with 
subsequent interest and costs should be 
deducted and whatever remained as sur¬ 
plus would be paid over to tlie defendants. 
This decree is in perfect concurrence with 
the directions contained in O. XXXIV, r. 4 
read with r. 2 and the form attached to the 
Code. No money was paid in time with 
the result that a final decree was pre¬ 
pared which directed that the property 
should be sold and the proceeds of the sale 
should be applied towards the payment of 
Rs. 17,930-14-6 together with subsequent 
interest and costs. 

The judgment-debtors subsequently pre¬ 
vented the sale of the property by pay¬ 
ment of Rs. 20,686 3-3. Having done so 
they have now applied to the Court for a 
refund of Rs. 285-3-3 on the ground that 
that amount was over-paid. Their conten¬ 
tion is based on the ground that under 
the decree no interest on the costs amount¬ 
ing to Rs. 957-7-0 should be allowed. The 
Court below has acceded to this contention 
and ordered a refund, hence this ap¬ 
peal. 

In my opinion this appeal must prevail. 
In the first place the decree as it stands 
even if it had been-a wrong decree, entitles 
the decree-holders to interest on the aggre¬ 
gate amount of Rs. 17,930-14-6 at six per 
cent, per annum till the date of realiza¬ 
tion even though that aggregate amount 
includes costs. Both the preliminary and 
the final decrees fixed the 5th of February 
1919 as the day for payment, and 
Rs. 17,930-14-6 as the amount due on that 
date, and directed that the amount so found 
due should bear interest at six per cent, 
per annum. The judgment-debtors, there¬ 
fore, are not entitled to claim any deduc¬ 
tion. I, however, find that not only the 
decree-holders are entitled to interest on 
the costs under the two decrees but that 
the decrees themselves are in perfect con¬ 
currence with the provisions of O. XXXIV. 
If one examines O. XXXIV, r. 2 one sees 
at once that a decree should order that an 
account is to be taken of what will be 
then due to the plaintiff for principal and 
interest on the mortgage and for his costs 
of the suit awarded to him on the day 
next referred to and that it should be 
declared the amount so due at the date 
of such decree. Then r. 3 provides that in 
a suit for sale the Court shall pass a 
decree to the same effect and also direct¬ 
ing that in default of the defendant pay- 

19 ' 
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ing as therein mentioned the property 
would be sold and the proceeds of the 
sale applied in payment of what is due to 
the plaintiff as aforesaid together with 
subsequent interest and subsequent costs, 
etc. it is clear that the subsequent 
interest means subsequent interest on the 
aggregate amount so found due. As ob¬ 
served by their Lordships of the Privy 
Council in Sunday Koer v. Iiai Sham . 
Krishen (1), the intention seems to be that 
a general account should be taken once for 
all, and an aggregate amount be stated in 
the decree for principal, interest and costs 
due on the fixed day and that after the 
expiration of that da 3 r if the property should 
not be redeemed the matter should pass 
from the domain of contract to that of 
judgment and the rights of the mortgagee 
should thenceforth depend not on the con 
tents of his bond but on the directions in 
the decree. The interest is allowed on the 
aggregate sum and not merely on the 
principal money and this is right if the 
mortgagee is treated as a decree-holder 
or judgment-creditor. This view was 
followed by the Madras High Court in 
Venkata cha ll apathy Aiyar v. Thavasi 

Servai (2) with which I agree. 

Of course no subsequent interest on sub¬ 
sequent costs will be allowed. 

The result, therefore, is that this appeal 
is allowed and the decree of the Court 
below directing a refund of Rs. 285-3-3 
with interest is set aside. The appellants 
will be entitled to their costs of this 
appeal. 

z. k. Appeal dismissed. 

(1j 34 C. 150 at p. 161; 9 Horn. L, K. 301; 11 (J. W. 
N. 249; 17 M. L. J. 13; 2 M. L. T. 75; 1 A. L. J. 109; 5 
C. L J. 100; 31 1. A. 9 (P. C.). 

(2) 51 ImJ. Cas. G7; 42 M. 4G5; 36 M. L. J. 288. 


CALCUTTA HIGH COURT. 
FULL BENCH. 

Full Bench Reference No. 4 of 1924 
in Reference No. 7 of 1924. 

June 29, 1925. 

Present: —Justice Sir Hugh Walmsley, Kt., 
Justice Sir Ewart Greaves, Kt., Mr. Justice 
C. C. Ghose, Mr. Justice B. B. Ghose and 

Mr. Justice Mukerji. 

In re REFERENCE from the MUNSIF, 
FOURTH COURT, HABIGANJ. 

Civil Procedure Code (Act V of 190S ), 0. XXXI f, 
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In re reference from the munsjf 


r. 0 (2)—Court Fees Act ( VII of 1870), Sch. II, Art. G 
—Stamp Act (II of 1SOO), Sch. I, Arts. 15, W 57— 
Security bon i executed under orders of Court—Court- 
Ice payable— Bond , whether liable to stamp duty. 

A security bond executed in pursnauc? of an order 
of Lie Court under O. XXXII, r 6 (2> or anv other 
rule or section of the C. I'. C. must bear a Court-fee 
stamp as required by Art. 6 of Sch. II to the Court 
bees Act aud it will also be chargeable under the 
otamp Act if it is a bond of the kind described in 
Art. 1° or Art. o7 of Sch. 1 to the Stamp Act, but it 
win not be chargeable un ler the Stamp Act if it 
fads under the residuary Art. 15 of Soli. I to the Act. 
Ip. 291, col. l.J 

Reference made by the Munsif, Fourth 
Courf, Ilabigan i, on the 20th August 
1924, under s. 113 read with O XLVI C 

p n . i i, v, 


ORDER OF REFERENCE. 

Greaves and Chakravarti, JJ.— 

1 he Munsif of tlie Fourth Court, Ilabiganj, 
District Sylhet, lias under the provisions of 
the above section and Order referred to the 
Court the question whether a securitv bond 
executed under the order of the Court pass¬ 
ed under O. XXXII, r. 0 (2) or under anv 
other section or rule of the C. P. C. should 
be stamped under the Court Fees Act or 
under the Stamp Act. Holm wood and 
Ten non, JJ., held in the case of Dwarika 
Nath Dei) v. Sailaja Kama Mallick ( 1) that 
security bonds given in pursuance of an 
older of the Court for stay of execution 
should be stamped under the Stamp Act. 
New bo u Id and Pan ton, J.J., have recently 
held in Sarbo Mussalmani v. Safar Mandal 
(2) that a security bond executed by a per- 
son f jr the release of attached animals 
should be stamped under Art. 6, Sch. II 
of the Court Fees Act. 

It would, therefore, appear that there is a 
conflict between the decisions of two Divi¬ 
sion Benches of this Court on the question 
which arises on this Reference. Under these 
circumstances we refer for the decision of 

a u l i ^ enc h Court the question 

whether a security bond executed under the 
order of the Court passed under O. XXXI l, 
1 * ” oi' under any other order or section 
o* Ihe C. P. C should be stamped under 
the Court Fees Act or under the Stamp Act. 

was no appearance before us on 
the Refei ence. 

Babu Surendra Nath Guha , for the Gov- 

ernment. 


JUDGMENT OF THE FULL 
% .BENCH. 

Walmsley, J.— The circumstances 

which have given rise to this Refei ence are 
(1) 43 Ind. Cas. 376; 21 C. W. X. 1150 

66 Ind. Cas. 730; 49 0. 997; (1923) A. I. R. (C.) 269. 
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as follows In an execution case at Habi- 

ganj, the next friend of a minor decree holder 
was directed to furnish security under 0. 
XXXII, r. G (2), of the C. P. C. before re¬ 
ceiving certain money on behalf of the 
minor. lie tiled a security bond, and then 
a question arose as to whether the bond 
vas to be stamped under the Court Fees 
.Vet, or under tlie Stamp Act. The learned 
Munsif found that there were two conflict¬ 
ing decisions on the point, viz., the case of 
Dwarika Nath Dey v. Sailaja Kanta Mallick 
(1) and that of Sarbo Mussalmani v. Safar 
Mandal (2 ) and lie referred the question to 
this Court under the provisions of 0. 
XLVf, r. 1 of the C. P. C. 

A Division Bench linding the two deci¬ 
sions to be directly opposed to one another 
has referred for the decision of a Full Bench 
the question whether a security bond exe¬ 
cuted under the order of the Court passed 
under O. XXXII, r. G (2) or under any 
other order or section of the C. P. C. should 
be stamped under the Court Fees Act or 
under the Stamp Act. 

I lie learned Government Pleader has 
appeared before us, and has suggested that 
our answer should be to this effect, that 
such security bonds should be stamped 
under Art. G, Sch. II of the Court Fees Act 
unless they are of nicha nature as to attract 
the operation of Art. 40 or Art. 57 of the 
Stamp Act. 

Article G of Sch II of the Court Fees Act 
now runs : “Bail bond or other instrument 
of obligation given in pursuance of an order 
made by a Cuurt or Magistrate under any 
section of the Cr. P. C. or the C P. C." 

I feel no hesitation in holding that a 
security bond of the kind mentioned in the 
Munsii’s letter comes within the descrip¬ 
tion. With all deference to the leained 
Judges who decided the case of Dwarika 
Nath Dey v. Sailaja Kanta Mallick (1). I 
think they placed too narrow a meaning 
on the words “in pursuance of.” Com¬ 
pliance with a condition imposed by a Court 
is, in my opinion, an act done in pursuance 
of the Court’s order; and I think that the 
narrow construction proposed in the judg¬ 
ment mentioned would render Art. 6 nu¬ 
gatory, 

It does not follow, however, that because 
a security bond falls within the scope of 
Art. 6, Sch. II of the Court Fees Act, it is 
free from the provisions of the Stamp Act. 
This Act contains a clause—s. 2 (5;— 
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which enumerates three kinds of instru¬ 
ments which are to be regarded as bonds. 
Then in Sch. I there are three Articles which 
have a bearing on the question before us, 
viz , Arts. 15, 40 and 57. They are as fol¬ 
lows :— 

Article 15. [Rond as defined by s. 2 (5)] 
not being a Debenture (No. 27) and not 
being otherwise provided for by this Act, 
or by the Court Fees Act, 1870. 

Article 40 Mortgage-deed, not being an 
agreement relating to deposit of title-deeds, 
Pawn or Pledge (No. G), Bottomry Bond 
(No. 16), Mortgage of a Crop (No. 41), Res¬ 
pondentia Bond (No. 5G) or Security Bond 
(No. 57). 

Article 57. Security bond or mortgage- 
deed executed by way of security for the 
due execution of an office or to account for 
money or other property received by virtue 
thereof or executed by a surety to secure 
the due performance of a contract. 

A comparison of these Articles shows that 
Art. 15 is of a residuary character intended 
for bonds which cannot be assigned to any 
other of the Articles of the Stamp Act and 
are not provided for by the Court Fees Act. 
It is the only Article in which reference is 
made to the Court Fees Act. It follows, 
therefore, that a bond which finds its proper 
place in one of the other Articles is not ex¬ 
empt from duty under the Stamp Act 
and, at the same time, as being given in 
pursuance of the Court's order, it is liable 
under Art. G of Sch. II of the Court Fees 
Act. 

The answer that I propose to the Refer¬ 
ence is that security bonds executed in 
pursuance of an order of the Court under 
O. XXXII, r. 6 (2) or any other rule or sec¬ 
tion of the C. P. C. must bear a Court-fee 
stamp as required hv Art. 6 of Sch. II of the 
Court Fees Act, 1870; and they will also 
be chargeable under the Stamp Act if they 
are of the kind described in Art. 40 or 
Art. 57, but they will not be chargeable 
under the Stamp Act if they fall under the 
residuary Art. 15. 

Greaves, J.—I agree. 

C. C. Ghose, J.— I agree. 

B. B. Ghose, J. —I agree. 

Mukerji, J.—I agree. 

z. k. Order accordingly . 
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ALLAHABAD HIGH COURT. 

Execution First Civil Appeal No. 449 

of 1924. 

May 21, 1925. 

Present: —Mr. Justice Sulaiman and 

Mr Justice Daniels. 

Pandit FAQ IK CHAND a\d another 
—J UDCJMEN r- Deb tors— Appellants 

versus 

SANT LAL— Decree Holder — 

Respondent. 

Civil Procedure Code (Act V of 1008), 8. 50 — Hindu 
Law—Joint family—Decree against membei — Execu¬ 
tion of decree—Attachment of judgment-debtor's 
interest in joint family property—Death of judgment- 
debtor — Execution, whether can proceed against re¬ 
maining members of family. 

The attachment of the undivided interest of a co¬ 
parcener in joint family property in execution of a 
decree creates a charge on such interest which is not 
extinguished by the subsequent death of the co¬ 
parcener. [p. 292, col. 1.] 

Surnj Bunsi Koir v. Shea Parsad Sin jh, 5 C. 118; 6 
I. A 8S. 1 Sar. P. C. J. 1: 3 Sath. P. O. J. .38.); 4 C. L. 
R. 22(i; 2 Sliome L. R. 212; 2 Ind. Dec. (n.s.) 703 (P. C.) 
and Lachmi Narain v. Kunji Lal, 16 A. 449; A. W. N. 
(1894) 169; 8 Ind. Dec. (n. s ) 292, followed. 

Respondent obtained a money-decree against one A, 
who was a member of a joint Hindu family along with 
his father, the appellant. In execution of his decree 
respondent attached the undivided share of A in the 
family house to the extent of half. After the attach¬ 
ment but before the sale A died and the respondent 
wanted to proceed with the execution against the 
attached property in the hands of the father : 

Held, (1) that {lie attachment of As interest in the 
family house created a charge in favour of the respond¬ 
ent which wan not extinguished by A's deatli ; [ibid.'] 
(2) that in respect of the equity of redenr tion of A’s 
share in the house over which the charge had been 
created by attachment, the appellant was the legal 
representative of A and that the execution of the 
decree could proceed against him. [ibii.J 

Execution first appeal from a decree 
of the Subordinate Judge, Dehra Dun, dated 
the 5th August 1924. 

Dr. K. N. Katjn, for the Appellants. 

Mr. P. L. Banerji , for the Respondent. 

JUDGMENT.— This is an appeal by 
tlie judgment-debtors from an order passed 
in execution. Faqir Chand is the father 
and Musammat Srimati the widow of one 
Amir Chand against whom the respondent 
had obtained a money-decree in execution 
of which he attached his undivided share 
in the family house to the extent of half. 
After the attachment but before the sale 
Amir Chand died and the decree-holder 
wanted to proceed with the execution against 
tlie attached property in the hands of the 
father and the widow. Objections were 
raised on behalf of the father which have 
been disallowed, hence this appeal. 
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Two points have been urged before us. 
The first is that the effect of the attach¬ 
ment ceased as soon as Amir Chand died 
inasmuch as the property was undivided 
joint family property which has survived to 
the father. The second point is that the 
father is in no case the legal representa¬ 
tive of the deceased Amir Chand. 

The first contention is contrary to what 
was laid down by their Lordships of the 
Privy Council in the case of Suraj Bunsi 
Koer v. Sheo Persad Singh (1), where it was 
clearly held that the attachment of an 
undivided interest of a co parcener created 
a charge on his interest which was not ex¬ 
tinguished by the death of that co-parcener. 
That case has been followed by this Court 
in tlie case of Lachmi Narain v. Kunji Lai 
( 2 ). 

As to the second point we think that, too, 
has no force. If by attachment the 
decree-holder had created a charge on the 
interest of the deceased Amir Chand the 
equity of redemption must vest in the 
father who is a surviving member. If for 
any reason the attachment were to cease 
the property would vest in the father. 
Under these circumstances Faqir Chand 
the father was the legal representative 
against whom execution ought to proceed. 
By way of precaution the learned Subordi¬ 
nate Judge has also impleaded Musammat 
Srimati the widow in case she wanted to 
file objections. This she need not do. 
Under these circumstances the order pass¬ 
ed cannot be said to be in any way wrong. 
The appeal is dismissed with costs including 
fees on the higher scale. 

z. k. Appeal dismissed. 

(1) 5 C. 148; 6 I. A. 83; 4 Sar. P. C. J. 1; 3 Sutli. P. 
C. J. 589; 4 C. L. R. 226; 2 Shome L. R. 242; 2 Ind. 
Dec (n. P .) 705 (P. C.). 

(2) 16 A. 449; A. W. N. (1894) 169; 8 Ind. Dec. (n. s.) 
292. 


SADASHEO. [85 I. c. 1925] 

Leave to appeal a.s a pauper cannot be granted to an 
appellant unless tlie decree appealed from appears to 
. t ^ law or to some usage having the force 
of law or to be erroneous or unjust. 

Application for leave to appeal in forma 

pan peris. 

Dr. Nand Lai, for the Petitioner. 

Lala Fakir Chand , for the Respondent. 

ORDER. —This is an application for 
leave to appeal in forma pauperis. The 
applicant is a Hindu lady whose husband 
and father-in-law are alive. Her suit was 
to recover Rs. 8,000 and the Court-fee leviable 
on this amount was duly paid by her in 
the Trial Court. Therefore, that Court was 
ordered to make an enquiry and report 
whether she was unable to pay the Court- 
fee required for the memorandum of appeal.* 
The report now received is that she is a 
pauper, but the enquiry brought to light 
the fact that she possesses bangles of gold 
which she did not produce, nor mentioned 
the same in the list of her property filed 
with the application. The lower Court 
thought that she could not part with the 
bangles because a woman whose husband 
is alive must wear bangles but the bangles 
that she must wear need not be of gold. 
As she did not mention the bangles at all 
it appears that her statement that she pos¬ 
sessed no property other than that stated 
in the list was not true. 

Under these circumstances I find that she 
has failed to establish that she is a pauper. 
But even if it were conceded that she is, 
the decree appealed from does not appear 
to be contrary to law or to some usage 
having the force of law or otherwise errone¬ 
ous or unjust. I, therefore, reject the 
application but allow the petitioner one 
month’s time from to-day within which she 
can pay up the necessary Court-fee. 

z. k. Application rejected. 

*See 80 lad. Cas. 619—[L’rf.j 


LAHORE HIGH COURT. 

Civil Misc ellaneous Application No. 72 

of 1924. 

November 17, 1924. 

Present: —Mr. Justice Zafar Ali. 
Musammat VIDYA VANTI— Petitioner 

versus 

JAI DIAL—R sponpEvT. 

Civil Procedure Code (Act V of 1908), 0. XLIV, r. 1 
—Leave to appeal as pauper, when can be granted - 
Decree not contrary to law, effect of. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 125 of 1924. 

February 27, 1925. 

Present: —Mr. Baker, J. C. 

L A X M A N R A O—Plai nti f f—A p pe ll a n t 

versus 

SADASHEO— Defendant—Respondent. 

C. P. Land Revenue Act (II of 1917), ss. 159 220 — 
Land Revenue in respect of sir field, non-payment of — 
Lambardar, remedy of—Civil suit, whether maintain¬ 
able. 

A suit by a lambardar of a village to recover from 
the defendant the amount of land revenue payable in 
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respect of a sir field leased t«> the defendant is kanvd 
under s. 220 of the C. F. Land Revenue Act. [p. 203. 

col. 11 . ' . L1 , 

Such a suit would be maintainable where on an 
application under s. 150 of the C. F. Land Revenue 
Act, the Deputy Commissioner has assessed a propor¬ 
tionate share of the land revenue of the village on the 
land. [p. 294, col. 1-1 . 

Appeal against a decree of the Additional 
District Judge, Nagpur, dated the 19th 
January 1924, in Civil Appeal No. 07 of 
1923. 

Mr. R. A\ Padhye , for the Appellant. 
Messrs. M. Gupta and S. R. Mangrulkar , 
for the Respondent. 

JUDGMENT. —The facts of this case 
are that the plaintiff-appellant was up till 
1919 a 12-annas co-sharer of Borgaon and 
defendant owned a 4-annas share in the 
same village, including a sir field No. 23. 
In 1919 defendant sold his. 4-annas share 
to the plaintiff, who thus became possessed 
of the whole 10 annas, and by an agree¬ 
ment defendant leased the sir field to 
plaintiff in perpetuity for a premium of 
Rs. 400. Plaintiff as lambardar had to pay 
land revenue to Government on the whole 
village including Ihe sir held in question, 
and the present suit is brought to recover 
from defendant the assessment on this 
field. 

The defendant pleaded that it was agreed 
between himself and plaintiff that the as¬ 
sessment was to be paid by plaintiff, but 
this contention has been decided against 
him by both the Courts below. The First 
Court awar led plaintiff’s claim, but on 
appeal the Additional District Judge, 
Nagpur, dismissed the suit, holding that 
under s. 220, cl. (o) of the C P. Land Revenue 
Act, the Civil Court had no jurisdiction to 
try the suit. 

Plaintiff makes this second appeal and 
the sole question in appeal is whether the 
Civil Court has jurisdiction to try a suit 
by a proprietor to recover land revenue 
from a person who has not paid it. 

Although there are one or two rulings 
on this point under the old Land Revenue 
Act, there do not appear to be any under 
the new. 

Section 220. cl. (o) of the present C. P. 
Land Revenue Act of 1917 bars the 
jurisdiction of the Civil Court in respect 
to “distribution of the land or apportion¬ 
ment of the lan 1-revenue or sums payable 
under a sub-settlement of a mihal or patti 
by partition or otherwise or the determina¬ 
tion of the rent to be paid by a co-sharer 


for land held by him after the partition 
iu the mahal or the patti of another co- 
sharer." 

It is contended that there is no question 
in this case of a sub settlement or partition 
and that the section does not refer to a plot 
of land which is the question in the pre¬ 
sent case. The appellant relies on Janlci 
Prasad v. Blamukund (i), Daryaoy. Tukarm 
(2) and Chaturbhuj v. Chandirmool (3). 
These are all cases under the old Land 
Revenue Act and s. 152 of that Act is 
referred to in them. 

From the statement of objects and 
reasons it appears that the new Act (s. 220) 
was designed to bar the jurisdiction of the 
Civil Courts, as s. 152 had failed to do so 
sufficiently. In Janlci Prasad v. Balmulcund 
(1), the suit was for arrears of revenue 
due by the defendants who while pro¬ 
prietors of the other mahal owned certain 
land in the plaintiff’s mahal and it 
was held that this was a suit for appor¬ 
tionment of revenue already assessed. 

It has been pointed out on behalf of 
the respondent that the rental value of 
the whole village including the land in 
suit has been fixed and of this a 
certain proportion is payable by the 
malguzar as land revenue to Government. 
But while the rental value of the sir land 
in dispute has been fixed, the assessment 
on it has never been separately fixed and 
the present suit for arrears of assessment 
necessarily involves the fixing of the assess¬ 
ment on this land, that is its apportionment, 
which is expressly excluded from the 
jurisdiction of the Civil Courts by s. 220, 
cl. (o) of the present Act. 

The matter is made clear by s. 159 of the 
present Act which recognizes the right 
of the proprietor to recover land revenue 
in respect of any land which having been 
taken into account in the assessment of 
such estate or mahal , is held by any per¬ 
son without payment or on payment of 
any sum less than the land revenue pay¬ 
able thereon. Clause (3) of that section 
lays down that if land revenue has not 
been separately assessed on such land, 
the proprietor may apply to the Deputy 
Commissioner who shall assess thereon 
a proportionate share of the land revenue 
assessed on such estate or mahal , and such 

(1) 14 C. P. L. R. 107. 

(2) 1 N. L. R. 100. 

(3) 5 Ind. (Jas. 705; G N. L. R. 27. 
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laud revenue shall thereupon become pay¬ 
able. ‘ 

This appears to me to exactly cover the 
present case. 

« the land in suit lies been 
taken into account in the assessn ent of 
the village, that is its rental has been taken 
into account in arriving at the lotnl rental 

11 ^ <_ * on which the land re¬ 
venue payable to Government is based. Jt 
is not the case that land revenue lias been 
separately assessed on this land. Defendant 
claims 1o hold the land without payment of 
assessment on the strength of an agreement 
which he has not proved and which would 
also appear to be barred hy the provisions 
of this section. The proper course, therefore, 
for the proprietor is to apply to the Deputy 
Commissioner to assess a proportionate 
share of the land revenue of the village on 
this land, and the plaintiff will then be en¬ 
titled to recover it. 

It is clear that the present suit involves 
the Civil Court perfoiming the function 
•which by s. 159 (3) is specially imposed on 
the Deputy Commissioner, r?>., assessing a 
proportionate share of the land revenue of 
the village on the land in dispute, for the 
plaintiff cannot get a decree unless and 
until the Civil Court determines what is the 
assessment on th esir land in dispute, that 
is apportionment of the land revenue, and 
apart from the provisions of cl. (o! of s. 
220, the jurisdiction is barred by the first 
pait of the section which says that no Civil 
Court shall entertain any suit to obtain a 
decision on any matter which any Revenue 
Officer is by this Act empowered to deter¬ 
mine. 

As shown above by s 159 of the Act, the 
Deputy Commissioner is specially empower¬ 
ed to determine such a question as the 
assessment of a particular piece of land in¬ 
cluded in a village. 

The view of the lower Appellate Court 
that the Civil Court has no jurisdiction to 
entertain the suit, is, therefore, right and 
the appeal must be dismissed with costs. 

K • Appeal dismissed 
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LAHORE HIGH COURT. 

Letters Patent Appeal No. 162 of 

1924. • 

January 28. 1925. 

Present:— Sir Sharii Lai. I\t., Chief 

Justice, and J\Ir. Justice Le Rossignol. 

NAND LAL— Plaintiff — Appellant 

versus 

AKKI and others —Defendants — 

R» SPUN DENTS 

Limitation Act (IX of 1908), s. 20, Sch. I, Art 75— 
Instalment bond, suit on — Limitation, commencement 
°-~P ut€ °f default—Part payment, effect of. 

J ne purport of 8. 20 of the Limitation Act is that 
where part of the principal cf a debt is paid before the 
expiration of the prescribed period, that is, the period 
prescribed in the relative Article of Sell. I to the Act, 
and the fact of such payment is recorded in the hand- 
writing of the person making the same, a fresh period 
cl limitation shall be calculated from the time when 
the payment is made. 

A suit to recover money due under an instalment 
bond is governed by Art. 75 of Sch. I to the Limitation 
Act and limitation begins to run from the date of the 
default; in other words not on the date of the pay¬ 
ment hut the date of the non-payment in accordance 
with stipulations of the contract. If in such a suit the 
plaintiff is able to prove the default, limitation runs 
from that date, and if his suit is within time from that 
date lie has no need to refer to s. 20 of the Act. 

Letters Patent Appeal front the judgment 
of Mr. Justice Broadway, dated the 8th 
February 1924. 

Lala Badri. Das, for the Appellant. 

La la Fakir Chand , for the Respondents. 

JUDGMENT .—This Appeal arises out 
of an action to recover money on a bond 
payable by instalments with the proviso 
that default in payment of one or more 
instalments shall render tlie whole debt 
due forthwith. The plaint recited the pay¬ 
ment of tlie first two instalments and a 
default on the third. It is common ground 
that the suit is within time if the first two 
instalments were really paid and tlie learn¬ 
ed District Judge, whose finding of fact is 
conclusive, lias found that the first two in¬ 
stalments were paid. 

In appeal to this Court Mr. Justice Broad¬ 
way has held on the authority of JauandLal 
v. Sharf Din (I) that s. 20 of the Limitation 
Act bars the proof by oral evidence of the 
payment of first two instalments and has 
dismissed the suit. 

We may say at once that, in our opinion, 
s. 20 of the Limitation Act. lias no concern 
with this case. The ruling in J a wand 

<l) Iff luck Cas. 961; 35 V R 1913; 4 P. L. R. 1913, 

277 P. W. R. 1913. 
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Lai v.Sharf Din (l), we regret we are uli¬ 
able to follow. The Article of the Limi¬ 
tation Act governing a suit of this type 
is No. 75 and the terminus a quo provided 
by the Article is the date of the default; 
in other words, not the date of payment, 
but the date of non payment in accord¬ 
ance with the stipulations of the contract. 
If the plaintiff is able to prove the default 
limitation runs from that date, and, if his 
suit is within time from that date, he lias 
no need to refer to s. 20 of the Act. Now 
the purport of s. 20 of the Act is that 
where part of the principal of a debt is 
paid before the expiration of the prescribed 
period, that is, the period prescribed in t he 
relevant Article; and the fact of such pay¬ 
ment is recorded in t he handwriting of the 
person making the same, a fresh period of 
limitation shall be calculated from the 
time when the payment was made. The 
plaintiff in this case, however, does not 
ask that a fresh period of limitation shall 
be computed from the date of any pay¬ 
ment. His action is within time from the 
date of the default which lie has proved. 
Consequently he has no necessity to have 
recourse to the provisions of s. 20. He 
does not claim a fresh period of limitation 
from the date of the payment of the 
second instalment. He is satisfied with 
the limitation provided in Art. 75 which 
prescribes three years from the date of the 
default, and, as he does not invoke the aid 
of s. 20. he may prove the payment of 
the earlier instalments by the usual evi¬ 
dence. 

For these reasons we accept the appeal 
and restore the District J udge’s order of 
remand. Costs in the High Court shall 
follow the final result of the suit. 

z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Afpkal No 618 of 1'>23. 

April 15, 1925. 

Present: —Mr. Justice Boys and 
Mr. Justice Banerji. 

RAM BA RAN CHaUBE and another 
—Plain ri ffs — A p pella ni s 

versus 

BHAOWATI PAN DRY and others 

— DEFE \ T D \ NTS — ReSPON l > KNTS. 

Civil Procedure Code (Act V of 1908), 0. XLVII , 


n 


i, '—nerie iv, application fur- -t ovum, proper — 
Mortgage—Prior an l subsequent mortgagees—Equity of 
redemption purchase l by prior mortgagee — Redemption , 
right of, exercise of — Procedure. 


The effect of rr. I and 2 of O. XLVII of the 0. P. 0. 
is that except i i the cises speciiically mentioned in 
r. 2, an application for review of judgment must ho 
mads nut only to the Court which passed the decree or 
order but also to the Judge who passed the decree or 
order. An application for review of judgment made 
to a Judge who passed tlie judgment but who has 
ceased to preside over the Court in which the judg¬ 
ment was passed is not competent, [p. 21)7. col. 1.) 

The language of rr. 1 and 2 of O. XLVII of the C. 
P. O. and particularly the nature of the cases included 
and excepted by particular mention in those rules puts 
it beyond doubt tint the Legislature carefully con¬ 
sidered the cases for which it was providing and that 
the consideration was not absent from ils mind 
that in certain cases there may he no Judge at all to 
whom an application for review may be made, [ibid.] 

Where the equity of redemption of certain mort¬ 
gaged property happens to become vested by purchase 
in a person who is also a prior mortgagee of the pro¬ 
perty and that person as owner of the equity of 
redemption wants to redeem a puisne-mortgage, while 
at the same time the puisne-mortgagee wants to re¬ 
deem the prior mortgage, the claim of the former not 
as prior mortgagee hut as owner of the equity of re¬ 
demption must be preferred, [p. 21)7, col. 2; p. 21)d, 
col. 1.] 

Second appeal from a decree of the Addi¬ 
tional Judge, Gorakhpur, dated the 31st 
January 1922. 


Dr. S. N. Sen , for the Appellants. 

Mr. Shiva Prasad Sinha, for the Respond¬ 
ents. 


JUDGMENT.— This is a plaintiff’s 
appeal, it was a suit for a declaration of 
title that the plaintiff was a mortgagee in 
possession of plot No 118 and that he was 
not a tenant of the defendants and he also 
prayed for redemption of two simple mort¬ 
gages. It appears that the original owners 
were Dharam Dut and Aman Dut whose 
heirs were defendants Nos. 10 to 16. A 
simple mortgage was executed by Dharam 
Dut and Aman Dut in February 1876 
in favour of one Debi Dayal whose heirs 
were represented by defendants Nos. 1 to 8. 
A second mortgage similar in all respects 
was executed on the 2ith of September 
1876. Finally Dharam Dut and Aman Dut 
executed in favour of one Pabaru Sunar a 
usufructuary mortgage on the 22nd of May 
1879. The grandson of Pabaru Sunar, Ram 
Nath, who was really a pro froma defend¬ 
ant 3rd party sold his rights on the 7th 
of August 1909 to Ram Baran Chaube and 
Haz iri Chaube the present plaintiffs, and 
give possession. On the 17th of April 1888 
the heirs of Debi Dayal, the prior mort¬ 
gagees, obtained a decree in respect of their 
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two simple mortgages but did not in their 
suit make tIre usufructuary mortgagee, the 
predecessor of the plaintiff, party. Having 
obtained a decree for sale the heirs of Debi 
Dayal whom we shall henceforward call 
the defendants themselves purchased the 
mortgaged property. In 1921 they sued in 
the Revenue Court to eject the present 
plaintiff describing him as a tenant and on 
the 1th of March 1921 the plaintiff objected 
that he was really a mortgagee and he was 
referred by the Revenue Court to the Civil 
Courts, lie duly went to the Civil Court 
and the present proceeding is the result. 
The defendants pleaded that, they, not in 

their capacity as prior mortgagees but hy 
rigid of their purchase of the equity of 
redemption at the auction sale, were entitl¬ 
ed to redeem the plaintiff. They pleaded 
that they had obtained decrees which ex¬ 
tinguished their own mortgages and, there¬ 
fore, no suit by the plaintiff for redemption 
was possible. 


The Trial Court, the Munsif, (Balm Girisli 
Chancier) on the Kith of February 1922 
granted a preliminary decree for redemption 
to the plaintiff on the basis that all accounts 
should be taken as to what was due to the 
defendants on their mortgages at the date 
of the acution-purchase. Subsequent to the 
passing of this preliminary decree Balm 
Girisli Chander was transferred to another 
Court to act as Subordinate Judge in the 
same district. On the 10th of February 
1922 he had written the judgment in the 
case but his successor, Balm Raghu Nath 
Prasad, on the same day, the 16th of Febru¬ 
ary 1922, pronounced it The next step was 
an application by the plaintiff on the 18th 

of February 1922 to the Court of the Sub¬ 
ordinate Judge which was then presided 
over by Balm Girisli Chander to amend his 
judgment so that the decree should read 
that the account should be taken up to 
the date of the decree obtained by I lie de¬ 
fendants in accordance with the Privv 
Council ruling to that effect. It would 
appear that on the 4th of March 1922 the 
defendants appealed from the original pre¬ 
liminary decree to the Court of the District 
Judge. On the same day Babu Girisli Chan¬ 
der allowed the application forieview and 
passed a fresh decree. It is clear that 
though these two proceedings took place 
on the same date the appeal of the defend¬ 
ants was in fact filed before the order 
allowing the review' was passed for there is 
a reference to it in the order granting the 
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review. On the 22nd April 1922 the de¬ 
fendants also appealed against the order 
allowing the amendment. The two appeals 
were heard together by the District Judge. 
He dismissed the plaintiff’s suit for redemp¬ 
tion holding ihat the defendants’ mort¬ 
gages had ceased to exist as a consequence 
of the decrees obtained by them and he held 
that the defendants were entitled to redeem 
the plaintiff. The plaintiff at the hearing 
ot the appeal objected unsuccessfully that 
the appeal should have been against the 
pieliminaiy decree as passed by the Subordi¬ 
nate .Judge Babu Girisli Chander,an appeal 
against which was barred by time. The 
District Judge further held the order of 
Balm Giiish Chanderallowing the review to 
be without jurisdiction and the District 
Judge gave to the defendants a decree 
allowing them to redeem the plaintiff’s 
mortgage on payment of Rs. 85. 

The plaintiffs have now applied to this 
Court in Revision No. 05 of 1923 against the 
order of the District Judge by which he 
held that Babu Girisli Chander had no 
jurisdiction and in the S. A. No. 648 of 1923 
against the order by which he reversed the 
decree of the Munsif and gave the defend¬ 
ants’ right to redeem. 

It will be convenient to dispose of both 
matters in the same order. 

As to the Revision No. 65 of 1923, it is 
again contended before ns that the appeal 
of the defendants should have been directed 
against the preliminary decree as amended 
by Balm Girisli Chander aftei he had ceas¬ 
ed to be Munsif. To establish this conten¬ 
tion it is necessary for the plaintiff to con- 
.tend, and it has been contended with much 
verbal play on the wording of rr. 1 and 2 of 
O. XLVII, that the plaintiff was right 
in making ro Babu Girisli Chander his 
application for review and that Babu Girisli 
Chander had power to entertain it. It is 
not necessary to follow Counsel for the 
applicant in revision in the ramifications 
of his argument on this point. It is clear 
on the face of r. 1 that an application for 
review must in all the cases in which it is 
allowed at all be made “to the Court which 
passed the decree (or made the order) If 
this r. 1 stood alone, then all such applica¬ 
tions could be made to “the Court which 
passed the decree’’ whether the Judge pre¬ 
siding in that Court was the Judge who 
passed the decree or was a successor or 
that Judge. But r. 1 is followed dv r. 

2 which adds a further condition that ex- 
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cept in certain cases of which the case 
before us is not one, the application must 
be made “only to the Judge who passed 
the decree.” In the cases excepted the 
application must be made to the Judge who 
is presiding at the time in “the Court which 
passed the decree” and may be made to him 
whether he is the same Judge who passed 
the decree or the successor of such Judge, 
such cases being excepted from r. 2 and 
only controlled by r. 1. In other cases 
than those excepted (and the present case 
is not one of those excepted) r. 2 declares 
that the application can only be made to 
the Judge who is not only as required by 
r. X sitting as the same Court but is further 
the individual Judge who passed the 
decree. 

In other words r. 2 imposes in certain 
cases, of which this is one, a second condi¬ 
tion in addition to that imposed by r. 1. 
In the present case owing to transfer of 
Babu Girish Chander there was no Judge 
who fulfilled both conditions. Babu Girish 
Chander was not sitting as the same “Court” 
and his successor Babu Raghunath Prasad 
was not the same “Judge.” The plaintiff 
should, therefore, have proceeded to his 
remedy by way of appeal. 

The fact that under certain circumstances 
there may be, through no fault or act of 
the intending applicant, no Judge at all to 
whom application for review can be made 
as in the present case or where the indi¬ 
vidual Judge has died, would at first sight 
suggest‘a different interpretation of the sec¬ 
tion. This difficulty was incidently notic¬ 
ed in Maharajah Moheshur Sing v. Bengal 
Government (1) 

But, in our opinion, the terms of it. 1 and 
2 and particularly the nature of the cases 
included and excepted by particular men¬ 
tion in those rules puts it beyond doubt 
that the Legislature carefully considered 
the cases for which it was providing and 
that the consideration was not absent from 
its mind that in certain cases there might 
be no Judge at all to whom application 
could be made. Be that however as it may 
be, and though the rules might have been 
more clearly worded, the effect of them is 
beyond doubt. 

This is the only argument that was seri¬ 
ously pressed before us in this connection 
and there is clearly no force in it. 

We hold, therefore, that the learned Addi- 

(1) 7 M. I. A. 283 at p. 301; 3 W. R. P. O. 45; 1 Suth. 
1 . O. J. 325; 1 Sar. P. C. J. 645; 19 E. R. 31C. 
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tional District J udge was clearly right in 
holding that Babu Girish Chander had no 
jurisdiction to allow the review. 

The application in revision is dismissed 
with costs including fees on the higher 
scale. 

Next as to the 8. A. No. (MS of 1923. It is 
urged that the prior mortgagee filed his 
suits and got his decrees without making 
the plaintiff puisne-mortgagee a party to 
his suit, and then himself purchased de¬ 
liberately with the intention of depriving 
the puisne-mortgagee of his right to redeem. 
This may be so, but how does it help the 
plaintiff? If, to mark our disapproval, the 
plaintiff were given the right to redeem 
which he claims, that would he gain there¬ 
by? The prior mortgagee has by his pur¬ 
chase of the mortgagor’s rights secured the 
right to redeem the mortgage of the plaint¬ 
iff, and if the plaintiff redeemed his mort¬ 
gages, he would be able immediately in 
turn to redeem the plaintiff’s mortgage. 
The case is in all essentials indistinguish¬ 
able from that reported as Parasram Sing 
v. Pandohi (2). We find ourselves in com¬ 
plete agreement with that decision and the 
reasoning to be found therein. Home 
attempt was made by Counsel for the ap¬ 
pellant to distinguish that case on two 
grounds, firstly, that in that case the prior 
mortgagee who had become the owner of 
the equity of redemption had made a de¬ 
posit under s. 83 of the Transfer of Pro¬ 
perty Act; and, secondly, that he had in 
his written statement put forward his claim 
to redeem. Neither argument has any force 
in face of the written statement in this 
case, in para. 10 of which the defend¬ 
ant declared himself ready to pay and 
in para. 9 of which he^ asserted his 
right to redeem. The case was opened to 
us with the suggestion that it had been 
held that a prior mortgagee has a right to 
redeem. Of course neither in the decision 
in Parasram Sing v. Pandohi (2) was this 
really held, nor do we hold it in this case, 
but merely that where the mortgagor's 
equity of redemption happens to have vest¬ 
ed by purchase in a person who is also a 
prior mortgagee and that person as owner 
of the equity of redemption wants to redeem 
a puisne-mortgage while at the same time 

the puisne-mortgagee wants to redeem the 
prior mortgage, the claim of the former 
not as prior mortgagee but as owner of 

(2)’67 Inch Gas. 533; 20 A. L. J 491; (192 2) A I R 
(A.) 135; 44 A. 462; 4 U. P. L. R. (A.) 145. 
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the equity of redemption will be pre¬ 
ferred. There is no more force in the 
appeal than in the revision and we dis¬ 
miss it accordingly with costs including 
fees on the higher scale. 

z. k. Anpeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeals fr"M Appellate Decrees 
Nls. 175 G a n d 175 7 op 1922. 

May 8, 1925. 

Present: —Mr. J usti< e Chiming and Mr. 

Justice Chakravarli. 

BISWAMBHAR DAS BORAL —Plaintiff 

—A PPELLANT 


LAHORE HIGH COURT. 

Letters Patent Appeal No. Ill of 1924. 

February 5, 1925. 

Present :—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Martineau. 
CHAJJ U T RAM and others—Plaintiffs— 

Appellants 


versus 

S1NGIL RAM AND OTHERS — DEFENDANTS — 

Respondents. 

Appeal—Suit for declaration that decree cannot l>c 
executed—Defen Lants, some, not made parties to appeal 
— Appeal, whether can proceed. 

A joint decree \v.i9 passed in favour of tlie defend¬ 
ants against tHe plaintilfs and the latter brought a suit 
for a declaration that th ; decree could not be executed 
against them. In appeal some of the defendants were 
not impleaded as respondents : 

Held, tiidt all the defendants were necessary parties 
to tlie appeal and that the app al could not proeeed in 
the absence of seme of them. 

Letters Patent Appeal from an order of 
Mr. Justice Le Rossignol, dated 27ih Feb¬ 
ruary 1924. 

Mr. Manohar Lai , for the Appellants. 

Mr. Ska mair Chand, for the Respond¬ 
ents. 

JUDGMENT. —Bhiku and Situ, de¬ 
fendants, who were parties to the appeal 
before the Judge in Chambers have not 
been made respondents in this Letters 
Patent Appeal. 

They and their two brothers, Singh Ram 
and Abhe, have a joint decree against the 
plaiuiiffs-appellants who seek, a declaration 
that that decree cannot be executed. 

Biiiku and Situ were necessary parties 
to this appeal and a preliminary objection 
is raised that the appeal cannot proceed 
without their being made parlies. \Y : e are 
referred to Kkaira v. Salem liaj (1) and are 
asked to dismiss the appeal. Mr. Manohar 
Lai admits that the appeal cannot proceed 
and vve accordingly dismiss it with costs. 

z. k. Appeal dismissed. 


(l; 51 lad. Cas. 935; 1 L. 21. 


Versus 

AMIRUDDIN MON DAL —Defendant 

—Respondent. 

Construction of document—Lease for indefinite 
period, duration of. 

A lease for an indefinite period granted for purposes 
of cultivation and for letting out the lands to tenants, 
enures for the lifetime of the grantee. 

If a grant he made to a man for an indefinite period 
it enures, generally speaking, for his lifetime, and 
1 ossts no interest to his heirs, unless there are same 
words showing an intention to grant an hereditary 
inteiest. 

Appeal against the decrees of the Addi¬ 
tional 1 istiict Judge, Dinajpur, dated the 
27th April 19 j 2, affirming th< se of the 
Munsif, Second Court, at that place, dated 
the 22nd of August 1921. 

Dr. L. A’. Miner (with him Babu Sarat 
Kumar Milter), for the Appellant. 

Dr. 8. C. Basok (with him Babu Bimal 
Chandra Las Gupta), for the Respondent. 

JUDGMENT. 

Cuming, J.— these two appeals arise 
out of a him to eject tie delendant alter 
giving him notice to quit. '1 he facts aie 
shortly these: The defendant held two 
leases one of 4 annas share in Mouza Chak 
Bhabani and the other of 8-aimas share of 
Mouza Debagiam. These two leases wero 
gianted to the defei dint by the zemindar 
of the village in 13C0 B. S. The plaintiff 
got from the zemindar a paini lease of 16- 
annas share of these two villages in J305 
and 13GG In 1311, the plaintiff served the 
notice to quit on the defendant. The de¬ 
fendant disregarded this notice to quit and 
apparently the plaintiff took no further 
steps. Notice was again issued on the de¬ 
fendant but with similar result; and hence 
tliis suit. 

9 lie case of the defendant was that he 
got two permanent liases cf the land in 
question. Boih the Trial Couit and the lower 
Apj ellate Couit held that the defendant 
had a lease for life of the pioj cities in 
question and, theieffre, the plaintiff vas 
not entitled to eject him. 

The plaintiff has appealed and ero59- 
objectii ns have been tiled by the respon¬ 
dent. The whole case turns on the con¬ 
struction of the leases gianted by the 
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zemindar. In these leases no term is stated. 
They are leases for the purposes of culti¬ 
vation and for letting out the lands to 
tenants. No terms being specified in these 
leases, they may be taken to be leases that 
would enure for the lifetime of the grantee. 
In the case of Lekhraj Iioy v. Kvnhya 
Singh (l), their Lordships of the Privy 
Council observe as follows:—“If a grant be 
made to a man for an indefinite period, it 
enures, generally speaking, for his lifetime, 
and passes no interest to his heirs, unless 
there are some words showing an intention 
to grant an hereditary interest.” These 
leases in question are for an indefinite 
period and the lower Courts have rightly 
construed them as being for the lifetime 
of the grantee. In this view of the case I 
am not prepared to disagree with the find¬ 
ing of the lower Appellate Court. The 
appeal fails and is, therefore, dismissed 
with costs. 

The cross-objections on behalf of the res¬ 
pondent have not been pressed and are 
dismissed without costs. 

This judgment governs Appeal No. 1757 
of 1922 which is also dismissed with costs. 

Chakravarti, J.—I agree. 

z. k. Appeal dismissed. 

(1) 3 C. 210; 4 I. A. 22 3; 3 Suth. P. C. J. 453; 3 Sar. 
P. C. J. 758; 1 Ind. Jur. 636; 1 lud. Dec. (n. s.) 722 
(P. 0.). 


LAHORE HIGH COURT. 

Letteus Patent Appeal No. 31 of 1924. 

January 21, 1925. 

Present: —Sir Shadi Lai, Kt., Chief 
Justice, and Air. Justice LeRossignol. 
BELA SINGH —Plaintiff— 

Appellant 

versus 

LAKSHMI DAS— Defendant— 

Respondent. 

Limitation Act (IX of 1U0S), Sch. I, Art. U0— 
Lot ice of ejectment — Title, unit, dismissal of — Execu¬ 
tion of order—Formal delivery of possession—Fresh 
notice, effect of—Suit for declaration -- Limitation , 

commencement of —Takarraridar, whether entitled to 
eject owner. 

A takarraridar who has no right in the land except 
that of securing a share of the produce, is not entitled 

land; the owner ^ le ^ anc ^ from possession of the 

issued a notice of ejectment to the plaint- 
ltl, and the plaintiff brought a suit in the Revenue 
Lourt to content the notice of ejectment but was 
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defeated. The proceedings in execution of the order 

of ejectment were purely formal and plaintiffs pos¬ 
session was not disturbed. Subsequently defendant 
issued a fresh notice of ejectment upon the plaintiff 
snd plaintiff brought a suit against the defendant for a 
declaration that lie was not liable to ejectment : 

Held, that under the cirei.ir.starces of the case the 
issue of the second notice of ejectment constituted a 
fresh invasion of the plaintiff’s title and he was entitl¬ 
ed to base his suit upon that fresh invasion and that 
limitation began to run from the date of the second 
notice of ejectment. 

Letters Patent Appeal from the judgment 
of Mr. Justice Harrison, dated the 18th 
January 1924. 

Air. C. U. Oertal , for the Appellant. 

Mr. Rama NandiorMr. Gobind Ram, for 
the Respondent. 

JUDGMENT. —The plaintiff in this 
case is shown in the. Revenue Records a6 the 
owner of the land in suit, whilst the 
defendant is shown as a takarraridar 
entitled to a -J-rd share of the produce, and 
there is no doubt that the plaintiff is the 
owner and that the defendant is a takar¬ 
raridar with no interest in the land except 
the right to a -J-rd share of the produce. 
The status of a takarraridar is not clearly' 
defined, but in this case he appears to 
be the successor-in-interest of a muafidar 
whose muafi lapsed and on ils lapse the 
ex-muafidar was granted the light to a |rd 
share of the produce of the land with the 
title of takarraridar. 

The cause of action in the present case 
was the issue by the takarraridar to the 
plaintiff of a notice of ejectment, and the 
learned Judge in Chambers has dismissed 
the suit on the ground that in 1912 the 
plaintiff was ejected from the land in suit. 
The facts are as follows : — 

The defendant issued a notice of eject¬ 
ment in 1912 to the plaintiff. The plaintiff 
brought a suit in the Revenue Court to 
contest the notice rof ejectment but was 
defeated. Thereupon proceedings in execu¬ 
tion of the notice took place; but the pro¬ 
ceedings were purely formal, and in fact 
the plaintiff retained physical possession of 
the land in suit. In other words, so far 
as the plaintiff was concerned the eject¬ 
ment proceedings of 1912 in no way affect¬ 
ed his possession and, as his physical pos¬ 
session was not affected, he was entitled 
to ignore those proceedings. Now, that a 
further notice of ejectment lias been issued 
against him, that conslilutes a fresh inva¬ 
sion of his title, and he is consequently 
within his right in basing his present suit 
upon that fresh notice. We, therefore, hold 
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that liis suit was within time, and as the 
facts of the case are perfectly clear, namely, 
that the plaintiff is the owner of the land 
and the defendant is a mere takarrariclar 
with no right in the land except that of 
securing a share of the produce, we accept 
the appeal and restore the decree of the 
District Judge with costs in the High 
Court. 

z. k. Appeal accepted. 


RANGOON HIGH COURT. 

Civil Revision Nos. 131 and 177 of 1921. 

December 8, 1924. 

Present : —Mr. Justice Godfrey. 

N. K. R. R. M. CHETTY Firm- 

Petitioners 

x' e y*s us 

M. SUBRAYA MUDALIAR— 

Res pon DEMr. 

Civil Procedure Code (Act V of 1008), ss. 4 • , 115, 
0. XXI, rr. 8-1, SO, 00, 91, 02 — Execution of decree — 
Sale, application to postpone, refusal of Sale carried 
out — Appeal—Revision -Application to set aside sale, 
absence of—Confirmation of sale—Duty of Court. 

Where no application is made under rr. 89. 90 or 91 
of the C. P. C. to sot aside an auction-sale, the Court 
has no alternative but to confirm the sale. Where a 
judgment-debtor's application to postpone an auction- 
sale is rejected under O. XXI, r. 83 of the C. P. C., and 
the. sale is subsequently held, the remedy of the 
judgment-debtor is to make an application to set aside 
the sale under r 89 or r. 90 of O. XXI, or to apply in 
revision to the High Court under s. 115 of the Code to 
have the proceedings of the Execution Court set aside 
upon the ground that the postponement of the sale had 
been improperly and illegally refused and not in pro¬ 
per exercise of the judicial discretion vested in the 
Court. The sale having once been lie-id it is not open to 
the judgment-debtor to appeal against the order refus¬ 
ing to postpone the sale. I p. 302, col. 1] 

Civil revision against the decrees of the 
District Court, Insein, in Civil Miscellane¬ 
ous Appeals Nos. 23 and 50 of 1921. 

Mr. P. B. Sen , for the Petitioners. 

Mr. Hay , for the Respondent. 

JUDGMENT. —These are applications 
in revision against two orders passed by the 
District Court, Insein, the one of the 5th 
May, 1924 postponing the confirmation of 
the sale of certain property sold in execu¬ 
tion of a decree at the instance of the 
present applicants, and the other of 14th 
June 1924 dismissing the applicants’appeal 
against the order of the Sub-Divisional Court 
declining to confirm this sale in conformity 
with the District Court’s order before re¬ 


ferred to, upon an application previously 
filed by the applicants in that behalf. They 
arise out of the same execution proceedings 
and are accordingly disposed of together. 

It appears that on the 7th September 
1922, the applicants obtaind a money 
decree against the respondent for some 
Rs. 3,000 odd and in execution attached on the 
20th January 1923 certain immoveable pro¬ 
perty belonging to the respondent, which 
was already mortgaged to the applicants, 
For a variety of reasons, and several times 
upon grounds put forward by the respon¬ 
dent which have been characterised by the 
District Court as obstructive, the sale of 
the properly was delayed until January 
1924, when on the 8th of that month a final 
sale proclamation was issued by the Sub- 
Divisional Court for the holding 
of the sale subject to the mortgage 
on the lGth February. Before that date, 
however, the respondent filed applications 
representing that the land had been acquir¬ 
ed by Government. This was not quite 
accurate as it seems that, though land ac¬ 
quisition proceedings were pending, they 
were not, and have not even yet terminat¬ 
ed. The Sub-Divisional Court, however, 
took notice of the fact and directed that 
the information should also be published 
in the sale proclamation for the benefit of 
intending bidders. The respondent then 
applied on the 15th February 1924 suggest¬ 
ing that the sale should be slayed, but if it 
was to take place, asking that it might be 
advertised in the Rangoon Gazette. Upon 
this the Sub-Divisional Court passed an 
order to the effect that there was no ground 
for further staying the sale, but it directed 
that the proclamation should be advertised 
as desired. The sale had in consequence 
to be postponed until tlie 15th March, 1924. 

On the 14th March 1924 the respondent 
filed a further application definitely asking 
that the sale be postponed until he had re¬ 
ceived compensation from the Collector in 
the land acquisition proceedings. This 
application was rejected and the sale took 
place as advertised and the land was bought 
by the attaching creditors—the applicants 
—who had obtained leave to bid. The 
Court then fixed the 1st May 1924 for the 
confirmation of the sale. 

On the 2fith March, however, the respond¬ 
ent filed an appeal to the District Court, 
attaching the diary of the whole proceedings 
of the Sub-Divisional Court terminating m 
the last order fixing a date for the con- 
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iirmation of the sale, and it is against the 
order then passed by the District Court 
that the first of the present application is 
made. The other application is subsidiary, 
and if this one is allowed, it follows that 
that should be too. 

It is obvious that the sale having already 
taken place when that appeal was filed, 
no question of stay could possibly arise, 
and question as to whether an appeal did 
or did not lie against an order refusing 
to stay the sale are entirely beside the 
point. There can be no doubt that the 
proceedings of the Sub-Divisional Court 
above detailed have been perfectly regular, 
and it is difficult to see how there was, iii 
fact, any real ground in the circumstances 
for directing a stay of the sale. The land 
acquisition proceedings are still pending 
and it is not yet known whether the land 
will be acquired or not. A great deal has 
been made of the hardship likely to ensue 
upon the judgment-debtor (respondent), if 
the price awarded by the Collector is a 
large one, as he will not get the benefit. 
But this argument proceeds upon the 
assumption that the property is worth a 
very large sum of money, and has been 
sold for a song, and also ignores the 
fact that the inclusion of the information 
regarding the pending acquisition pro¬ 
ceedings in the proclamation of sale 
can hardly have lessened the attractive¬ 
ness of the purchase, and of this the judg¬ 
ment-debtor get does the benefit. Though 
it is stated by the judgment-debtor (respon¬ 
dent) that the property is worth something 
like Rs. 60,000, there is no proof of this, and 
the judgment-creditor in his application 
for execution only places its value at 
Rs. 2o,000. The complaint that it was sold 
for Rs. 3,200 entirely ignores the fact that 
it was sold in execution of a decree for over 
that amount and also subject to a mort¬ 
gage for Rs. 12,000 with accumulating 
interest. If the property had indeed been 
so very much more valuable, it is incon- 
ceiveable that the judgment-debtor would 
not have applied earlier for stay of execu¬ 
tion and of the sale upon proper grounds 
and have raised the money to pay oft' his 
pressing creditor. What he did do was to 
wait until the very last moment—the day 
before the sale—and it was then only that 
he definitely applied on this ground for 
the postponement of the sale. For two 
or three months he had known of the land 

acquisition proceedings; but did not ap¬ 
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ply. And it would seem that there were some 
grounds for the Sub-Divisional Court’s 
thinking that his action was really dictat¬ 
ed by the same obstruction, which had 
characterised his attitude throughout. 

However, apart from the merits, the ques¬ 
tion now involved is whether the present 
order of the District Court postponing the 
confirmation of the sale indefinitely can be 
sustained, or whether it is in fact illegal 
and made without jurisdiction, as it is con¬ 
tended. It has been contended that the 
present matter should come, before this 
Court by way of second appeal ; but it 
would seem clear that it has been rightly 
classed as a revision application— cf. Asim- 
uddi Sheikh v. Sundayi Bibee•. (1). 

The order of the Sub-Divisional Court re¬ 
fusing to postpone the sale was passed 
under O. XXI, r. 83, C. P. C., and was a 
matter resting in the discretion of the 
Court to be exercised in conformity with 
the provisions of sub-r. (1), which provides 
that “ if the judgment-debtor can satisfy 
the Court that there is reason to believe 
that the amount of the decree may be 
raised by the mortgage or lease or private 

sale of such property. 

the Court may, on his application, post¬ 
pone the sale.” The judgment- 

debtor did not apply until the very last day. 
His previous application had not indicated 
any very serious objection to the sale being 
held, but had asked that it should be ad¬ 
vertised in the Rangoon Gazette , which was 
duly done. Having delayed his application 
until the very last day, and that application 
having been refused, he allowed himself no 
time to move the lower Appellate Court in 
appeal against the order refusing postpone¬ 
ment. And the sale having taken place, 
his only remedy then, it is clear, was to 
apply to have that sale set aside. Provision 
is made for such application in O. XXJ, it. 
89, 90 and 91, C. P. C. No such application 
was, however, made by him to the Sub- 
Divisional Court ; but instead he appealed 
to the District Court to set aside the sale. 
The District Court postponed the confirma¬ 
tion of it. 

It is difficult to understand how the 
District Court in its appellate jurisdiction 
could have entertained by way of appeal 
an application, which should have been 
made to the Original Court, which is prac¬ 
tically what it did. It being no longer 

(P 10 Ind. Cas. 315; 38 C. 339; 15 O. \V. N. 844; 14 
C. L. J. 224. 
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possible to effectively appeal against the 
order refusing to stay the sale, the sale 
having already taken place, and the respon¬ 
dent presumably not wishing to apply to the 
Original Court to set aside the sale under 
the provisions above teferred to, which 
would probably have been ineffectual, his 
only possible complaint being on the 
ground that his application to stay the sale 
had been refused, it would seem that his 
proper remedy in the circumstances would 
have been to apply in revision to the High 
Court under s. 1J5, C. P C., to have the 
proceedings of the Sub-Divisional Court in¬ 
cluding the sale, set aside upon the ground 
that the postponement of the sale had been 
improperly and illegally refused and not 
in proper exercise of the judicial discretion 
vested in that Court. The District Court 
has no such revisional powers, though it 
has in effect exercised them. But it seems 
to me that for still another reason the order 
of the District Court cannot be sustained. 
The order passed is an order contingent 
upon two events, neither of which has yet 
taken place, and is in the form of a sort 
of compromise. It postpones the confirma¬ 
tion of the sale, which in itself is a bad 
order in law, and provides that, if Govern¬ 
ment withdraws from the acquisition, the 
sale shall be continued, but if Government 
proceeds with the acquisition and an award 
is made, confirmation of the sale shall be 
refused. 

Having treated the appeal as one arising 
on a question to be determined within s. 
47 of the C. P. C., it is obvious that the order 
passed should have been one, which con¬ 
clusively and finally determined (so far as 
that Court was concerned) the rights of the 
parties with regard to the matters in con¬ 
troversy. This it did not, but as previous¬ 
ly stated a sort of compromise dependent 
upon certain contingencies. In my opinion 
the order cannot be sustained. 

The other application before this Court 
is against the District Court's older con¬ 
firming the order of the Sub-Divisional Court 
refusing to confirm the sale. Under 
O. XXI, r. 92 (1), C. P. C., where no applica¬ 
tion lias been made under rr. 89, 90 and 91, 
the Court has no alternative but to con¬ 
firm the sale and theapplicants were entitled 
to the order they asked for. Umesh Chandra 
Dass v. Shib Sarain Mandal (2). 

Both these applications must, therefore, 

(2) 31 O. 1011 at p. 1013; 9 C. W. N. 193. 


complained of set aside and the proceedings 
returned to the Sub Divisional Court for the 
order of confirmation to be passed accord¬ 
ing to law. The respondent will pay the 
applicants’ costs—live gold m^hurs. 
z - K - Applications allowed. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 136 of 1924. 

February 6, 1925. 

Present: —Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice LeRossignol. 

JAI SIaGHand others —Defendants— 

Appellants 

versus 

DARBARA SINGH and another — 

I J LA INTI FFS — R ESPON D U NTS. 

Custom—Alienation by male proprietor, suit to 
challenge—Sale of mortgaged property to provide 
capital for migration to anolh.tr country, whether 
justified—Delay, effect of. 

\\ here a suit is brought to challenge an alienation 
nearly twelve years after the date of lhe alienation, 
the case should not he decided on the narrow lines of 
an arithmetical enquiry, [p. 303, col. 1.] 

W here a person against whose character nothing is 
suggested and who lias long been out of possession of 
his estate, which for years past has been in the posses¬ 
sion of mortgagees for a very large sum, ipakes up his 
mind to raise, by selling all that remains of his rights, 
a sum of money which would provide him with a small 
capital to enable him to migrate to another country, he 
is perfectly entitled to do so, and his act is an act of 
prudence and good management. He is not obliged to 
nurse his estate for the advantage of his reversioners. 

Letters Patent Appeal from the judgment 
of Mr. Justice Campbell, dated the 28th 
April 1924. 

The Hon’ble Pandit Sheo N a rain, R. B., 
and Mr. B. A. Cooper, for the Appellants. 

Bakhshi Tek Chand, for the Respondents. 

JUDGMENT. —Jai Singh sold the 
ancestral property in suit for Rs. 4,006 
on the 3rd of March 1910, and the present 
appeal arises out of a suit brought in 
January 1921. by a brother and nephew of 
Jai Singh for a declaration that the sale 
should not affect their reversionary rights. 

The first two Courts dismissed the suit, 
holding that Rs. 3,(00 out of the Rs. 4,l00 
were absolutely proved to be necessary. 
With regard to the remaining sum of 
Rs. 1,0(J0 which was paid in cash before 
the Sub-Registrar by the vendee to the 
vendor, the First Court held that after the 


-TAI SINGH V. DARBARA SINGH. 


i_oy 1. C. 1925J 


be allowed, the orders of the District Court 
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lapse of such a long period the vendee 
could not be expected to give strict proof 
of necessity. It noted that an attempt 
had been made to prove that the vendor 
required money for the karewa of his son 
and for his journey to China, for it is an 
undisputed fact that the vendor and his 
family have left India 

.The First Court of Appeal took the same 
view. Although it held that the expendi¬ 
ture on emigration to China was not a 
necessity, it seems to have accepted the 
suggestion that Rs. GOO were spent on the 
vendor’s son's marriage and Rs. 400 in 
travelling expenses. 

On second appeal the learned Judge in 
Chambers has held that necessity for only 
Rs. 3,000 out of the sale price has been 
established and has converted the sale into 
a charge which plaintiffs will have to pay 
before taking possession of the land when 
succession opens out to them. The learned 
Judge considered that there was no proof 
that the vendor’s son had ever been married 
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is still a young man and may have sons. 
If then the finding had been that (he 
whole of this Us. 1 000 had been raised l»y 
the vendor in order to provide him w ith a 
small capital in his new career and in 
order to defray the costs of the migration 
of himself and his family to China, we 
should have held the transaction to be 
one of prudence, good management, and 
necessity, but accepting the finding of fact 
that one-fourth of the sale price of 
Rs. 4,000 has not been proved to have 
been taken for necessity, we still think 
that the peculiar circumstances of the 
case .Justify the maintenance of the sale. 

e accept the appeal and dismiss the 
suit with costs throughout. 

Appeal accepted. 


or that Rs. 1,000 had been advanced by 
the vendee on the representation that 
money ^ was required by the vendor for 
his son’s marriage. 

From his judgment this Letters Patent 
Appeal has been preferred and we think 
it should succeed. Cases such as these 
should not, in our opinion, be decided on 
the narrow lines of an arithmetical enquiry 
when the plaintiff comes into Court at 
such a late hour. It must be very difficult 
for a vendee to remember after so many 
years what precisely were the representa¬ 
tions made to him by the vendor to 
induce him to accept the sale. The facts 
are clear. The vendor had long been out 
of possession of his estate which for years 
past had been in the possession of mort¬ 
gagees for a very large sum. Nothing is 
suggested against his character, and if he 
made up his mind to raise, by selling 
what remained of his rights, some sum 
which would provide him with a small 
capital to enable him to migrate to another 
country, we hold that he was perfectly 
entitled to do su, that his act was an act 
of prudence and good management, and 
that he was not obliged to nurse his 
estate for the advantage of his reversioners. 

On the merits, there is little to be said 
for the plaintiffs; they remained silent 
for nearly 12 years and their suit is a 
speculative one, for between them and the 
succession there is the vendor’s son who 


RANGOON HIGH COURT. 

Special Second Civil Appeal No. 184 

of 1924. 

January 19, 1925. 

Present:— Mr. Juslice Piatt. 

MAUNG IvYAUK PU —Plaintiff 

—A I P!' LLANT 

versus 

M A U X G PU —Defen dant— R kspondent. 

L pper Burma Land Revenue. Regulation (111 of 
1S<H0) t ss. 3 2.1, 214, 25—Village land, whether State 
land— Bobabaing land, whether can be owned in 
village-Collector, jurisdiction of, to decide dispute 
between rival claimants to State land—Ejectment order 
—Possession, suit for, maintainability of 

riiere is no authority for the proposition that all 
village land is State land, [p 301, col. ].] 

There is no reason why persons should not own 
bobabaing land in a village; and it is conceivable 
that bobabaing laud might often exist in an area 
which was not originally appropriated to dwelling 
places but was subsequently so appropriated, [ibid f 

The Upper Burma Land Revenue Regulation does 
not authorize a I.evenue Oilicer to decide a dispute 
between rival claimants to State land except within 
one year of a declaration that a land is State lard 
In the absence of j roof that a land is Slate land a 
Collector's order deciding a dispute between rival 
claimants to it and ordering the ejectment of one of 
the parties fr< m the land is ultra vires and the person 
ejected or his legal representative is entitled to 
maintain a suit to recover possession of the land on 
tTe basis^of a title derived from long occupation, [p. 

Mr. Mitter, for the Appellant. 

Mr. Sanyal , for the Respondent. 
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J UDGMENT.—Plaintiff sued to recover 
possession of a house site, which he alleged 
to he the bobabaing property of his father- 
in-law, Mating Ne Dun. 

The Trial Court found that the land was 
the property of plaintiff's fallier-in-law and 
granted a decree as prayed. 

On appeal, the District Court pointed out 
that defendant was in possession with the 
permission of the Collector, and, assuming 
that the land was State land, his title as 
derived from the Collector must be deemed 
to be superior to that of plaintiff. 

The learned District Judge based his 
finding that the land was State, on the fact 
that plaintiff by applying to the Collector 
for ilie land as village land had admitted 
that it was State. 

Plaintiff’s application to the Collector for 
the land cannot be construed as an admis¬ 
sion that the land is State, and the Judge 
himself had pointed out earlier in his 
judgment that the Collector had given no 
authority for the proposition that all village 
land is State land.l know of no authority for 
such a sweeping proposition. 

State land is defined in s. 23 of the Upper 
Burma Land Revenue Regulation and village 
land is not referred to in the section. 
Village is defined in s. 3 as an area ap¬ 
propriated to dwelling places not included 
in a town. 

There seems to be no reason why persons 
should not own bobabaing land in a village; 
and it is conceivable that bobabaing land 
might often exist in an area which was not 
originally appropriated to dwelling places, 
but was subsequently so appropriated. 

It is not suggested that there has ever 
been any formal declaration that the land is 
State under s. 21. 

Maung Ne Dun was ejected from the plot 
of land by the Deputy Commissioner in a 
village proceeding. He appealed to the 
Collector against his order on the general 
side, and the Collector sitting on the Re¬ 
venue Side confirmed his own order, holding 
that the land was State. 

The Collector has assumed that the land 
was State land on quite inadequate grounds 
and has evicted Maung Ne Dun purporting 
to act, it may be presumed, under s. 23 (d) 
of the Regulation. He has in effect decided 
a dispute between rival claimants to State 
land, which, it was definitely laid down by 
the Judicial Commissioner in similar cir¬ 
cumstances in Sonilal Sheoshankar v. Dela - 


tear (1), the Revenue Regulation does not 
authorize Revenue Officers to do, except 
within one year of a declaration that a land 
is State. Even, therefore, if the land was 
State, on this ruling the Collector had no 
power to decide between rival claimants and 
eject one of them. 

It appears from the terms of the Collector’s 
order that Maung Ne Dun claimed that the 
land had been in possession of himself and 
his forefathers for a long period. This ob¬ 
viously amounted to a denial that the land 
was State, and there was no justification for 
the Collector’s assumption that the land was 
State. 

As a matter of fact the Collector did not 
decide that Maung Pu (the defendant) had a 
better title to the land than Maung Ne 
Dun, but gave it to him because he was more 
in need of it. 

In the absence of proof that the land was 
State, I am of opinion that the Collector’s 
order was ultra vires and that he had no 
right to eject Ne Dun from the land. 

This is not, however, an appeal against 
the Collector’s order and no appeal lies to 
the. Civil Court. We are concerned merely 
with the merits of the rival claims between 
plaintiff and defendant. Plaintiff based his 
title on Maung Ne Dun’s long possession and 
that of his forefathers. 

As against plaintiff, defendant had no 
claim except that derived from the Collec¬ 
tor’s order, which, I have held, was under 
the circumstances ultra vires. His need of 
a house site gives him no right as against a 
title derived from long occupation. 

I consider the District Court was wrong in 
reversing the order of the Trial Court on the 
merits. 

1 set aside the finding and decree of the 
District Court, and restore the decree of the 
Township Court with all costs. 

z. k. Decree set aside. 

(1) 39 hid. Cas. 367; 2 U. 13. R. (1916) 151; 11 Bur. L. 
T. 12. 
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RANGOON HIGH COURT. 

Criminal Revision Nos. 918 B and9;)3-B 

of 1924. 

December 2, 1924. 

Present: — Sir Sydney Robinson, Kt., 
Chief Jus'ice, and Mr. Justice Go Urey. 

V. M. ABDUL RAHMAN and another— 

Accused—Peti i ioners 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V' of ISOS), ss. 105 
(/) (c), lOii-A, 170—Penal Code (Act XLV of 1S60), ss. 
100 , 120-B, 46‘J —Conspiracy to do legal act by illegal 
means - Forgery, abetment of—1 nsoluency—A ppl icatiun 
for adjudication—Order directing prosecution — Com¬ 
plaint—Cognizance of case by Magistrate—Complaint 
or consent of Local Government, absence of, effect of — 

Jurisdiction, want of — Charges , alternative , framing 
of — Procedure. 

Section 196-A of the Cr. P. C. applies only to a 
prosecution for conspiracy punishable under s. 120-H 
of the Penal Code and not for abetment of conspiracy 
punishable under s. 109 of the latter Code. [p. 3US, 
col. 2.J 

A aud M entered into a conspiracy to injure a rival 
in business by getting him adjudicated insolvent. In 
pursuance of this conspiracy A and M procured the 
forgery of certain, warrants for the attachment of 
immoveable property belonging to the rival. M there¬ 
after tiled an application against the rival to get him 
adjudicated an insolvent. After an enquiry by the 
Insolvency Court the application to adjudicate was 
dismissed and the Insolvency Court made a complaint 
against -4 and M charging them with an offence 
punishable under s. 120-B read with ss. 4G6 and 109 of 
the Penal Code. On this complaint the Magistrate, to 
whom the case was made over for disposal, framed 
charges against A and M under s. 120-B of the Penal 
Code. On appeal the High Court set aside the com¬ 
plaint so far as it related to A on the ground that 
the Insolvenc y Judge had no jurisdiction to lay a 
complaint against A who was no party to the in¬ 
solvency proceedings before him. The Counsel for the 
complainant thereupon drafted and presented a com¬ 
plaint against A in the same terms as the one which 
had been laid by the Insolvency Judge. On this com¬ 
plaint the Magistrate took proceedings against A 
and a joint trial of both A and M proceeded. During 
the course of the trial objection was taken to the 
jurisdiction of the Magistrate to proceed against A 
in the absence of any complaint or consent such as 
was required by s. 196-A of the Or. P. C. The Magis¬ 
trate thereupon framed alternative charges under 
ss. 46G and 109 of the Penal Code against both 
accused: 

Held, (1) that A not having been a party to the 
proceedings before the Insolvency Judge he was not 
a person who came within the purview of s. 195 (1) 
(c)of the Or. P. C., and that, therefore, as regards him 
the proviso to sub-s. (2) of s. 196-A. of the Code did 
not do away with the necessity for the sanction of 
the Local Government to the initiation of pioceedings 
against him; |p. .107, col. 2.J 

(2) that as regards A, therefore, the Magistrate had 
acted entirely without jurisdiction and the whole of 
the proceedings against him were void and illegal; 
Lp. 308, col. l.| 

(3j that the Magistrate having acted without juris¬ 
diction against A the defect in the proceedings could 
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not be cured by framing an alternative charge which 
required no complaint or consent; [ibid.] 

(4) that the charge originally framed by the Magis¬ 
trate against M was a charge which was not set out 
in ths comph i made by the Insolvency Judge and 
that it was a c large which fell under sub s. (1) of 
s. 196-A of the Cr I*. C. of which the Magistrate 
could not take cognizance without a complaint by 
the Oovernor-Gcaeral in Council or by the Local 
Government; [ibid. J 

(5) that, therefore, the proceedings of the Magistrate 
as against M after the framing of the charge, were 
without jurisdiction and the alternative charge 
subsequently framed by the Magistrate could not bo 
allowed to stand, [p. 308, col. 2.] 

Criminal revision from an order of the 
District Magistrate, Insein, in his Criminal 
Trial No. 1 of 1924. 

Messrs. De Glanville Cowasjee and Dass , 
for the Petitioners. 

Mr. Gaunt, Assistant Goverment Advocate, 
for the Crown. 

JUDGMENT. 


Robinson, C. J.— This is an appli¬ 
cation for revision of an order passed by 
the District Magistrate, Jnsein, and also 
raising the question of the legality of the 
whole proceedings in the trial which has 
now been lasting for several months. 

The immediate question raised did not 
strike any of the numerous Counsel engag¬ 
ed in the case, so that the attack on the 
jurisdiction of the Magistrate is very be¬ 
lated. 

After, however, hearing Counsel for the 
Crown, we decided that we would hear 
this application although the trial was not 
concluded, as, owing to the facts and cir¬ 
cumstances on which the pleas are based, 
the objections go to the very root of the 
legality of the trial. 

It is necessary for a complete understand¬ 
ing of the points, with which we have to 
deal, that the facts should be set out though 
as brieily as possible. 

It is said that one Abdul Rahman was 
a rival in business of a firm carrying on 
business under the style of “D. K. Cassim 
A Sons.” Owing to this, rivalry and to 
some ill-feeling, it is said that Abdul 
Rahman entered into a conspiracy with one 
S. P. S. Mani Iyer to injure his rival in 
business by getting him adjudicated in¬ 
solvent. 

D. K. Cassim A Sons’ immoveable pro¬ 
perties were under attachment by the Court 
of Insein. Mani Iyer filed an application 
to adjudicate, setting out as the act of in¬ 
solvency that their properties had been 
under attachment for thiee weeks and over. 

The application was strenuously opposed 
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respondents alleging that their financial 
position was very good, and denying that 
i heir properties had been under attachment 

l \ I r » » • _ 
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A: 


■r three weeks. They alleged that the 
warrants of attachment had been forged by 
aliering the date from the 27th of November 
' • • i be 20t h and 21st of November. 

Aitei- a full enquiry by the Judge sitting 
in insolvency, the application to adjudicate 
was dismissed. I he matter, however, did 
not end there, lie was of opinion that, 
m the interests of justice, steps should 
be taken to prosecute Abdul Rahman, 
Muni Iyer and one Guruswamy. This 
l itter has since been discharged * and I 
nee I not mention him any further. 

After issuing notice, the learned Judge 
bud a formal complaint under s. d7C», (Jr. 

A C., and it is important to note the exact 
t rins of that complaint. IJe said.—“In 
the opinion of the Court it is expedient 
hi the interests of justice that an enquiry 
should be made into the said offence which 
is punishable under s. 120 B, read with 
ss. -iGG and 109, Indian Penal Code, with 
rigorous imprisonment which may extend to 
seven years.” 

The conspiracy that is alleged, I under¬ 
land, is a conspiracy to get L>. K. Cassim 
°ns adjudicated, and that conspiracj T 
included a conspiracy to effect the neces¬ 
sary preliminary step of getting the attach¬ 
ment warrants forged. 

The complaint was sent to the District 

magistrate, Insein, who took action upon 
it, and framed charges against both Mani, 

I or and Abdul Rahman, which are as 
follows. The charges against both are in 
similar terms:—“That you on or about the 
Ah day of December 1923, at Insein 
agreed with S. P. S. Mani Iver to do an 
act, to wit, sought to have D. K. Mohamed 
hbiahim and two other persons carry in g 
( >n business under the name of D.' K. 
Cassim & Sons adjudicated insolvent, which 
is not an illegal act, by illegal means, to 
" it tlie forging of a document purporting 
to be made by a public servant, and, in 
puisuance of that agreement, you did some 
acts, to wit, cause some person or persons 
unknown to so alter the dates of the exe¬ 
cution of the warrants of attachment to 
t he property in Civil Execution Cases Nos 
9b and 99 of 1923 of the Court of the Sub- 
Divisional Judge, Insein, Exs 16 and 17, 
as to make it appear that the said warrants 
bad been executed on the 20th and 21st 
November 1923, respectively, instead of on 


or about the 27th of November 1923, that 
is, to commit the offence of forgery as 
described in s. 4G3, Indian Penal Code, 
and thereby committed an offence punish¬ 
able under s. 120-B, Indian Penal Code, and 
within my cognizance.” 

An appeal was tiled in this Court against 
the order formulating acomplaint under 
s. -J7G, ( r. P. C. The result of that appeal 
was that we setaside the complaint so far 
as it related to Abdul Rahman, on the 
ground that the learned Judge sitting in 
insolvency had only jurisdiction to lay a 
complaint, in respect of parties to the 
proceedings before him, out of which the 
necessity for laying a complaint arose. 
Abdul Rahman had not been a party to 
those proceedings. That, 1 mav mention, 
was the view that was taken hv the Calcutta 
High Court in the case of Gii'dliaree Lai v. 
Emperor (1). 

In the course of my judgment in the ap¬ 
peal I said—-“It will, of course, be open to 
the Court, if it sees good grounds for so 
doing, to take action against them (Abdul 
Rahman and Guruswamy; also or it will 
he open to the respondent to lay a com¬ 
plaint before the Magistrate in respect to 
them.” 

Ibis sentence has been completely mis¬ 
understood by Counsel for the complain- 
aut, by Counsel for the Crown, and by 
the learned District Magistrate himself. 

It has been assumed that I expressed 
the opinion that, having taken cogniz¬ 
ance properly of the case against Mani 
Iyer on the complaint under s. 470, it was 
open to the Court, when acting either 
ot its own motion or on a complaint by 
the complainant, to entirely disregard 
the express provisions of the Code in 
respect of certain offences. That, of course, 
was not my meaning, and to frame on 
the authority of this sentence, in my 
judgment, a charge under s. 120-B, 
Indian. Penal Code, without any complaint 
or consent such as is required by s. 196-A, 

Cr. P. C., was entirely wrong. The offence, 
that was obviously as I lhought in my mind, 
was the offence of abetment of forgery 
under :ss. IGG and 109, Indian Penal Code, 
for which no complaint or sanction was 
required by any provision of the Code. 

The learned Counsel for the complainant, 
however, drafted and presented a complaint, 
which follows almost verbatim the com- 

18 Cr. L. J. 


(1) 12 Inti. Cns. 133; 21 C. W. N. 950: 
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plaint., laid by the learned Judge sitting 
in insolvency. On that complaint the 
District Magistrate took proceedings against 
Abdul Rahman, and those proceedings 
went on unchallenged for several months, 
and no objection was raised to the joint 
trial of Abdul Rahman and Maui Iyer. 

When Mr. deGlanville was retained for 
Abdul Rahman, and the possibility of 
objection was apparent, Counsel for the 
Crown asked for additional charges to be 
framed—charges of abetment of forgery. 
This request was apparently at first, refused, 
but when shortly after Mr. deGlanville 
raised his objection to the jurisdiction of 
the Court, Counsel for the Crown, in reply 
to the objection, re-iterated his request 
for additional charges. After hearing 
Counsel on both matters, the learned District 
Magistrate passed the order, against which 
the present application for revision is made, 
lie framed alternative charges under ss. 4G6 
and 109 of the Indian Penal Code against 
both accused. 

It is, I think, perfectly clear that what 
the prosecution alleges in this case is that 
Abdul Rahman and Mani Iyer entered into 
a conspiracy to injure the former’s trade- 
rival by getting him adjudicated insolvent; 
that in order to do that, they found it neces¬ 
sary to instigate persons to forge certain 
warrants of attachment ; that, in pursuance 
of this conspiracy, they procured the forgery 
of those warrants ; and that, having effected 
this necessary preliminary step, Mani Iyer, 
in furtherance of the conspiracy, filed his 
application to adjudicate. If that be the 
case, I am not prepared to hold, nor is it 
necessary that I should hold or not hold or 
come, indeed, to any decision as to whether 
Abdul Rahman and Mani Iyer could be 
tried jointly in one trial. 

Jt is said that there were two conspira¬ 
cies—one to cause the forgeries, and the 
other to procure the adjudication ; and 
whether that is so or not is for the Magis¬ 
trate to decide if and when the matter is 
raised before him. I mention it because it 
was openly stated to us that Abdul Rahman 
did not desire to be tried jointly with Mani 
Iyer ; but it is not necessary for the purposes 
of the present decision to go any further 
into that matter. 

I have set out the charges originally 
framed by the Magistrate against both 
petitioners ; and I have set out the terms of 
the complaint laid by the learned Judge 
sitting in insolvency. That complaint is 


one of criminal conspiracy under s. 120-B, 
read with ss. 466 and 109, Indian Penal 
Code. 

As to s. 120 B, Indian Penal Code, the 
Cr. P. C. in s 19(5-A lays down that, where 
the object of the conspiracy is to commit 
an illegal act, other than an offence, or a 
legal act by illegal means, no Court shall 
take cognizance of the offence unless upon 
complaint made by order, or under authori¬ 
ty from the Governor-General in Council, 
the Local Government or some officer emp¬ 
owered by the Governor-General in Council 
in this behalf. 

The charge, as framed by the Magistrate, 
is a charge of doing a legal act by illegal 
means, and the provisions of sub-s. (1) of 
s. 190, therefore, apply to it. 

It is to be noted that the complaint laid 
was not a complaint of a criminal conspi¬ 
racy. the object of which was to commit a 
legal act by illegal means. Moreover, the 
punishment for the offence, which is charged 
in the orginal charges, is imprisonment for 
a term of six months, whereas in the com¬ 
plaint it is expressly stated that the offence 
complained of is punishable with rigorous 
imprisonment which may extend to seven 
years. This is an offence to which neither 
the provisions of sub-s. (1) or sub-s. (2) of 
s. 196-A apply, because of the proviso at¬ 
tached to sub-s. (2) of the section, which 
renders no consent by the Local Govern¬ 
ment or any other authority necessary in 
the cases to which the provisions of sub-s. 
(4) of s. 195 of the Cr. P. C. apply. This 
sub-s. (4) relates back to offences specified 
in s. 195 (1) (c) of the Code, that is, offences 
committed by a party to any proceedings in 
any Court in respect of a document pro¬ 
duced or given in evidence in such pro¬ 
ceedings. 

Abdul Rahman was not a party to the 
proceedings before the Judge sitting in 
insolvency ; he was not a person who came 
within the purview of s. 195 (1) (c) of the 
Code; and, therefore, as regards him, the 
proviso to sub-s. (2) of the s. 196-A does 
not do away with the necessity for the 
sanction of the Local Government to the 
initiation of proceedings against him. This 
being so, the Magistrate took cognizance 
of the case against him on a complaint by 
the complainant alone, or he took cogni¬ 
zance of his own motion from information 
obtained during the course of the proceed¬ 
ings against Mani Iyer. In neither case 
could he take cognizance without the con- 
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sent of the Local Government if the case 
Avas ^ ie llnfJ er the second sub-section of 
?• lwbA ’ respect of the charge that 

lie actually framed, which is a charge fall¬ 
ing' i Lb in the purview of sub-s. (1) of 

19 ( 5 A, J, e would lequiie a complaint by 
110 Governor-Gcneial in Council, or l e 
would require one fiom the Local Govern¬ 
ment to give him jurisdiction. 

For these reasons I am of opinion that 
as regards Abdul Rahman, the learned 
Lust net Magistrate acted entirely without 
jurisdiction and in diiect disobedience of 
the express provisions of the Code. This 
Doing so the whole of his proceedings 
against Abdul Rahman were ab initio with¬ 
out jurisdiction and illegal. 

It has been urged that the alternative 

charge now framed is sufficient to rectify 

any error that there may have been in his 

proceedings. I am quite unable to accept 

that argument. Having acted without 

jurisdiction throughout, the defect cannot 

be cured by now framing a charge which, 

by law, he was entitled to frame, and which 

had he done so originally, would have 

avoided the present objection. It is im- 

possible to hold that lie could disregard the 

express provisions ° f the Code, and render 

Jegal all ins previous trial, which was illegal 

by now framing a charge of abetment of 

foigety, which required no complaint or 
consent. 

We must, therefore, in my opinion, set 

A S .‘n e i a U ‘b® P J oceedings so far held against 
Abdul Rahman, and direct that he be dis- 


chaiged, leaving it open to the Magistrate 
to pioceed against Abdul Rahman il a ecm- 
plaint m laid before lnm of an offence under 

ss. 4bf) and 109 or any other sections which 

do not requiie the complaint of the Governor- 
Geneial in Council, or consent of the Local 
Government, and if after examining the 
complainant, he sees fit to do so, or of an 
offence within the purview of s. 19(i-A with 
the necessary complaint or consent 

Coming now to the case of Mani Iyer 
which is the second application before us’ 
he was a party to the proceedings and the 
Magistrate could and should have acted on 
the complaint laid by the Judge sittir - 
in insolvency. But the chaige that he 
framed was not a chaige set out in that 
complaint ; it was an entirely different 
chaigc; it wasa cl arget h at fe 11 urdc-r tLe first 
sub-sec t icn of s. 19CA, and an offi r.c€ of which 
he ecu Id not lake cognizance without accm- 
jdaint by the Governor-General in Council 
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or of the Local Government. Had he framed 
a charge ol the offence as specified in the 
complaint laid by the Judge sitting in in¬ 
solvency, no o'her complaint and no consent 
by the Local Government would have been 
necessary. Had he taken cognizance of the 
case and framed a chaige as laid out in the 
complaint,noobjeclion could liavebeen taken 
to his pi oceedings, and it would have been 
open to him at any time during the trial to 
have added the charge that he has since 
added, and tried, Mani Jyer on (hat chaige 
as well as on the charge specified in the 
complaint. 

1 may refer to the case of Abdul Salim v. 
hmpeior (2) wher it was held that a charge 
under ss. 120-B and 420, Indian Penal Code, 
of conspiring to cheat between certain dates 
may lie legally joined with individual charges 
of every distinct offence committed in pur¬ 
suance of the conspiracy by different mem¬ 
bers of it on diffeient inteimediate dates. 
It was further held that the legality of the 
joint trial depends on the accusation, and 
not on the result of the trial, and that the 
discretion of the Court to try accused per¬ 
sons separately is not improperly exercised 
by holding a joint trial in conspiracy cases. 
Ar.d it is further an authority for the pro¬ 
position thats. 196-A, Cr. P. C., applies only 
to a prosecution for conspiracy punishable 
under s. I20-B of the Penal Code, and not 
for abetment by conspiracy punishable 
under s. 10J of the latter Code. 

T he District Mogistiate, therefore, had no 
jurisdiction to fiame the charge that he 
did originally frame against Mani Jyer, ar.d 
we must set aside that charge in n y opinion, 
and diiect that he be discharged in lespect 
of it. Put the Magistrate had juiisdicticn 
to frame a charge under s. 120 B read with 
ss. 4136 and 109. 

There remains the question as to the 
alternative chaige now framed. 

bo far the Magistrate’s proceedings appear 
to me to have been, up to the stage when a 
charge was flamed, perfectly legal. Pis 
mistake was in framing a chaige on the 
21st October, which he was not entitled to 
frame by virtue of the complaint that had 
been laid. Freni that time enwards his 
proceedings were without jurisdiction anol 
conseCjuemtly his second charge, which he 
framed, must also be set aside. 

For these reasons I would remit the pro- 

(2) 69 Jnd. Cas 145; 49 C. 573; .’5 C. L. J. 279; T6 
C. W. N. CS0; (1922) A. I. R. C.) 107; 23 Cr. L. J. 

657. 
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ceedings to tlie Magistrate to be continued 
so far as Maui Iyer is concerned as from the 
stage they were in on the 21st October last, 
and to frame a charge in accordance with the 
complaint laid.it being open to the Magistrate 
to frame an additional charge under ss. 466 
and 109 if he sees fit. 

Godfrey, J. — I concur and have noth¬ 
ing to add. 

z. K. Order accordingly. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Application No. 234 

of 1925. 

April 6, 1925. 

Present: —Mr. Kennedy, J. C., and 
Dr. De-Souza, A. J. O. -» 
MOOLYAMAL TOPANDAS— 

Applicants 

versus 

ALI MAHOMED J ADO W— Opponents. 

Criminal Procedure Code (Act V of ISOS), ss. 11,5, 
1,95,1,39—Dispute as to immoveable proper Ip— Proce¬ 
dure — Jurisdiction of Magistrate—Magistrate declining 
to take action — Revision, whether lies. 

A Magistrate is only justified in applying the pro¬ 
visions of s. 145 of the Or. P. C. when he anticipates 
that unless he interferes there will be a breach of the 
peace. He may so anticipate by reason of general in¬ 
formation or by a particular representation from some 
person and if the person who makes that particular 
representation is the person whose possession is likely 
to be forcibly disturbed, then such person is in a posi¬ 
tion similar to a person who makes a complaint. But 
he is not a complainant and his petit ion is not a com¬ 
plaint. [p. 309, col. 2.] 

If in a proceeding under s. 145 of the Cr. P. C. the 
Magistrate after issuing a preliminary order and hold¬ 
ing an enquiry, comes to the conclusion that a declara¬ 
tory order is necessary aiid passes such an order under 
cl. (6; of the section, such order is capable of revi¬ 
sion under s. 435 of the Code. Where, however, he 
comes to the conclusion that there is no possibility of a 
breach of the peace and declines to proceed under 
s. 145 his order is not an order under cl. (G) of the 
section and is not liable to revision, [p. 310, col. l.J 

Application to revise an order of the 
First Class Magistrate, Mirpur Bat hero, 
dated the 2nd December 1924 

Mr T. G. Elphinston , Public Prosecutor, 
for the Crown. 

Mr. Hassomal M. Gurbusani , for the 

Applicants 

Mr. Nadirbeg Mir,:a, for the Opponents. 

JUDGMENT,— Before dealing with 
the facts of this particular application 
we think it advisable to expatiate on the 


that there is much ignorance of the pro¬ 
visions of that section and a general dis¬ 
regard of the rules laid down by the Legis- 
lat ure. 

The procedure is primarily that by which 
a Magistrate enforces public order, and 
it is to enable him to do that lie is given tlie- 
powers conferred byCh. XI1. The Magistrate 
is only justified in applying the section when 
he anticipates that unless he interferes there 
will be a breach of peace, lie may so 
anticipate by reason of general informa¬ 
tion or by a particular representation 
from some person and it' the person who 
gives that particular representation is the 
person whose possession is likely to be 
forcibly disturbed then such person is no 
doubt in a position similar to a person 
who makes a complaint But for all that 
such a person is not a complainant and his 
petition is not a complaint. The Magis¬ 
trate or the Court superior to the Magistrate 
to whom the information is given cannot 
act at all, unless there is a subjective 
feeling in the mind of the Magistrate or 
such superior Court that there is the 
danger of breach of the peace if remedy be 
r.ot applied A person whose security is 
menaced can probably claim the aid of the 
Magistrate e.r debilo justitia?. and presum¬ 
ably if the Magistiate refused to exercise 
his jurisdiction on improper grounds a 
superior Court would compel him to. But 
when all is said and done the issue of an 
order is a matter of discretion. There 
are other ways by which a man whose 
possession if wrongly menaced can secure 
himself. 

As soon as the Magistrate is convinced 
that he ought to act he must write down 
the reason why he thinks he ought to 
act. and serve a copy on the person against 
whom he intends to proceed in ihe samo 
way as a summons is served. 

So far, when the Magistrate acts on 
the representation of a person who 
anticipates that he is to be forcibly ousted 
the procedure is analogous to the proce- 
duie of a Magistrate who has taken cogniz¬ 
ance of a complaint and has issued process 
yet the application is not a complaint. 

Just as in the case of a complaint it is 
often proper for a Magistrate to make 
further enquiries before acting, it may 
well he that as in the case of a com¬ 
plaint a Magistrate after such enquiry 
comes to the conclusion that he should 
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riot issue process, so in case of a repre¬ 
sentation under s. 145 it may be that the 
Magistrate comes to the conclusion that 
there is no danger of a breach of the 
peace and, therefore, refuses to draw up 
a preliminary order. Superior Courts are 
given special power to direct fhe Magis¬ 
trate, to proceed in the case of complaints 

dismissed under s 203 but they are not 
given such special power to compel a 
Magistrate to act under s. 145 and their 
power so to compel him is a special and 
extraordinary power, and is not to be ap¬ 
plied except on very good grounds. 

If the Magistrate alter issuing a prelimi¬ 
nary order and holding an enquiry, comes 
to the decision that a declaratory order is 
necessary, lie passes such an order under 
el. (6) of the section, and that order is now 
capable of revision under s. 435. 

Turning to the present case it appears 
that the original application by the present 
applicant . was vicious, it was an attempt 
to combine a complaint of offences 
punishable under the Penal Code with a 
representation that circumstances existed 
calling for the exercise of powers under 
s. 145, Ci. I . C., by the Magistrate. Such a 
confusion of application is, if not wholly 
irregular, at least most, undesirable. The 
Magistrate held a preliminary enquiry 
and came to the conclusion that the fact's 
stated in the application were not true 
and that, therefore, there was no proba¬ 
bility of a breach of the peace. He, there¬ 
fore, dismissed the complaint of sub¬ 
stantive offences and refused to proceed 
under s. 145. As regards the latter part of 
the order then, the order is not an order 
under s. 145, cl. (6) and is not, therefore, 
an order liable to revision on the merits 

The Magistrate has committed no irre¬ 
gularities. He has not reached the sta^e 
where a regular enquiry was to he held 
and his order is a perfectly legal order. 
If he did not think there was any likeli¬ 
hood of a breach of the peace he was in duty 
bound to refuse to proceed as he has refused 
Moreover, his conclusions seem to be cor¬ 
rect. There seems here to be a clear attempt 
by the applicant to use the machinerv of 
the Criminal Law for the purpose' of 
taking a short cut to a civil relief. We 
see no reason to interfere and dismiss this 
application. 

z * K - Application dismissed. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 82 of 1925. 

June 1, 1925. 

Present :— Mr. Dalai, J. C. 

KALLU BARI—Accused—Applicant 

versus 

EMPEROR —Opposite Party. 

Ci-imuiat Procedure Code (Act V of 189S), ss. 263, 
Summary trial—Appealable case—Charge and 
notes of evidence, whether necessary. 

In a casf tri? cl summarily by a Magistrate in which 
-in jqifoal lies a charge need not lie framed and notes 
or the evidence of the witnesses need not be taken. 

ndci s. -04 of the Cr. P. C. all that is necessary in 
suHi a case is a judgment embodying the substance 
"i lie evidence and containing flic particulars men¬ 
tioned under s. 2G.T 

,. r A “ K ! ,,ln v - Emperor, 82 Ind. Cas. 278; 27 C. 
\\. V .12.1; (1924) A. I. U. (C.) fi.1; 25 Cr. L. J. 1270, 
dissented from. 

C riminal revision against an order of 
Sessions Judge, Rae Bareli, dated the 
1-th May 1925, upholding that of the 
Magistrate, First Class, Partabgarh, dated 

the 25th March 1925. 

Mr. M. If. I). Chandra , for the Applicant. 

ORDER. —There is no force in this ap¬ 
plication for revision. The trial wassummarv. 
Section 264, Cr. P. C., provides for such a 
trial where an appeal lies. That section lays 
down: “In every case tried bummarily by 

a Magistrate or Bench in which an appeal 
lies, such Magistrate or Bench shall, before 
passing sentence, record a judgment em¬ 
bodying the substance of the evidence and 
also the particulars mentioned in s. 263. 
Such judgment shall be the only record in 
cases coming within this section.” 

In face of these direct provisions of the 

law it is difficult to understand the argu¬ 
ment of the learned Counsel that there 
ought to he a charge and also notes of the 
evidence of witnesses. I am the more sur¬ 
prised when the learned Counsel was able 

to produce a judgment of a Bench of the 
Calcutta High Court in support of his con¬ 
tention atabar Khan v Emperor (l)j. What 
I believe is that the learned Judges in that 
case omitted to look at the provisions of 
s. 264, Cr. P. C., and were under the impres¬ 
sion that Ch. XXII of the Cr. P. C. 
provides only for cases where there was no 
appeal and contained no directions as to 
cases in which an appeal lay. The pro¬ 
visions of s. 264 are entirelv ignored in the 
judgment of the Bench. With all respect 
such a defective judgment cannot receive 

<li 82 Ind. Cas. 278; 27 C. W X. 923: il924> A. C R . 

(C.) G3; 25 Cr. L J 1270. 


NAWAB V. EMPEROR. 


[89 I. 0. 1925] 

any consideration. A procedure is defi¬ 
nitely laid down by law and t hat procedure 
was followed by the Trial Court. I dismiss 
this application. If the applicant is on 
bail he shall surrender to undergo the 

balance of his sentence. 

z K> Application dismissed. 
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April 11)24. Sam undar accompanied 
escort her home promising to 


the next day. But though 1 

__ _ i 


It 


LAHORE HIGH COURT. 

Criminal Appeal No. 1067 of 1924. 

March 4, 1925. 

Present .—Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Zafar Ali. 

NAWAB and others -Accused— 

Appellants 

versus 

EMPEROR— Opposite Pariy. 

Criminal trial—Evidence of old criminal produced 

by Police, value of. .... 

No reliance can ordinarily ba placed on the un¬ 
corroborated testimony of a witness who is an old 
criminal, especially when he is produced by the 1 olice 
under whose supervision he is. Such a witness is 
doubly unworthy of credit if the story that he tells is 

on the face of it improbable. Ip. col. 1.J 

No criminal can be expected to reveal Ins participa¬ 
tion in a heinous offeree merely fir the asking, {ibid. | 

Appeal from an order of the Sessions 
Judge, Jheluin, dated the 3rd Novembei 

1924. „ * 

Dr. JSIand LaU for the Appellants 

Mr. Des Raj Sau'hney , for the Opposite 

Pjj J* t,\ r 

JUDGMENT. -The four appellants, 
whose names, etc., are 1. Nawab Awan, 
of Rawal Zer, aged 50 years. 2. Nek 
Muhammad, Malyar of Rawel Zer, aged 
25. 3. Muhammad. Kashmiri, of Rawal 

Zer, aged 25. 4. Muhammad, Malyar of 

Ghugh, aged 60 have been convicted by 
the Sessions Judge, Jhelum, of the muider 
of one Samundar Awan, of the village of 
Rawal Zer, and three of them have been 
sentenced to suffer the penalty of death 
and the fourth Muhammad, Malyar is 

transported for life. * , - 

Samundar, a young man of 30 years or 

age, was married in the village 1 hanil 

Kamal, which is ten miles from his village 

Rawal Zer. His wife was delivered ot a 

child at the village Rawal Zer and his 

mother-in-law, who had come to attend 

on her daughter during her confinement, 

left for her village Thanil Kamal on the 

morning of 10th Ramzan corresponding 


to 15th 
her to 

return — - . 

started back from Thanil Kamal the next 
morning, he did not reach home. His 
father waited for him for three or four 
days and then he and his relatives instilut 
ed a search for him but could find no 
trace of him. On the 24th April his dis¬ 
appearance was reported to the Police and 
a Sub-Inspector then made a search for 
the missing man from the 25th April to 
2nd May, but found no clue. The relatives 
of Samundar, however, kept on searching 
and on the 17th May his brother Karam 
Ilahi found the bones of a human being 
buried some 16 havams from a foot-path. 
The bones were in a shirt but one bone 
was visible. There was another bundle 
containing barries and bread. A stick, a 
pair of shoes and a chad a r were also 
found with the bones. Karam Ilahi lost 
no time in reporting this discovery of the 
remains to the Police and on that report 
a charge under s. 302, Indian Penal Code, 
was registered and a Sub Inspector arrived 
on the spot and despatched the remains 
for post mortem examination. According 
to the testimony of the medical witness 
who made the autopsy, soft parts were 
totally decomposed and only bones were 
available for examination; so it was not 
possible to discover the cause of death, but 
he was of opinion that the bones were of 

a male human being. 

In the report made by Karam I lain on 
the 17th May he charged three men with 
the murder of his brother, i. e., Nawab 
and Nek Muhammad (appellants Nos. 1 
and 2) and one Abdullah, but no evidence 
was forthcoming to connect any person 
with the alleged murder and to reveal how 
it was committed. The Investigating 
Officer, however, got hold of Mehdi. who 
accepting a tender of pardon turned King’s 
evidence. His story briefly was that Nawab 
appellant offered to pay Rs. 200 for the 
murder of Samundar, that he and the 
remaining three appellants entered into a 
conspiracy with Nawab to commit the 
murder and that all five way-laid Samundar 
early in the morning as he was returning 
from Thanil Kamal, strangled him with 
his turban, and buried his body near 
there. 

That he was strangled is not proved by 
any independent evidence, and the body 
■was not found at the place where according 
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u» the approver it had been buried, 
b urther there is no part of his account of 
the murder which receives support from 
other evidence. Tint assuming that the 
approver participated in ihe murder, there 
remains the question of corroboration of 
his testimony as against each appellant, 
and in this connection we have to consider 
the evidence of Muhammad Baklish (P. W. 
No. 2 ), Nadir (P. \\ . No. 15) and Bahadur 
Khan lambardar (P. W. No. 20) which 
evidence was relied upon by the learned 
Sessions Judge. 

Muhammad Bakhsh is an old criminal 
and after undergoing a sentence of .<even 
years’ rigorous imprisonment for dac >ity 
he is now under Police surveillance for live 
years. He deposed to two facts:—(K that 
on the night of the 10th or 11th Ramzan 
lie saw the approver and Nek Muhammad 
appellant going towards the cliari. This 
even i! true is of little importance, and 
tlie learned Sessions Judge's remark in 
respect of it is: “We have for what it is 
worth the evidence of Muhammad Baklish 
(l 3 * W. No 21) that Nek Muhammad and 
Nawab visited the approver.” The learned 
Sessions Judge has partly misquoted the 
witness because he did not state that 
Nawab also was with Nek Muhammad and 
the approver, (2) that afier the corpse had 
been recovered the witness asked the 
approver if lie knew anything about it 
anil that the approver thereupon said that 
he, Nawab, Nek Muhammad and the two 
Muhamrnads had all five killed Samun- 
dar. The witness did not mention this to 
anybody but strange to say the Sub-In¬ 
spector came to know of it and he called 
him and asked him if Melidi (approver) 
had made that admission to him. No 
reliance is ordinarily placed on the uncorro¬ 
borated testimony of a criminal of the type 
of Muhammad Bakhsh, specially when he 
is produced by the Police under whose 
supervision he is. But he is doubly un¬ 
worthy of credit because the story that he 
tells is on the face of it highly improb¬ 
able. He did not tell why the approver 
disclosed to him this secret of his. No 
criminal can be expected to reveal liis 
participation in a heinous offence merely 
for the asking. But after all this testi¬ 
mony taken even at its face value affords 
no corroboration of t he approver's version 
against the appellants, which whether given 
in Court or out. of Court, should receive 
support from independent evidence. 
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The testimony of Nadir (P. W. No. 15) 
that he saw Nawab, Nek Muhammad and 
Muhammad, Kashmiri in a mosque saying 
prayers leads to no inference and the 
learned Sessions Judge also drew none 
Hem it. Bahadur Khan lambardar de¬ 
posed that Nawab met him one flay and 
told him that the body had been so well 
concealed that the Police would not find 
it. In respect of this evidence the learned 
Sessions Judge observes: — 

“The fact that Bahadur Khan did not 
tell the Police till a week after and then 
only mentioned it casually somewhat 
weakens the value of his evidence though 
it does not entirely destorv it.” 

To us this evidence appears to be quite 
incredible because no offender would make 
an admission of this nature to a lambar¬ 
dar who happens to come across him in the 
way, and even if one should do so the 
lambardar would not fail to communicate 
it immediately to the Police. This lam¬ 
bardar however, did not tell anybody about 
it for seven days. 

Thus we find no reliable evidence on the 
record to corroborate the testimony of 
the approver against any of the appel¬ 
lants. Nor do we find any intrinsic indi¬ 
cation of the truth of that testimonj\ The 
le irned Public Prosecutor frankly admits 
that there is no corroborative evidence 
worth the name. This being si it would 
serve no useful purpose to derail here cer¬ 
tain other circumstances which militate 
against the prosecution theory. We. there¬ 
fore, are unable to maintain the convictions, 
and accepting the appeal we set aside the 
convictions and sentences and direct that 
the appellants be released forthwith. 

z. k. Appeal accepted 


RANGOON HIGH COURT. 

Criminal Revision No. 5-B of 1925. 

January 15, 1925. 

Present: —Mr. Justice Brown. 

NGA HLA U —Applicant 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Cod* (Act V of tS93) % ss. Si** 
537—Examination of accused before charge -Further 
cross-examination of prosecution witness's -Examina¬ 
tion of accused , further , absence of — Irregularity. 
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The intention of the framers of the Cr. P. 0. was to 
u&m6. the Code in such a way that more technical 
defects would not have the effect of vitiating proceed¬ 
ings. . The mere fact that a certain provision of the 
Code is imperative does not in itself indicate that a 
breach of that provision vitiates the whole proceed¬ 
ings. [p. 313, col. l.j 

Wher-nn accused person is examined at length 
after thi close of the prosecution evidence and before 
the framing of the charge and some of the prosecution 
wituess ‘s are further cross-examined after the charge, 
the omission to examine the accused after such further 
cross-examination does not, in the absence of proof of 

prejudice to the accused, vitiate the proceedings. 
[ibid.] 

Case-law discussed. 

Criminal revision from an order of the 
Additional Special Power Magistrate, 
Zigon, in Criminal Regular No. 174 of 1924. 

JUDGMENT. —One Nga Hla U was 
prosecuted under the provisions of s. 408, 
Indian Penal Code, for criminal breach of 
trust. He was originally convicted by the 
Additional Magistrate, Prome, and sentenc¬ 
ed to nine months’ rigorous imprisonment. 
He appealed, and the appeal was heard by 
the Sessions J udge, Tharrawaddy, who set 
aside the conviction, and ordered a re trial 
on the ground that the Magistrate lmd not 
complied with the provisions of s. 312 of the 
Cr. P. O. The case was again tried by an¬ 
other Magistrate, who again convicted, and 
N"a Hla U again appealed to the Sessions 
Juddre, Tharrawaddy. 

The matter has been referred to this 
Court by the learned Sessions Judge on 
the following grounds. In the re-trial the 
Magistrate examined all the prosecution 
witnesses, and then examined the accused 
and charged him. After this examination 
and the framing of the charge, two of the 
prosecution witnesses were re-called for fur¬ 
ther cross examination, but the accused was 
not further examined after this cross-ex¬ 
amination. The view of the learned Ses¬ 
sions Judge is that this failure further to 
examine the accused on the part of the 
Magistrate amounts to an illegality which 
vitiates the whole trial. He is of opinion 
that the only course open to him would be 
to set aside the conviction, and order a 
third trial. It was for the same reason that 
the first trial was set aside and a re-trial 
ordered. 

. The undesirability of having a third trial 
is clear, and the proceedings have been sub¬ 
mitted to this Court with a recommendation 
that this Court in revision should pass an 
order for the continuati >n of the trial by 
the Magistrate from the point where he 
wrongly omitted to examine the accused. 
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The view ol the learned Sessions Judge 
that the absence of any examination of the 

accused after the cross-examination of iho 

two prosecution wimesses is an illegality 
which, of necessity and apart fronT any 
question of miscarriage oi justice, vitiates 
the trial, is a view supported by a con¬ 
siderable mass of judicial authority; but, 
with all respect to the opinions expressed 
in favour of this view, 1 lind myself un¬ 
able to accept it. 

The Sessions Judge does not suggest in 
this case that the accused has, in any way, 
been prejudiced by the failure to question 
him further. The accused was examined at 
considerable length after the completion of 
the examination of the prosecution witnes¬ 
ses, and before the framing of the charge. 
No further prosecution witnesses were ex¬ 
amined, but all that was subsequently done 
was to cross-examine two witnesses who had 
already been examined on behalf of the pro¬ 
secution. 

The accused himself did not raise this 
point in appeal, and 1 think it may be 
taken, as was apparently held by the learn¬ 
ed Sessions Judge, that the point is a purely 
technical one, and that the accused has not, 
in any way, been prejudiced, by the failure 
of the Magistrate further to examine the 
witness. 


1 have examined the reports of a number 

of cases ill which it was held that an illegal¬ 
ity of this sort was fatal to the case. J have 
been able to find no judgment in the 
official rulings of this Court, or of the late 
Chief Court, or of the late Couit of the 
Judicial Commissioner, Upper Burma, upon 
the subject except that of Emperor v. Nga 
Po Mya (1), which is published at page 18’ 
Upper Burma Rulings, Volume III. In that 
case there was no examination of the accused 
whatsoever. It was held that the omission 
of the Magistrate to do so was fatal to the 
validity of the tiial. But it is not necessary 
in this case to decide whether a total 
failure to examine the accused person 
vitiates the trial. In this case the accused 
person was examined at length. The only 
irregularity or illegality, if any such exists, 
was that the Magistrate did not examine 
him after the cross-examination of the wit¬ 
nesses for the prosecution was complete. 

In the case of Ixaghu lihumij v. Emperor 
(2), it was held that an omission to examine 

(1) 42 Ind Cas. 176; .6 U 13. R. (11)17) 18; 11 Bur L 

T. 134; 18 Cr. L. J. 914. 1 ’ ‘ 

( 2 ) 58 Ind. Cas. 19; l P. L. T 241; 5 P. L J. 430: 21 
Cr. L. J. 705. 
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an accused person in a Sessions case was 
not a mere irregularity curable by s. 537 
of the Court, but was fatal to the trial. A 
number of previous cases were referred to 
in which such an omission was held to be 
fatal. 

There is undoubtedly a large volume of 
authority for this view, but I have been 
unable to hud precisely on what ground it 
has been based, it has often been suggest¬ 
ed that a non-compliance with a mandatory 
provision of the Cr P. C. cannot, in any 
circumstances, be cured by the provisions 
of s. 537 of the Code, and must invalidate 
the whole trial I cannot find any author¬ 
ity for this view. The fact that s. 537 itself 
refers to errors and omissions in the pro¬ 
ceedings suggests that there are cases in 
which a mandatory provision has not been 
complied with, but to which, nevertheless, 
the provisions of s. 537 would apply. For 
an omission to take place, it would appear 
that there must be some neglect to comply 
with some definite order in the Code. The 
decision of their Lordships of the Privy 
Council in the case of Subrahmania Ayyar 
v. Emperor (3), lias sometimes been referred 
to as authority for the principle that non- 
compliance with a mandatory provision of 
the Code is fatal to the trial, but I can find 
nothing in the judgment of their Lordships 
to justify this view. What their Lord- 
ships observed in that case was that they 
were “unable to regard the disobedience to 
an express provision as to a mode of trial as 
a mere irregularity. Such a phrase as 
irregularity is not appropriate to the 
illegality of trying an accused person 
for many different offences at the same 
•time and those offences being spread over 
a longer period than by law could have 
been joined together in one indictment.../... 
The remedying of mere irregularities is 
familiar in most systems of jurisprudence, 
but it would be an extraordinary extension 
of such a branch of administering the 
Criminal Law to say that when the Code posi¬ 
tively enacts that such a trial as that which 
has taken place here shall not be permitt¬ 
ed that this contravention of the Code 
comes within the description of error, omis¬ 
sion or irregularity.” A positive enactment 
by the Code that a certain trial shall not 
take place is obviously a very differrent 
thing from a positive enactment that in 

(31 25 M GI; 28 I. A. 257; 3 Bom. L. R. 540; 11 M. L. 
J. 233; 5 C. W. N. 8GG; 2 Weir 271; 8 Bar. P. C. J. 160 
(P. C.). 
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the course of such a trial certain detailed 
procedure shall be followed. In the one case 
an infringement of the enactment amounts 
to an assumption of j urisdiction, and vitiates 
the trial from the very beginning. In the 
other case an infringement merely amounts 
to an error, omission or irregularity in the 
procedure adopted in the course of the trial. 
I have never heard it suggested that the 
neglect of a Magistrate to sign the deposi¬ 
tion of a witness vitiates tlie whole trial, yet 
that is just as much an infringement of the 
mandatory provisions of s. 356 of the (.’ode 
as the failure to examine the accused is an 
infringement of the provisions of s. 342. 
The failure to examine an accused person 
is, no doubt, a more serious irregularity 
than the failure to sign a deposition form, 
but the provisions of the law are as manda¬ 
tory in the one case as in the other. Chap¬ 
ter XIV of the Cr. P. C., which deals with 
irregular proceedings, sets forth that in 
certain circumstances the proceedings of a 
Court shall be void ; but there is no section 
which says that a procedure such as is said 
to have been adopted in the present case 
makes the whole proceedings void. On the 
other hand, in s. i>37 it is laid down in 
very wide terms that no finding, sentence 
or order passed by a Court of competent 
jurisdiction shall be reversed or altered 
under Ch. XXVII, or on appeal or revi¬ 
sion, on account of any error, omission, or 
irregularity in the complaint, summons, 
warrant, charge, proclamation, order, judg¬ 
ment, or other proceedings before or during 
trial, or in any enquiry or other proceedings 
under the Code unless a failure of justice 
has been occasioned. These terms are very 
wide, and seem to me to be framed to meet 
such a case as the present. There is no 
question here of the proceedings being 
vitiated from the first. The contention is 
that because the Magistrate omitted further 
to examine the accused person after cross- 
examination of the prosecution witnesses, 
that is to adopt a certain procedure in the 
course of the trial, the proceedings became 
void. I cannot hold that at the most this 
was more than an error, omission or irregu¬ 
larity within the meaning of s. 537, or that 
there is any authority in the Code for treat¬ 
ing the proceedings as void simply because 
of this omission. 1 

The Madras High Court was at one 
time of opinion that the adoption of 
the procedure adopted in this case was 
necessarily fatal to the trial ; but that 
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decision has now been overruled by a Full 
Bench ruling of the same Court in the ease 
of In re, Varisai Rowther (4). It was held 
that it was not obligatory on the Court to 
examine the accused further after cross- 
examination of the prosecution witnesses if 
he has already been examined generally on 
the case after the examination-in chief. If 
this view be correct, then there can be no 
question of the trial being vitiated in the 
present case. 

The contrary view has, however, been 
taken by the High Court of Calcutta. But, 
whichever view is correct as to the precise 
meaning of the terms of s. 342, and the exact 
stage of the trial at which the accused 
should be examined, I am of opinion that 
such a mistake or omission, if it is a 
mistake or omission, as lias occurred in this 
case does not necessarily vitiate the trial. 

This is the view which has recently been 
taken by the High Court of Allahabad in 
the case of Bechu Chaube v. Emperor (5). 
The tests to be applied in deciding whether 
a particular infringement of the provisions 
of the Code vitiated the whole trial were 
there stated to be, “ Does the error go to the 
whole root of the trial ? Does it in effect 
vitiate the proceedings ? Has the Court 
assumed an authority which it does not 
possess? Has it broken the vital rules of 
procedure ? If the error is of such a nature, 
the proceedings are vitiated in their very 
inception and s. 537 has no application. 
But the mere fact that a certain provision 

of the Code is imperative does not in itself 

indicate that a breach of that provision 
vitiates the whole proceedings.” In this 
opinion I agree. It seems to me clear that 
the intention of the framers of Cr. P. C. 
was to frame the Code in such a way that 
mere technical defects would not have the 
effect of vitiating proceedings. 

The learned Sessions Judge himself in 
his order of reference remarks:—“Apart 
from the needless expense and delay, the 
prestige of the Courts would suffer by such 
an order ; indeed, a third trial, on account 
of a highly technical mistake in procedure, 
might well lead to some ridicule of the 
Judicial administration of the country.” 
With these remarks I fully agree ; but I am 
unable to find anything in the Cr. P. C., 


which makes it necessary to hold that such 
a state of affairs as to make a further trial 
necessary does arise in this case. 

If the view taken by the High Court of 
Madras is correct, then there has been no 
irregularity, and the question of the pro¬ 
ceedings being vitiated does not arise. If 
the view taken by the High Court of Cal¬ 
cutta be correct, the proper stage of the 
trial at which to examine the accused is after 
the prosecution witnesses have been fully 
cross-examined. Then all that has occurred 
in this case is that the examination has been 
conducted at a slightly earlier stage of the 
proceedings than provided by law. I can¬ 
not look upon such an error as going to the 
root of the trial. It appears to me to be at 
most a mere mistake in t he course of the 
trial, and a mistake which has not . in any 
way, materially prejudiced the accused. It. 
is not a question here of an entire failure 
to examine the accused person, but merely 
a question as to the accused having been 
examined at the wrong stage of the pro¬ 
ceedings. It does not appear to have been 
suggested that if the examination had been 
deferred, or if further questions had been 
put to the accused after the cross-examina¬ 
tion of the prosecution witnesses the accused 
would be in any better ca*e. As I have said, 
the accused himself does not raise the 
point in his appeal, although lie was re¬ 
presented by a Pleader. 

In my view of the law there is no reason 
for holding that the trial by the Magistrate 
in this case is vitiated. I do not, therefore, 
consider that there is any good ground for 
this Court to order any further enquiry or 
trial, and the proceedings will be returned 
to the Sessions Court for decision of the 
appeal on its merits. 

z K - Proceedings returned. 


LAHORE HIGH COURT. 

Criminal Revision No. 57 1921 
March 28, 1924. 

Present:— Mr. Justice Fforde. 
KHRM CHANDand another—Accused— 

Petition bus 


73 Ind Cos. 103; 46 M. 149; 44 M. L J. 567; 17 L. 
. 722; 32 M. L. T. 385: (1923) M. W. X. 477; (1923) A. 
I. R. iM.) 609; 24 Cr. L. J 547. 

a V 5 nd r Ca9 - Ho; 45 A. 124; 20 A. L. J. 874; (1923) 
A. I. R. (A.) 81; 21 Or. L. J. 67. 


versus 

EMPEROR— Respondent. 

Practice—Criminal trial — Court, duty of—Judicial 
and executive considerations, distinction between -Pro¬ 
secution evidence not sufficient to justify order—Re¬ 
trial, whether can be ordered, 
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A Judgo mast keep separate judicial and executive 
considerations. Tt is not his duty to supplement the 
failure of the prose.‘utio 1 to prove their case against 
the accus ?d by directing a fresh trial on purely execu¬ 
tive grou ids. | p. 3Id, col. 2.] 

Where in an appeal against an order directing an 
accused person to furnish security the Appellate Court 
om *s to the conclusion that the evidence on the 
record is not su licicut to justify an order demanding 
security, the order must be set aside. In such a case 
the Appellate Court has no p over to direct a re-trial 
merely on ex ecutive considerations, [ibid.] 

Petition under s. 439, Cr. P. C , for revision 
of an order of the Sessions Judge, Karnal, 
dated the 31st October 1923. 

Dr G. C. Narang, for the Petitioners. 

JUD3MENT.—There are tin petitions 
"before me for revision of an order of the 
Sessions Judge of Karnal made on appeal 
from two orders of a Magistrate of the 
First Class. Both orders were made under 
the provisions of s. 107, Cr. P. C. In one 
of these cases the appellants are Khem 
Chand and Baij Nath and in the other 
case fifteen persons are concerned whose 
names need not be set out. Botli the 
appeals have been dealt with by the learn¬ 
ed Sessions Judge in one judgment and it 
is this judgment which is before me upon 
the two applications for revision. The Trail 
Court in each case ordered the present 
petitioners to furnish security in the sum 
of Rs. 2 003 with one surety each or in 
default to suffer one year’s simple imprison¬ 
ment. 

On appeal the learned Sessions Judge 
in dealing with the case of tlie fifteen per¬ 
sons says in his judgment that in order to 
sustain a conviction there must lie evidence 
“(l) of a dangerous situation,” (2) that each 
person to be on security is likely to fight 
himself or to induce or provoke others to 
fight.” He then continues:—‘‘Now there is 
no doubt about the first of these conditions 
at Panipat but the second is signally lacking 
in the appeals before me. The evidence 
in the principal case (i. e. the case of 
fifteen persons) consisted of three persons 
only, the Sub Inspector, the Tahsildar and 
the Sofedoosh (all Mu*salmans). They 
simply state in general terms that there 
was a danger of a breach of the peace 
from the accused This is insufficient; 
there must be individual evidence against 
each man. It is quite clear that many of 
the appellants are not likely to fight them¬ 
selves. In that case there must be specific 
evidence showing that they have incited 
or provoked others or are likely to do so. 

With these observations I am in entire 
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agreement. But the learned Sessions Judge 
having satisfied himself and quite correctly 
so that there is not sufficient evidence on 
the record to warrant a conviction proceeds 
as follows:—‘ In an ordinary case I should 
accept ille appeal and cancel the bond. 
But the circumstances are not ordinary. 
As the dates quoted show proceedings 
were taken as a hasty executive measure 
without any idea that there would be ap¬ 
peals especialty to Sessions Court. I under¬ 
stand that at the time a settlement was 
hoped for and that in the event of a settle¬ 
ment all the bail bonds would have been 
cancelled. But there has been no settle¬ 
ment. Acute tension still prevails in Panipat 
and to accept these appeals wholesale 
might cause very serious difficulty. Accord¬ 
ingly I remand the case to the Court of 
the Special Magistrate at Panipat in order 
to take further evidence in accordance with 
the above principles.” 

I find it very hard to understand the 
attitude adopted by the learned Sessions 
Judge. It appears to me that he has 
signally failed to keep separate judicial and 
executive considerations, lie seems to 
think that it is his duty to supplement 
the failure of the prosecution to prove their 
case against the accused persons in the 
Trial Court by directing a fresh trial on 
purely executive grounds. He practically 
holds that the petitioners have been wrong¬ 
ly convicted but that as the situation in 
Panipat is likelj’, to cause an embarras- 
ing situation for the executive authorities 
it is necessary that the appellants should 
be offered up as victims to avert this 
calamity. To my mind such a course is a 
travesty of justice. 

It is quite clear that such evidence as 
could be made available was in fact pro¬ 
duced at the trial and the learned Sessions 
Judge has rightly held that this evidence 
is insuffieient to justify a conviction, and 
accordingly he should have done what his 
judicial instinct promoted him to do, name¬ 
ly, accept the appeals. He, however, was 
coerced by executive consideration to pro¬ 
ceed in the highly unusual mode which 
he has adopted. So far as the petitioners 
Khem Chand and Baij Nath are concern¬ 
ed the situation verges on the farcical 
It appears that these two persons who 
appear to be highly respectable citizens 
of Panipat formed part of a conciliation 
committee and were present, with the 

object of bringing about a reconciliation 
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between two communities which at the 
time had fallen out. 

It is clear from the judgment of the 
Sessions Judge that the appeals against 
the conviction should have been accepted. 
Under the circumstances I feel bound to 
set aside the order of remand of the lower 
Appellate Court and to quash the coviction 
and sentences of all the petitioners in 
both the cases. In doing so I am merely 
following a course which the learned Ses¬ 
sions Judge would himself admittedly 
have adopted had he felt free to disregard 
purely executive considerations, 
z. K. Petition accepted. 


RANGOON HIGH COURT. 

Criminal Revision No. 998-B of 192J. 

February 6,192 ). 

Present: —Mr. Justice Carr. 

MAUNG DUN— Applicant 

versus 

MA SEIN— Opposite Party. 

Criminal Procedure Code (Act V of ISOS), s. /,SS — 
Maintenance order—Restitution of conjugal rights, 
decree for, effect of—Cancellation of order—Duty of 
Magistrate. 

A decree for restitution of conjugal rights obtained 
by a husband from a competent Civil Court does not 
by itself operate to cancel a maintenance order 
previously made against the husband under s. 188 of 
the Cr. P. C., and in considering any application made 
by the husband for the cancellation of such order on 
the ground that he has obtained a decree for res¬ 
titution of conjugal rights, the Magistrate is not 
necessarily bound to follow the order of the Civil 
Court but must consider it along with any other 
circumstances which may be brought before him. [p. 
319, col. 1.1 

Criminal revision from an order of the 
Township Magistrate, Ye, in Criminal 
Miscellaneous Trial No. 17 of 1921. 

JUDGMENT. -In July 1921, Ma Sein 
obtained a maintenance order against her 
husband MaungDun. In 1922, Maung Dun 
sued for restitution of conjugal rights and 
in November of that year a decree was 
passed by consent. In Miscellaneous Case 
No 15 of 1924 of the Township Magistrate 
of Ye, Maung Dun applied for cancellation 
of the maintenance order. About a month 
later, in Miscellaneous No. 17, Ma Sein ap¬ 
plied for recovery of Rs. GO as arrears of 
maintenance. 

Maung Dun’s application was dismissed 
by the Magistrate and Maung Dun then 


applied in revision to the Sessions Judge 
of Amherst, who has referred the cases to 
this Court with a recommendation that the 
maintenance order be cancelled and that 
the proceedings in Criminal Miscellaneous 
No 17 be closed. 

Before the Magistrate, Maung Dun stated 
that he had asked Ma Sein, before elders, 
to return to him and that she had refused 
to do so unless she got her expenses. 

The witnesses told a different story. 
They say that Maung Dun came to U 
Hlaing’s house and asked that Ma Sein be 
sent for. She came and Maung Dun asked 
her if she would return to him. She said 
that she would and the parties then left. 
Two out. of the three witnesses say that Ma 
Sein said she would come after drawing 
money from the Court. What happened 
afterwards the witnesses do not know. 

Ma Sein herself says that she agreed to 
go with Maung Dun, hut that she must go 
and get money. She asked him to come to 
her house but he would not. Maung Dun 
did not come again. She went and asked 
at Maung Pus house but Maung Dun “went 
away.” I lake this to mean that lie ‘had 
gone away.” She contends that Maung 
Dun had no bona fide wish to take her back 
and merely wished to get the maintenance 
order cancelled. 

That seems to have been the view on 
which the Magistrate dismissed the appli¬ 
cation. On the evidence I do not think 
that sufficient cause is made out for the can¬ 
cellation of the order. 

The question remaining is whether the 
decree for restitution of conjugal rights 
itself renders the order void. There' is 
authority for the view that it does. 

This was held by the one Judge of the 
Chief Court in Maung Tha U v. Ma Mya 
Kkin{ 1). Also by a Bench of the Bombay 
High Court in In re Chandulal Ranchhod 
(2;. In this case the learned Judges gave 

the following explanation of their view_ 

“The decree for restitution of conjugal 
rights is a statement by a Court of matri¬ 
monial jurisdiction that husband and wife 
are under an obligation to live together and 
that the wife had no right to live apart 
from her husband. The Magistrate’s order 
of 1910 was in law a statement that (he wife 
had a right to live apart from her hus¬ 
band, but of course, in the nature of things, 

(1) 35 Ind. Cas. 972; 9 B L. T. 162; 17 Cr. L. J 412 

43 B. 885; 21 Bom. L. K. 766; 
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anv order made by a Magistrate in the 


exercise of the limited powers conferred on 
Magistrates by Ch. XXXVI of the Cr. P. C., 
is subject to the orders of Civil Courts ex¬ 
ercising matrimonial jurisdiction.” The 
application before the Court was one by the 
wife, asking under s. 489, Cr. P. C., for an 
increase in the order for maintenance. The 
final order was that the Magistrate should 
treat the application as one under s. 488 and 
proceed to decide whether at that time 
the wife was entitled to an order for main¬ 
tenance. 

Another case which has been much cited 
is In re Bulakidas (3). In this case no 
reasons for the decision were given. It was 
based on the case of Lutpotee Doomony v. 
Tikha Muodoi (4), and another unreported 
case. The former seems to be a very doubt¬ 
ful basis; it is difficult on the report to say 
what the learned Judges decided. 

Nga Po Saw v. Mi Thet (5) is somewhat 
different. Here the wife applied for a main¬ 
tenance order after the husband had ob¬ 
tained a decree for restitution of conjugal 
rights, and it appears that she raised no 
contention which she had not or could not 
have raised in defending that suit. This 
case is of little assistance. 

On the other side we have Devi Ditta v. 
Ganga Devi (6) in which the judgment 
seems to imply that the decree for restitu¬ 
tion might terminate the maintenance order, 
but that the order might be revived by sub¬ 
sequent circumstances. This does not seem 
very logical One would think that the order 
once determined, could not be revived, but 
that subsequent circumstances might give 
the wife the right to apply for a fresh order. 

There are certain other decisions which 
bear indirectly on the question and which 
are to some extent con dieting. In Maddu 
Venkayya v. Kamireddi Paidamma (7) a 
man against whom an order had been passed 
for the maintenance of an illegitimate child 

sued for and obtained a declaration that 

• 

the child was not his. He applied to the 
Magistrate to abstain from giving further 
effect to the maintenance order. The Magis¬ 
trate refused to consider the application. 
The learned Judges order him to do so. 

(3) 23 B. 184; 12 lnd. Dec. (x. s.) 322. 

1 4j 13 W. R. Cr. 52. 

(5) 8 lnd. Cas. 470; V. B. R. (1910) I, 34, 11 Cr. L. 
J. 662. 

(6) 4 P. R. 1906 Cr.; 4 Cr. L. J. 73; 115 P. L. R. 1907. 

(7) 73 lnd. Cas. 944; 4G M 721; 32 M. L. T. 345; (1923) 
M. W. N. 401; 18 L. W. 132; 45 M. L. J. 104; (1923) A. 
1. R. (M.) 707: 24 Cr. L. J. 720. 
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Had they held that the decree terminated 
the maintenance order, presumably they 
would have passed final orders themselves. 
Incidentally the decision suggests that 
the Civil Courts have power to give such a 
declaration. 

In Mahomed Abid Ali Kumar Kadar v. 
Ludden Sahiba (8), the husband against 
whom a maintenance order had been passed 
sued for a declaration that the relationship 
of husband and wife had been terminated 
and that he was not liable to pay the main¬ 
tenance. He obtained the declaration of 
the termination of the relationship, but the 
Court held that it could not grant an in¬ 
junction restraining the Magistrate from 
enforcing the maintenance order. The 
husband was referred to an application to 
the Magistrate based on the declaration. 

In Subad Domni v. Katiram Dome (9) the 
plaintiff obtained a decree declaring that 
he was not the father of an illegitimate 
child for whom he had been ordered to pay 
maintenance. The High Court held that 
the decree could not affect the Magistrate’s 
order even if the Civil Courts had had juris¬ 
diction to pass such a decree. It held 
further that they had no such jurisdiction. 

This decision was followed in Sabhudra 
v. Basdeo Dube (10). But in DerajeMalinga 
Naika v. Marati Kaveri (11), Muhammad 
Abid Ali Kumar Kadar v. Ludden Sahiba 
(8), was followed, and it was held that the 
Civil Courts had power to grant a declara¬ 
tion, but that no injunction could be issued 
restraining proceedings under a mainten¬ 
ance order. The effect of these two deci¬ 
sions seems to me to be that after a civil 
decree has been obtained, application 
should be made to the Magistrate to abstain 
from enforcing his order or to cancel it. 

Finally there is the very recent English 
case of Bragg v. Bragg (12) in which the 
Court refused to interfere with a decision 
of a Magistrate refusing to discharge a 
maintenance order on proof of a decree nisi 
for divorce. . . 

In view of all these decisions I think that, 
although there are diiect decisions that a 
decree for restitution of conjugal rights 
ipso facto discharges an order for mainten¬ 
ance of the wife and there appear to be no 

(8) 14 C. 276; 11 lnd. Jur. 296; 7 lnd. Dee. (>’. s-) 183, 

(9) 20 W.R. 58 Cr. ^ a > 

(10; 18 A. 29; A. W. N. (1895) 147; 8 lnd. Dec. (>• 

724. 

(11) 30 M. 400; 2 M. L. T. 344; 7 Cr. L. J. 23o. 

(12; (1924^ 41 T. L. R. 8; 69 S. J. 73. 
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direct decisions to the contrary, yet the 
proposition is one that is open to consider¬ 
able doubt. 

Had there been no change in the law 
since these decisions were given, I should 
have felt bound to refer the questions for 
decision by a Bench or a Full Bench. But 
there has in fact been a change. Act 
XVIII of 1923 added the following as sub- 
s. (2) to s. 489, Cr. P. C.:—“Wliei e it appears 
to the Magistrate that, in consequence of 
any decision of a competent Civil Court, 
any order made under s. 488 should be can¬ 
celled or varied, he shall cancel the order 
or, as the case may be, vary the order ac¬ 
cordingly.” 

From this it seems to me to follow that 
the order of a competent Civil Court does 
not of itself cancel the maintenance order 
and that in considering any such applica¬ 
tion as the present, the Magistrate is not 
necessarily bound to follow the order of the 
Civil Court but must consider it along with 
any other circumstances which may be 
brought before him. 

On this view and on my finding that the 
petitioner did not make out sufficient cause 
for the cancellation of the order, I dismiss 
this application. 

I also discharge the Sessions Judge’s 
order staying proceeding on Ma Sein’s appli¬ 
cation in Criminal Miscellaneous Case 
No. 17 of 1924 of the Township Magistrate, 
Y e. 

K. Order set aside. 


LAHORE HIGH COURT. 

Criminal Revision No. 247 of 1924. 

March 31, 1924. 

Present: —Mr. Justice Moti Sagar. 

KALA RAM— Accused—Petitioner 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of I860), s. 451--House 
trespass with intent to commit adultery with mar¬ 
ried woman — Husband, consent of—Absence of husband . 
effect of. 

A man who enters the house of another with intent 
to commit adultery with a married woman staying 
in the house is guilty of an ofl'ence under s. 451 of 
i 6 £ ena * Code. In such a case if it is shown that 
the husband of the woman with whom the adultery 
was committed was at the time of the occurrence 
absent from the house it may bo presumed that he 
neither consented to nor connived at anv adultery or 
immorality on the part of his wife. [p. 320, col. 1.] 


Petition, under s. 439, Cr. P. C., for revision 
of an order of the Sessions Judge, Multan, 
dated the 24th January 1924. 

Lala Hargopal , for the Petitioner. 

JUDGMENT.—In this case the peti¬ 
tioner Kala Ram was found guilty under 
s. 451, Indian Penal Code, and sentenced to 
undergo two years’ rigorous imprisonment 
and to pay a line of Rs. 1U0 by the Trial 
Magistrate. On appeal to the learned .ses¬ 
sions Judge the conviction was upheld, but 
the sentence of imprisonment was reduced 
to one of six months only and the sentence 
of fine was altogether remitted. He has 
now come up in revision to this Court. 

The facts are briefly these. One Karam 
Ali with his wife Musammat Haliman and 
his daughter Musammat Fatima was living 
at the Kama la wa la well in the Muzaffargarh 
District. He died on or about the 20th of 
August 1923. He had also another daughter 
Musammat Saddan who was married at 
Mouza Jalalpur Pirwala in the Shujabacl 
Tahsil of the Multan District. On the 
death of her father she came to pay a 
visit of condolence to her parent’s house 
in the Muzaffargarh District. On the 3rd 
of September 1923, Musammat Haliman 
and her daughter Musammat Fatima left 
the house to cut grass, and Musammat Sad¬ 
dan remained behind cooking food. It 
is alleged that the accused Kala Ram came 
and entering the house threw off his loin¬ 
cloth and seizing Musammat Saddan had 
sexual intercourse with her. On these facts 
the accused was convicted under s. 451 
of the Indian Penal Code and sentenced as 
above indicated. 

The only ground urged on his behalf is 
that there is no evidence on the record to 
prove that the husband of the woman had 
neither consented to nor connived at the 
adultery of his wife and that the conviction 
under s. 451, Indian Penal Code, was, there¬ 
fore, illegal. The case of Brij Bast v. (Jueen- 
Empress (1) is relied on in support of this 
contention where it has been held that to 
sustain a conviction under the above section 
for the offence of house trespass with in¬ 
tent to commit an offence the prospective 
offence being adultery, it is necessaiy to 
show that there has been no consent or con¬ 
nivance on the part of the husband of the 
woman the intent to commit adultery with 
whom is charged against the accused. The 
evidence in the present case, however, clearly 

(1) 19 A. 74; A. W. N. (1896) 178; 9 Ind. Dec. 

(n\ s.) 19. 
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shows that the husband, who was living in 
another village, was wholly ignorant of what 
was going on in his falher-in law’s house 
and ttiat, t herefore, lie could neither consent 
to nor connive at the adultery of his wife. 
In a recent case der ided bv a Bench of 
this Court and jepoi led as Khan noon Ram 
v. Emperor (2) it has been laid down that 
a man who enters the house of another 
at night with intent to commit adultery 
with his wife is guilty of an olYence under 
s. 451 of the Indian Penal Code, and that 
if in such a case it is shown thut the hus¬ 
band was at tlie time of the occurrence 
absent from the house in the legitimate 
pursuit of his occupation, it may safely be 
presumed that he neither consented to nor 
connived at any adultery or immorality on 
the part of his wife. The present case 
is in no way distinguishable from the one 
cited above, and I see no reason to inter¬ 
fere with the conviction. In the circum¬ 
stances I do not think that Ihesentence of 
six months' rigorous imprisonment is ex¬ 
cessive. The petitioner must surrender to 
his bail and serve out the unexpired por¬ 
tion of his sentence. 

z. K. Petition dismissed. 

(2) GO hid. Cas. G66; 22 Cr. L. J. 2GG. 


RANGOON HIGH COURT. 

Criminal Revision No. 1124-B of 1924. 

February 6, 1925. 

Present: —Mr. Justice Carr. 

NGA PO THAN —Accused—Applicant 

versus 

EMPEROR— Opposite Party. 

Burma Habitual Offenders' Restriction Act (IJ of 
1010), s. 9—Restriction order, whether can be passed 
against old offender- Order which has been set aside, 
whether can be consideicd. 

The mere fact that an accused person is an old 
offender is not a ground on which a restriction order 
can be passed under s. 9 of the Burma Habitual 
Offenders' Restriction Act. 

A Magistrate is not entitled to use an order which 
lias been set aside, on whatever grounds, as proof 
that an accused person is an old offender. 

Criminal revision from the judgment of 
the Sub-Divisional Magistrate, Minbu, in 
Criminal Regular Trial No. 88 of 1924. 

JUDGMENT. —The pet itioner was con¬ 
victed under s. 380, Indian Penal Code, and 
was sentenced to eighteen months’ rigorous 


imprisonment. In addition an order of 
restriction for two years after the expiry of 
his sentence was passed under s. 9 of the 
Burma Habitual Offenders’ Restriction Act. 
With the conviction and sentence of im¬ 
prisonment, there is no reason to interfere. 

But the restriction order was very clearly 
illegal. The Magistrate’s reason for passing 
it was as follows: — 

“1 find that the accused is an old offender 
because he was restricted to Mezali by 
the then Sub Divisional Magistrate, Minbu, 
on the 24th September 1923, under s. 7 
of the Habitual* OlTenders’ Restriction 
Act, hut the order was set aside by the 
District Magistrate, Minbu, on technical 
grounds.” 

The Magistrate was not entitled to use an 
order which had been set aside, on what¬ 
ever grounds, as proof that the accused was 
an old offender. Moreover the mere fact 
that the accused is “an old offender" is not 
a ground on which a restriction order can 
be passed under s. 9 of the Habitual Offen¬ 
ders' Restriction Act That section pro¬ 
vides only that such an order may be passed 
in a case in which an order could be passed 
under s. 505 of the Cr. P. (’. and in certain 
special cases under the Rangoon Police 
Act. 

Section 505 of the Cr. P. C. provides that 
an order under its provisions may he passed 
when a person who has before been convicted 
of one of certain specified off ences under the 
Penal Code is again convicted of one of 
those offences. Its limits are, therefore, very 
clearly defined and it could not be applied 
to a case such as the present. That the 
Magistrate did apply it shows great care¬ 
lessness on his part and it is not credit¬ 
able to the Sessions Judge that he did not 
discover the illegality when the case can.e 
before him on appeal. 

I confirm the conviction of Nga Po Than 
and the sentence of eighteen months’ rigo¬ 
rous impiisonment passed on him, but set 
aside the order of restiiction passed under 
s. 9 of the Burma Habitual Offenders Re¬ 
striction Act. 

z. k. Order set aside . 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Civil Appeal jvjo. 7 op 1925. 

February 27, 1925. 

Present: —Mr. Kennedy, J. 0., and 

Mr. Rupchand Bilaram, A. J. C. 
Messks. DEUTSCHE DaMP^CHIF- 
FAHRTS GESSELSCHAFT HANS A 

of B REMEN— Defen dants—Appellan rs 

versus 

Firm of PESTONJI BIKHAJI— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908), 0. XXXIX, 
r. 1—Specific Relief Act (I of 1877), ss. do, 57—Injunc¬ 
tion, temporary, when can be granted—Contract of per¬ 
sonal service, breach of, whether can be restrained. 

. question of the grant of a temporary injunction 
is dealt [with by the C. P. C., whereas the question of a 
permanent injunction is dealt within the Specific 
Kelief Act. But the principles applicable to the two 
proceedings are very similar. They both derive from 
the Court of Chancery and they postulate that a man 
will be punished if he does what his conscience tells 
lnm not to do. [p. 321, col. 2.J 

A Court of Equity will not grant any injunction over j 
the execution of which it cannot watch and which it / 
cannot enforce. [t'6id.J j 

A contract under which one party is required to/ 
perform numerous and delicate services for the other,) 
the perfolinanoe of which needs a particular amount/ 
of skill and tidelity, is one which cannot be specific] 
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The complaint of the respondents is that 
in spite of that contract the appellants have 
ceased to employ him and are employing 
other firms in the same line of business. 
He, therefore, brought an action asking 
to recover damages in respect of the three 
ships which the Company had stevedored 
by other firms and for an injunction res¬ 
training the appellants from employing 
stevedores for other steamers during the 
period of the contract, 30th of June 1920. 
The plaintiff-respondent asked for a tempo¬ 
rary injunction directing the defendants- 
appellants to carry out the terms of their 
contract, that is, not to employ anybody else. 
That injunction was granted by the learned 
Additional Judicial Commissioner, and it 
is against that temporary injunction that 
the defendant-appellant steamship Com¬ 
pany comes here in appeal. 

The question is whether we ought to 
interfere at this stage. It will be seen that 
although in terms the injunction is one 
directing the defendant-appellant Company 
not to employ anybody else, it is in effect an 
order directing the Steamship Company to 
employ Pestonji Bhicaji because the nature 

a 1 am. 
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ally enforced by threats of penalty. Ll>. 321, col. 2; p| of the case requires that the Company 
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by such a case the Court will not, except in very 
special circiunsthnces, where no other redress is open to 
the aggrieved party, issue an injunction restraining a 
breaoh of the contract the effect of which would be to 
enforce the contract specifically, inasmuch as an 
attempt to enforce such an order would bo emoarassing 
to the parties and derogatory to the Court itself. |_i6ic2.j 

Per Rupchand, A. J. C. —Preventive relief by way 
of injunction whether perpetual or temporary is within 
the discretion of the Court depending on the particular 
circumstances of each case. In order to entitle a plaint¬ 
iff to a temporary injunction pending the disposal of 
the suit, the plaintiff must make out a priuid facie 
strong case in support of the right which he claims and 
must show that irreparable damage will result to him 
if the injunction is not granted, [p. 322, col 2.J 

Case-law 1 referred to. 

Appeal against an order of the Addi¬ 
tional J udicial Commissioner, dated the 10th 
.February 1925. 

Mr. T. G. Elphinston , for the Appellants. 

Mr. Dipchand Chandumal , for the Re¬ 
spondents. * 

JUDGMENT. 

Kennedy, J. C. -In this case a German 
Steamship Company had entered into a con¬ 
tract with Pestonji Bhicaji in respect of 
stevedoring the steamers of the Company. 
Phecontract, if valid, provides that the Com¬ 
pany should employ the respondent, that is, 
Pestonji Bhicaji as stevedore, to the exclu- 
firnn of any body else upto June 1920. 
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should employ stevedores and if it is pro¬ 
hibited from employing anybody else, it 
must employ Pestonji Bhicaji. 

Now, it is true that the question of a 
temporary injunction is dealt with by the 
C. P. C., whereas the question of a perma¬ 
nent injunction is dealt with under the 
Specific Relief Act. But the principles 
applicable to the two proceedings are very 
similar. They both derive from the Court 
of Chancery and they postulate that a man 
will be punished if he does what his con¬ 
science tells him not to do. It is, therefore, 
impossible in disposing of temporary in¬ 
junction to exclude from one’s mind the 
English doctrine as contained in the 
Specific Relief Act. Now there is one thing 
that the Courts of Equity have always 
abstained from doing, that is from giving 
an order over the execution of which they 
cannot watch and which they cannot 
enforce, and reference to that will be found 
in s. 21 of the Specific Relief Act, cl. ( b ). 

It is quite clear that a contract of this 
nature, namely, a contract by which the 
plaintiff-respondent is required to do 
numerous and delicate services for the de¬ 
fendant-appellant and has entered into a 
contract with him, the performance of 
which needs a particular amount of skill 
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an d fidelity is one which cannot be 
specifically enforced by threats of penalty. 
There must be willing and lo^al services 
on the part of the stevedores and genuine 
hearty co-operation between both the par¬ 
ties. And it is impossible for the Courts 
by any written order to lay down the exact 
limits of the relations of the two parties. 
To pass an order, therefore, by which de¬ 
fendant-appellant is virtually compelled 
to employ the plaintiff-respondent as his 
stevedore would be to leave the door open 
to continual applications to this Court to 
enforce its injunction and to embark it on 
a vast sea of investigation to ascertain 
whether its order has been complied with 
loyally. Except in very special circum¬ 
stances where no other redress is open to 
the parties, the Court will not issue any 
such order both because to attempt to 
enforce such an order would be embarass- 
ing to the parties and because it would be 
derogatory to the Court itself. 

Now, it seems quite clear that the wrong 
done to the plaintiff-respondent if wrong 
there be, can be remedied otherwise if his 
case be correct. In the case of each steamer 
an action for damages arises and it can 
easily be ascerta.ned how much loss he 
has suffered owing to the failure of the 
Company to employ him and his correct 
remedj T , in our opinion, is an action against 
the Company to recover damages due to him 
for the breach. It may not be so convenient 
a remedy as an injunction for the plaintiff 
but he can get redress for any damage 
done to him by these means, and such a 
suit will be free from the objections noted 
above as existing in the case of a tempo¬ 
rary injunction. 

We think, therefore, that the order of the 
learned Additional Judicial Commissioner 
shall be set aside, but only on condition 
that if the Company chooses to employ 
other persons all stevedoring bills or bills 
of operations referred to in the contract 
submitted by other firms should be pre¬ 
served in their Karachi Office up to the 
end of June 1926 and that certified copies 
of them should be deposited in Court 
within six weeks of the submission of such 
bills. If the Steamship Company finds that 
it is able to do without stevedores and 
wishes to do that work through their crew 
or some unlicensed firm, they should ap¬ 
ply to the Court for further terms before 
they do so. 

Costs to be costs ip the cause. 
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Rupchand, A, J. C.—I concur. 

The preventive relief by way of injunction 
whether perpetual or temporary is within 
the discretion of the Court depending on 
the particular circumstences of each case. 
In order to entitle the plaintiffs to a tem- 
porary injunction pending the disposal of 
the suit, the plaintiffs must make out a 
prima facie strong casein support of the 
right they claim, and further show that 
irreparable damage will result to them if 
the injunction is not granted. The suit is 
based on an alleged contract of employ¬ 
ment pure and simple by which the defend¬ 
ants as employers are said to have agreed 
to employ the plaintiffs as stevedores and 
dubashes on all their steamers which touch 
the Karachi Port between 1st July 1923 
and 30th June 1926. The plaintiffs con¬ 
tend that in breach of their agreement the 
defendants have failed to employ them 
as stevedores in respect of three of their 
steamers under the terms of the agreement 
though they have accepted their services 
in respect of two of them at rates lower 
than the agreed rates. They claim dama¬ 
ges in respect of the three steamers and 
ask for an injunction restraining the de¬ 
fendants from employing any other steve¬ 
dores during the period of their employ¬ 
ment. 

Our attention has not been drawn to any 
decided case where an employer has be*en 
restrained by an injunction from employing 
the services of another person during the con¬ 
tinuance of an agreement of service. The 
leading case of Lumlcy v. Wagner (1) which 
has been adopted as illustration (c) to s. 57 
of the Specific Relief Act is the converse 
of the present case. In that case a noted 
German singer who had contracted to sing 
in the plaintiffs’ theatre and not to sing 
elsewhere during a specified time was en¬ 
joined from singing elsew’here. In that 
case the plaintiffs could not obtain ade¬ 
quate redress in an action at law, and the 
considerations of expediency which move a 
Court of Equity to refuse a deciee of speci¬ 
fic performance of a contract for personal 
service, were held not to prevent it from 
granting an injunction to enforce the ne¬ 
gative covenant by the defendants not to 
sing elsewhere. 

In his judgment, Lord St. Leonards while 

(1) (1852) 91 R. R. 193; ID. M & G. 604; 21 L 
Ch. 898; 19 L. T. (o. s.t 264; 16 Jur. 871; 42 E. R. 
687. 
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course of law. As to reputation 
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confessing that possibly the injunction 
might have the practical effect of con¬ 
straining the defendant to fulfil his engage¬ 
ment expressly disclaimed the intention 
on the part of the Court of doing by indirec¬ 
tion what it would not do directly ( i . e., 
decree specific performance) and observed 
that “wherever this Court has not proper 
jurisdiction to enforce specific performance 
it operates to bind men’s consciences as 
far as they can be bound to a true and 
literal performance of their agreement and 
it will not suffer them to depart from their 
contracts at their pleasure leaving the 
party with, whom they have contracted to 
the mere chance of any damages which 
a Jury may give”. 

The case of Lumley v. Wagner (1) was 
distinguished in tlPe^sCase of Johnson v. 
Shrewsbury & Birmingham Ry. Co. (2) 
where a Railway Corfipanj^ had agreed 
with the contractors th&kthe latter should 
work the line, keep the engines and roll¬ 
ing plank in repair for seven years at sti¬ 
pulated amounts of remuneration, with 
power to the Company to determine the 
contract by a second notice if within forty- 
eight hours of a first notice calling upon 
the contractors to carry out certain repairs 
they failed to do so. The contractors hav¬ 
ing failed to carry out certain repairs 
within forty-eight hours of the notice 
served on them instituted a suit for a de¬ 
claration that on a true construction of the 
contract they could only be required to 
carry out such repairs as could reasonably 
be completed within forty-eight hours and 
for an injunction restraining the Company 
to give the second notice of termination. 
While referring to the case of Lumley v. 
Wagner (1), Lord Justice Knight Bruce 
observed: “Mark, however, how the parties 
were arranged, the plaintiff had only to 
pay money, but not so the defendant; here 
the parties are reversed, the defendant’s 
obligations are satisfied by paying 
money but not so those of plaintiffs”, and 
in the concluding part of his judgment he 
said as follows:— 

“The inconvenience to the defendants not 
to say the society at large, would be greater 
if the Court interfered than the not inter¬ 
fering could possibly be to the plaintiffs, 
because all the plaintiffs require, is money, 
and if they are entitled to money they will 
be entitled to recover it in the ordinary 

10H. fls 8 i 3) J 2 921: 3 D - M. & G. 914; 17 Jur. 

J015; 98 K. R. 360; 43 E. R. 358. 
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see why it should suffer by differing from 

a particular Railway Company; the repu¬ 
tation of the Railway Company may equally 
suffer by differing from the plaintiff. If 
the plaintiffs reputation does, however,suffer 
there is a remedy open at law. The appli¬ 
cation must., therefore, be dismissed.” The 
plaintiffs have an adequate remedy by way of 
damages, and the ground urged by Mr. Dip- 
chand that the plaintiffs would suffer in 
their reputation is also sufficiently met by 
the dicta in Johnson’s case 

In Chaplin v.' North Western Railway Co. 
(3) an application by the carriers to obtain 
an injunction against the Railway Company 
restraining the Railway Company from 
acting upto their resolution of loading and 
unloading goods departmentally, and can¬ 
celling their engagements with the plaint¬ 
iffs was dismissed on similar grounds. 

Reference may also be made to Mair v. 
Himalaya, Tea Co. (4) a contract to act as a 
manager of a tea estate, Stocker v. Brocket- 
bank (5) a contract to manage the business 
of working certain patents, Nusserwanji 
Merwanji Panday v. Gorden (6) a contract 
to act as agents of a Company and Ram 
Chandra v. Rakhal Das (7), a contract to 
act as manager of trust properties which 
are referred to in Pollock andMulla’s Notes 
to s. 54,Specific Relief Act, where injunctions 
were refused to restrain the employers from 
determining their contracts with their em¬ 
ployees where the services to be rendered by 
the latter were of a personal nature. Section 
57 of the Specific Relief Act relied on by the 
plaintiffs in support of their case is only 
an enabling section. Though the Court 
may not issue an injunction to restrain the 
breach of an affirmative covenant in a con¬ 
tract in view of s. 55 cl. (/) of the Act, it is 
not precluded from enforcing by injunction 
a negative covenant which is coupled with 
such affirmative covenant and which iseither 
express or implied. 

Whether the Court would enjoin the per¬ 
formance of a negative covenant or would 
infer the existence of such covenant by 
implication must again depend on the cir¬ 
cumstances of each case. It is not conceiv¬ 
able what equitable grounds can be urged 

(3) ('1862) 5 L. T. 601. 

(4) (1865) 147 R. R. 872; 11 Jur. (n. s.) 1013; 1 Eq. 
411; 14 W. R. 165; 13 L. T. (n. s.) 586. 

(5) (1851) 87 R. R. 87; 3 Mac. & G. 250; 20 L. J. Ch. 
401; 15 Jur. 591; 18 L T. (o. s.) 177; 42 E. R 257. 

(6) 6 B. 266 at p. 283; 3 Ind. Dec. (n. s.) 634. 

(7) 20 Ind. Cas. 157; 41 0. 19; 17 C. W. N. 1045, 
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for enforcing a negative covenant of an 
employer in a contract of employment pure 
and simple where the employee is only en¬ 
titled to Ids remuneration. 

i iie cases of Subba Naiclu v. Haji Badsha 
(8) and South. Indian Export Co. v. Svbbo 
i\ a idit ( 9) which probably relate to the same 
mica mines of Subba Naidu a party to both 
the cases, are distinguishable. They were 
not contracts of employment pure and simple 
as the present case. In the first case 
the plain ti its-respondents had advanced 
Rs.l0,b00 without interest to the defendant 
which sum was required by the defendant 
to work his mica mines and in considera¬ 
tion thereof the defendant had agreed to 
consign all mica produced in their mines to 
plaintiff at Madras for sale upon certain 
terms, and had subsequently executed a 
mortgage agreement also in their favour, 
dhey complained that the defendants had 
in contravention of the first agreement 
agreed to consign to another firm mica pro¬ 
duced by the use of the capital to another 
hrm, and that under the second mortgage 
agreement the principal defendants had 
agreed to liquidate certain loans due by 
them to the plaintiffs out of the sale-pro¬ 
ceeds of mica, and unless they were restrain¬ 
ed by an injunction irreparable loss would 
result to them. The temporary injunction 
asked for was in respect of 231 cases which 
had been divertedfor sale to another agency. 
In the latter case again the plaintiffs had 
agreed to finance the defendants with a 
standing advance of Rs. 55,000 in considera¬ 
tion of the defendants agreeing to employ a 
nominee of the plaintiffs as manager to 
assist in working the mines and had agreed 
to effect Sales jointly with the plaintiffs for 
a period of five years and to pay to the 
plaintiffs 5 per cent, commission on such 
sales. 

The plaintiffs were not a Banking Com¬ 
pany, but an expert Company of traders. 
The defendants had some difficulty in work¬ 
ing their mines which were valuable, and 
the consideration of the advance which en¬ 
abled them to work the mines was the right 
to part in the management and in effecting 
the sales. The Court observed that it had 
been pointed out in some cases that it is for 
the interest of persons in the position of the 
defendants that breaches of agreements of 
this sort should be prevented by an injunc¬ 
ts) 26 M. 168; 13 M. L. J. 13. 

(«■ 7 Ind. Caa. 213; (1910) M. W. N. 274; 8 M. L. T 
J43. 


r 
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tion because unless there isj that security 
they will not have the advantage of people 
enteiing into such agreement‘s with them. 

Reference was inter alia ma«de to the case 
of the Metropolitan Electric Siipply Co., Lid. 
v.Gin dev (10) and no attempt was made to 
distinguish the Indian Law from the English 
Law on this point. Vi 

In the agreement in suit, theiWis no express 
covenant by the defendants agreeing i.ot to 
employ anyother stevedores during the 
stipulated period. Recent English author¬ 
ities have refused to import; in contracts 
for personal service even in the case of an 
employee a covenant on his part to serve no 
other rival employee during the stipulated 
period: Halsbury's Laws of England, Volume 
X\ 11, para.526,M ortimerv. Beckett (11) it may 
possibly be questioned howfar these rulings 
should apply here in view of Illustration ( d ) 
to s 57, Specific Relief Act. See Bum & Co. v. 
Colin McDonald (12). But the case of the 
employer stands on a different footing. He 
maybe content with paying the fixed re¬ 
muneration to the employee without re¬ 
quiring his services. The present case is 
much stronger. Jt would appear that the 
parties contemplated that there should be 
no negative covenant on the part of either. 
The alleged agreement mentions inter alia 
the following clause: 

‘ Penalty for non-performance on either 
side estimated amount of ship’s bill.” 

The plaintiffs are not confined to the de¬ 
fendants. It is open to them to .neglect or 
refuse to attend to the defendants’ ships 
and though the defendants may be seriously 
inconvenienced and may suffer a loss far in 
excess of the ship’s bill, by detention of the 
ships, their claim is limited to the ship’s 
bill. If the plaintiffs are at liberty to refuse 
to work for the defendants on payment of a 
certain amount as damages, it would be in¬ 
equitable to force the defendants to employ 
no other agency though they in their turn 
are prepared to compensate the plaintiffs or 
to infer by implication a negative covenant 
in that behalf. , 

Subject to what the plaintiffs may be 
able to prove at the hearing it would appear 
that no prirna jacie case has been made 
out by the plaintiffs to entitle them to a 

(10) (1901) 2 Ch. 799; 70 L. J. Ch. 862; 84 L. T. 818: 

49 W. R. 508; 65 J. P. 519; 17 T. L. R. 435. 

(11) (1920) 1 Ch. 571; 89 L. J. Ch. 245; 123 L. T. 2<; 

64 S. J. 341. 

(12) 1 Ind. Cas. 829; 36 C. 354: 13 C. W. N. 255; 9 C. 

L. J. 100. 
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decree for an' injunction. It would also 
appear that they have not shown that ir¬ 
reparable loss would result to them by the 
refusal of the injunction; on the contrary 
it would appear that the issue of the in¬ 
junction would work a great hardship on 
the defendants 

Whether the amount fixed in the agree¬ 
ment is by* way of penalty or liquidated 
damages, is a question for the Court to de- 
oide at the hearing. Possibly the plaintiffs 
may suceeed in proving that this sum was 
the fixed price at which each party bought 
the right.to avoid their liability under the 
contracts in respect o L each shipment and, 
therefore, not a penalty. Possibly again the 
defendants may be able to have this sum 
reduced by the amount saved by the 
plaintiffs in consequence of the plaintiffs 
not being required to render their 
services. The cost of such services would 
Within their special knowledge of the 
IjlaintifFs. They cannot, ,therefore, experi- 
ence any difficulty in proving the exact 
amount of such' cost. The plaintiffs have 
complained that they would have to file 
separate suits in respect of each shipment 
of the defendants that comes into the port. 
It is equally open to them to file one suit 
for recovery of the amount due to them 
after the expiry of the stipulated period, 
or if, they so wish to institute one suit for 
the estimated amount of theirclaim treating 
the contract as broken and if the suit comes 
to trial after the expiry of the stipulated 
period, as very likely it would, to pi;ove the 
actual amount to which they are entitled. 
On the other hand, an injunction would, 
mcan compelling the defendants either to 
divert their ships from this port causing 
them immense loss and depriving the 
public use of their ships at this port 
or to have the services which are of a deli¬ 
cate nature rendered by the plaintiffs who 
are objectionable to them and in whom they 
have no confidence, however, estimable they 
may be, or, however, efficient they may be 
in their work The contract provides for 
work being done by the plaintiffs to the 
satisfaction of the masters of the steamships 
or trie defendants. The duties of a steve- 
dore are of such a delicate nature that 

where his relations with the employers are 

anything biit friendly, it would only result 1 

! n ??" 8tant quarrels between the plaintiffs 
anq the masters of t(ie defendants’ ships to 
le prejudice of both and lead to further 
illation. It may transpire at the liearipg 


that the agreement was not binding on the 
defendants or that there was no obligation 
on the defendants to employ the plaintiffs. 
The defendants would in that case have no 
remedy whatsoever. 

. Assuming, therefore, that there is a sub¬ 
sisting and valid agreement between the 
parties which contains a negative stipula¬ 
tion I am of opinion that it is one which the 
Court as a Court of Equity is not likely to 
enforce at the final hearing in the circum¬ 
stances of this case, and that if the injunc¬ 
tion is discharged, it is not likely to cause 
irreparable loss to the plaintiffs/ The in¬ 
junction issued by the learned Additional 
Judicial Commissioner should, therefore, be 
discharged. 

z. K. Injunction discharged 


LAHORE HIGH COURT. 

First Civil Appeal No. 2052 of 1923. 

March 25, 1924. 

Present: —Mr. Justice Scott-Smith and 

Mr. Justice Fforde. 

♦ MUL SINGH— Applicant — Appellant 

V6VSUS 

RAM SINGH-JAMIAT SINGH and others 

—C KE DITO RS — R ES PON D E S' TS. 

Provincial Insolvency Act (V of 1930), s. 10 — 
Insolvency , petition for—Debtor unable to pay debts, 
meaning of. 

Where it appears prima facie that a petitioner for 
insolvency is unable to pay his debts his application 
should not be rejected merely because upon a nice 
calculation of the value of his assets it might bo 
possible to hold that the value of the assets exceeds 
the amount of his liabilities. 

First appeal from an order of the District 
Judge, Lyallpur, dated the 15th June 1923. 

Mr. M. L. Puri, for the Appellant. 

Sardar Jawahar Singh for Sardar Kharak 
Singh , for the Respondent. 

JUDGMENT. 

Scott-Smith, J. —This is an appeal 
from an order of the District Judge of 
Lyallpur, dismissing an application by Mul 
Singh to be declared an insolvent on the 
ground that he is not unable to pay his 
debts. The amount of liabilities entered in 
the petitioner’s schedule is Rs. 37,000. 
He has one square of land, and .certain 
Other property which is stated to be worth 
Rs. G.QOO. The learned J udge says that 
the square of land is worth over Rs. 32,000 
and that, therefore, the assets exceed the 
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liabilities. It appears, however, that some 
oi the creditors, who were present, said 
that the debts due to them exceeded the 
sums entered by the petitioner in his 
schedule. If the amount of their debts is 
as stated by them, then the total liabilities 
exceed Rs. 40,000, and even taking the 
market value of the square to be Rs. 32.000, 
the assets are less than the liabilities.’ 

The learned District Judge apparently 
considers the square to be worth more 
than Rs. 32,000, because one of the credi¬ 
tors, who was present, offered to buy it 
for that sum. We are not sure that this 
offer was a genuine one, but in any case 
it appears to us prima facie that the 
appellant is not able to pay his debts. 

Some of the creditors, who were present, 
offered to accept the square of land owned 
by the appellant in satisfaction of all the 
liabilities mentioned in his schedule, but 
the petitioner refused this. From’ his 
refusal the learned District Judge has 
drawn an inference unfavourable to him. 

It appears that the petitioner refused 
partly because he does not consider that 
he is entitled to sell this square, see his 
2nd and 3rd grounds of appeal. 

We accept the appeal and, setting aside 
the order of the learned District Judge, we 
remand the case to him in order that he 
may pass an order adjudicating the appel¬ 
lant an insolvent and proceed further in 
accordance with law. We make no order 
as to costs. 
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Under the Hindu Law delivery of possession is not 
necessary in order to validate "a gift provided that 
there is acceptance on the part of the donee, [p. 327, 

col. 2.] 

Where a gift of immo\ T eable property is made in 
favour of a female and the donee is described as 
"mnlik kamil", she takes an absolute estate in the 
gifted property, fp- 327, col. 1.] 

Second appeal from a decree of the Dis¬ 
trict, Judge, Lahore, dated the 23rd August 
1920. 

Pandit Sheo Narain , R. B., and Lala Hcir- 
gopal , for the Appellant. 

Lala Ravi Chand Manchanda and Sardar 
Kharak Singh , for the Respondents. 


z. K. 


Case remanded , 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2743 of 1920. 

January 29, 1924. 

Present :—Justice Sir Henry Scott-Smith, 
Kt., and Mr. Justice Harrison. 
BHAGWAN SINGH, minor, under 

THE GUARDIANSHIP OF HLJKAM SINGH— 

Plaintiff— Appellant 
versus 

KIRPA RAM and others—Defendants 

—Respondents. 

Hindu, Law—Gift in favour of person not in exist¬ 
ence, validity of—Possession, whether necessary _ 

Acceptance of gift—Gift in favour of female—Estate 
taken. 


JUDGMENT. —The material facts of 
the case out of which the connected Appeals 
Nos. 2743 and 2747 of 1920 by the plaintiff 
and No. 2778 of 1920 by Kada Singh etc. 
defendants, have arisen are as follows :— 
On the 21st of May 1903 Sunder Singh 
of Bhasin, Lahore District, executed a deed 
of release in favour of his minor son Gur- 
hachan Singh and his wife Mvsammat 
Basant. Kaur under which he gave up to 
them all hjs rights in land owned Lv him 
in village Bhasin in the Lahore District, 
and in village Ghazikakain the Gujranwala 
District. It was also provided in the deed 
that the absolute owners of the, land in 
question should be Gurbacban Singh and 
Musammat Basant Kaur or any issue which 
she might subsequently have by Sundar 
Singh. Gurbacban Singh died in 1903 and 
mutation of the land situated in Bhasin 
was sanctioned in favour of Musaimnat 
Basant. Kuar on the 20th of September 1904. 
Sometime in 1905 or 1906 Musmmat Basant 
Kuar gave birth to Bhagwan Singh, plaint¬ 
iff. Between 1904 and 1916 Sundar Singh 
made 11 alienations of land included in the 
property referred to in the deed of release. 
The plaintiff, relyingupon this deed, brought 
the suit out of which these appeals arise 
for possession of the whole of the land so 
alienated. The learned District Judge held 
that under the deed of release Gurbacban 
Singh and Bhagwan Singh, who was sub¬ 
sequent lv horn, became owners in equal 
shares of the ]a~d. He also held that Mus- 
ammat Basant Kuar had only a life-interest 
in the land which upon her death in 1911 
became extinct. He further held that Nus- 
ammat Basant Kaur inherited a life-estate 
in Gurbachan Singh’s half share and that 
after her death that 6hare reverted to the 
donor Sundar Singh. In regard to the deed 


w-n-vn. uoDor ounaar oingn. in regaiu ^- 

Under the Hindu L_iw a gift to a person not In exist- * of release he held that there was really a 

* n06 “ mvahd - [p ' 327 > U gift to Gurbachan Singh and Musammat 
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Basant Kuar, but so far as the land at 
Ghazikaka was concerned it was never acted 
upon, mutation never having been effected 
and possession never having been given. 
He, therefore, gave the plaintiff a decree 
for half of the Bhasin lands and dismissed 
the rest of his claim. It should be noted 
that the plaintiff originally asked an alter¬ 
native relief that he should be given a 
declaration that the alienation should not 
effect his reversionary rights but he subse¬ 
quently gave up this part of the claim. 
From the order of the District Judge the 
plaintiff has filed two appeals. In one he 
asks for -possession of the whole of the 
Ghazikaka land and in the other for half of 
the Bhasin land for which the lower Appel¬ 
late Court has not given him a decree. 
The third appeal is by Kada Singh and 
others, alienees, in regard to some of the 
Bhasin land. 

A perusal of the deed of release or the 
deed of gift, as it really is, shows, that the 
intention of Sundar Singh was to make a 
settlement upon his son Gurbachan Singh, 
upon his wife Musammat Basant Kaur and 
on other sons whom he might have by her. 
T,he first point argued by Sardar Kharak 
Singh on behalf of the defendants-appel- 
lants is that a gift to a person not in exist¬ 
ence at the time is invalid according to 
Hindu Law. The authority for this is 
Art. 295 of Mulla’s Principles of Hindu Law, 
3rd Edition, and Mayne on Hindu Law, 
8th Edition, page 514. Th is is not seriously 
disputed by Counsel for the plaintiff and 
we, therefore, hold that the deed of gift 
does-not confer any rights upon Bhagwan 
Singh, who was born after its execution. 
There is no reason, however, why the deed 
should not be considered valid so far as 
Gurbachan Singh and Musammat Basant 
Kaur are concerned. It purported to make 
them absolute owners of the land gifted. 
The words used are “malik kamil ” which 
can have -but one interpretation. We, 
therefore, hold that the learned District 
Judge is wrong in his view that Musammat 
Basant Kaur received only a life estate 
under this deed. Lala Hargopal on behalf 
of the plaintiff contends that it conferred 
rights of absolute ownership upon Gur¬ 
bachan Singh and Musammat Basant Kaur 
in equal shares. When Gurbachan Singh 
died his mother Musammat Basant Kuar 
succeeded to his half share, but in that she 
had only a life-e3tate wdiich became extinct 
the land reyerting to her husband Sundar 


Singh, upon her death in 1911. As regards 
the half share of which she was the absolute 
owner under the deed of gift her sole heir 
is her son Bhagwan Singh, the plaintiff and 
he is undoubtedly the owner of half the 
land which was the subject of the gilt. 

The next question is whether the gift was 
valid as regards the land in village Ghazi¬ 
kaka. Counsel for the defendants urges 
that in order to validate a gift under the 
Hindu Law it is necessary that possession 
should be given to the donee. Mr. Mula, 
no doubt, in Art. 294 of his Principles of 
Hindu Law, 3rd Edition, says that gift 
under the Hindu Law is not valid unless 
it is accompanied by delivery of possession 
but there are various cases in which it has 
been held that delivery of possession is not 
necessary, see inter alia Balmokund v. Bhag¬ 
wan Das (1), Joitaram v. Nandlal (2), Ram 
Cliand v. Devi Chand (3) and Ram Charan 
Das v. Bhagwati (4). In the Punjab Law 
Reporter case it was held that there must 
be acceptance on the part of the donee. In 
the present case it is clear that, a9 pointed 
out by both the lower Courts, that the gift 
was fully acted upon as regards the land 
in village Bhasin, and the power-of-attorney 
(Ex. P. W.-l) executed by Musammat Basant 
Kaur in favour of Teja Singh lambardar , 
on the 2nd of May 1905 shows that she con¬ 
sidered herself the owner of the gifted land 
situated in Ghazikaka. It is, therefore, 
clear that she accepted the gift of that land 
and, having regard to the fact it was situat¬ 
ed in another District than that in which 
the donor lives, we do not attach any im¬ 
portance to the fact that he did not cause 
mutation of it to be effected in her name. 
The fact that he subsequently alienated 
some of this land merely shows that he was 
dishonest and not that he repudiated the 
gift. We, therefore, hold that there was a 
valid gift of the land situated in both the 
villages. 

Having regard to our finding the plaintiff 
is entitled as the heir of his mother Musam¬ 
mat Basant Kaur donee to half the land 
gifted in both in Bhasin and Ghazikaka 
villages. We, therefore, dismiss the defend¬ 
ant’s Appeal (No. 2743 of 1920) and the 
plaintiff’s Appeal (No. 2747 of 1920). We 
accept the plaintiff’s Appeal (No. 2743 of 

Cl) 16 A. 185; A. W. N. (1894) 21; 8 Ind. Dec. (n. e.) 
119. 

(2) 27 B. 31; 4 Bom. L, R. 754. 

(2) 21 P. L. R. 1901. 

(4) 52 P. R. 1908; 103 P. W. R. 1908, 
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l.>2o and in addition to the decree given to 
him by the lower Appellate Court we give 
him a decree for half the land claimed by 
him situate in A lauza Ghazikaka Under 
the circumstances we leave the parties to 
bear their own costs in all Courts. 

' z - ,v ' Appeal accepted. 
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against the judgment of Mr. Justice Thorn* 
hil which was delivered on the 20th of June 
1924. 

The suit was brought under O. XXXVII 
of the C. P. C. and was based upon five 

of which were dated the 19th 
and one was dated the 23rd 
In all material lespects they 


CALCUTTA HIGH COURT. 

Appeal from Original Civil Jttrisdic- 

t i on No. 145 of 1924. 

March 27, 1925. 

Present :—Sir Lancelot Sanderson, 
lvr., Chief Justice, and Mr. Justice 
- _ Kan kin. 

SkhhLAL MANGTl LAL— Plaintiffs 

—Appellants 

/ .9 

The LISTER ANTISEPTIC 

DRESSING Co., Ltd.—Defendants— 

Respondents. 

Negotiable Instruments Act (XXVI of 1881) ss 26 
27 28—Companies Act (VII of 1013), s. $0-Hundi 
endorse a by payee as managing agent of Com pan,,— 
.Liability of Company . 

It is of the utmost importance that the name of a 
person or lirm to he charged upon a negotiable docu¬ 
ment should he clearly stated on the face or on the 
back of the document, so that the responsibility is 
made plain and can be instantly recognised as ‘ the 
document passes from hand to hand. [p. .329, col. 11 

i ■ ,. , * , principal’s name should 

be in some way disclosed; it must be disclosed in 
such a way that on any fair interpretation of the in¬ 
strument his name is the real name of the person 
liable upon the bill. fp. .329. cols. 1 & 2.] P 

. A hundi was drawn in favour of “AI & Sons" It 
was .endorsed by the payee as “M & Sons" and there 
was a further endorsement upon it as follows —“M & 
Sons. Managing Agents L. Co.": 

Held, that the words "Managing Agents L. Co " 
were merely descriptive of the firm of “M A Sons" 
and that it would not be clear to any one who took the 
document that the responsibility of the L. Company 
was intended to be involved, it might be that by * a 
consideration of the document one person might come 
to the conclusion that the responsibility of the Com¬ 
pany was intended to be involved and another person 
might come to the conclusion that it was intended that 
the personal liability of “M & Sons” only was involved 
and that, therefore, the L. Company could not be held 
liable on the document, [p. 329, col. 2 ] 

Appeal against the decision of Mr. Justice 
Thornhill, dated the 20lh June 1921 

passed in the exercise of Original Civil 
Jurisdiction. 

. 7 M „ es ® r f- ?■ N - Banerjee, K. P. Klmitan and 
A. C C natterjee, for the Appellants 

Hix Be „°de Milter and Mr. 5. C. Bose, for 
the Respondent. 

JUDGMENT. 

Sanderson, C. J.-This is an appeal 
by the plaintiff _ firm, Sreelal Mangtulal 


hand is , four 
of May 1922, 
of May 1922. 
were in the 


and, it will be 


same form, ... 

sufficient if I refer to that which is marked 
A. It was in these terms: “ Calcutta, 
19th May 1922. (180) one hundred and 

eighty days after date without grace I pro¬ 
mise to pay to Messrs. Mitter and Sons, or 
order the sum of rupees five thousand only 
for value received in cash. Sd. Mrigendra 
Lai Mitra." That document appears to be 
in the form of an ordinary promissory-note ; 
but for some reason, which is not apparent 
at present, it was accepted by Mrigendra 
Lai Mitra on the face of the document. 
It was endorsed by the payees, “Mitter 
and Sons." There was a further endorse¬ 
ment upon it, as follows; “Mitter and 
Sons, Managing Agents, Lister Antiseptic 
Co., Ltd.” 

The suit was brought by the plaintiffs on 
the allegation that the plaintiffs were holders 
in the ordinary course for valuable con* 
sideration : that the notes were endorsed by 
Mitter and Sons to the defendant Com¬ 
pany and that the latter endorsed them to 
the plaintiffs : they relied upon the second 

endorsement, which I have read, as an 
endorsement bv the “ Lister Antiseptic Co. 
Ltd." 


The learned Judge came to the conclu¬ 
sion that the documents were not endorsed 
by or on behalf of the C< mpanv, and he 
held that the words “Managing Agents, 
Lister Antiseptic Co., Ltd." were des¬ 
criptive or decorative and that “ they do 
not indicate that the instrument was made 
or endorsed by or on behalf of the Com¬ 


pany. 

The material section of the Indian Com¬ 
panies Act, 1913, is s. 89 which provides as 
follows “A Bill of Exchange, hundi or 
promissory-note shall be deemed to have 
been made, drawn, accepted or endoised 
on behalf of a Company if made, diavn, 
accepted or endorsed in the name of, or by 
or on behalf or on account of, the Company 
by any person acting under its authority, 
express or implied.” , 

In this case it has not been suggested 
that the promissory-note was endorsed in 
the name of the Company. The allega- 
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iion- put forward on behalf of the plaintiffs 
was that it had been endorsed by Mitter 
and Sons on behalf or on account of the 
Company. 

The principle upon which this case must 
be decided, in my judgment, was stated 
by Lord Justice Kennedy in the case of 
Chapman v. Smethurst (1), which is as fol¬ 
lows!—“ The proper test to apply in such 
cases is laid down in Lind ley on Companies, 
6tli Edition, \ olume I at page 280, where 
it is said : ‘The question is in every case 
One of construction : is the bill or note the 
bill or note of the Company or not ? Does 
it really purport so to be ? For, although 
given for the purposes of the Company, 
the bill or note may not even purport to 
bind it. If on the true construction of the 
instrument the bill or note is the bill or note 
of the Company, the Company will be liable 
upon it, and not. • the individuals whose 
names areon it, unless the bill or note is the 
bill or note of both. On the other hand, 
if on the true construction of the bill or 
notes it is not the bill or note of the Com¬ 
pany, the persons whose names are upon it 
will be liable upon it, whether they intended 
to be so or not.’ ’’ 

This principle was also stated by Lord 
Buckmaster in the case of Firm of Sadasuk 
Janki Das y. Kishan Pershad (2). Lord 
Buckmaster is reported to have said as fol¬ 
lows: “It is of the utmost importance that 
the name of a person or firm to be charged 
lipon a negotiable document should be 
clearly stated on the face or on the back of 
the document, so that the responsibility is 
piade plain and can be instantly recognised 
as the document passes from hand to hand." 
ThC learned Lord proceeded to say: “ The 
instrument, to which reference has been 
made, which appears on page 99 of Messrs. 
Iyenger and Adiga’s book on Negotiable 
Instruments, that ‘outside evidence is in¬ 
admissible on any person as a principal 
party unles9 his—the principal party’s— 
llarrn is in some way disclosed in the in¬ 
strument itself,’ is not in itself an adequate 
statement of the law. It is not sufficient 
that the principal’s name should be ‘in 
some way ’ disclosed ; it must be disclosed 

JiWDto) 1 K. R 927; 78 L. J. K. B. 651; 100 L. T. 

16 Manson 171; U Com. Cas. 94; 53 S. J 340; 25 

•T. Li. R. 383. 

xt ( 2L 50 Infi - Cas. 216; 46 I A. 33; 46 C. 663; 23. C. W. 
N-W7;J9 0. L. J. 310; 17A. 1, J. 405; 23 M. L. T. 

L J - 21 Bom. Ij R 603; 1 U. P. L. R. 

TP. O,) 37; (1919) M. \V. W 310; 10 L. VV. 143 (P. C.). . 


in such a way that on any fair inter¬ 
pretation of the instrument his name is 
the real name of the person liable upon the 

It is, therefore, a question of construc¬ 
tion whether the Company has been made 
liable by the endorsement which appears on 
the back of these promissory-notes and 
which is as follows: “Mitter and Sons, Manag¬ 
ing Agents, Lister Antiseptic Co., Ltd.’’ 

In my judgment it is possible that any 
one taking these promissory-notes might 
infer that the words which appear after the 
endorsement “Mitter and Sons’’ were merely 
descriptive of “ the Firm of Mitter and 
Sons, and it is not clear that the responsi¬ 
bility of the Company would be recognized 
by any one to whom the documents were 
transferred. 

The only point which, in my judgment, 
was of any substance was that these docu¬ 
ments bore the endorsement “ Mitter and 
Sons ’’ twice : and, it was urged that if the 
words “ Managing Agents, Lister Antiseptic 
Co., Ltd.’’ were merely descriptive of the 
Firm of Mitter and Sons there would be no 
reason for: “Mitter and Sons" endorsing 
the documents twice. It was urged that if 
the words, to which I have referred, were 
intended to be merely descriptive they 
might have been inserted after the first 
endorsement which appears upon the pro¬ 
missory-notes. • * 

1 am unable to accede to that argument. 

It seems to me that it would not be clear to 
any one, who took the documents, that the 
responsibility of the Company was intended 
to be involved. It might be that upon 
consideration of the documents one person 
might come tp the conclusion that the res¬ 
ponsibility of the Company was intended 
to be involved ; on the other hand, another ' 
person, taking these documents, might 
come to the opposite conclusion, vie., that 
it was intended that the personal liability 
of Messrs. Mitter and Sons only; was in¬ 
volved. The endorsement on the documents 
does not comply with the test laid down 
by the learned Lord that the “ responsibility 
is made plain and can be instantly recog¬ 
nized as the document passes from hand to 
hand". 

For these reasons, in my judgment, the 
learned Judge’s judgment was correct. 

An application was made to the Court 
for leave to amend the plaint in order to 
include a claim for money which it was 
alleged the plaintiffs had advanced to thp a 
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Company. There was no application at the 
trial for such an amendment and it is 
sufficient to say that, in my judgment, it is 
too late now for the plaintiffs to make that 
application. There is a further reason 
that there is not in the plaint sufficient 
indication as to what, if any, the considera¬ 
tion -was. Therefore, in my opinion, the 
application for amendment should be refus¬ 
ed. 

The result is that this appeal must be dis¬ 
missed with costs. 

Rankin, J. —I agree. 

z. K. Appeal dismissed. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Original Civil Suit No. 1039 of 1920. 

Execution Application No. 16t5 of 1925. 

April 8, 1925. 

Present: —Mr. Kennedy, J. C. 

Firm of ADAMJI JAFFORJI— 

Applicants 

versus 

Firm of BASRIO FADOO— 

Opponents. 

Insolvency —Interim Receiver, duties and powers of 
—Commencement of insolvency, date of—Application 
for adjudication—Decree obtained by insolvent, attach¬ 
ment of—Money realised in execution, disposal of — 
Procedure. 

The Provincial Insolvency Act does not precisely 
lay down the duties and powers of an interim 
Receiver as distinguished from an Official Receiver, 
but it must be intended that the Receiver interim 
should possess sufficient powers to maintain the 
estate (which may be about to be administered in 
insolvency) in such a position, that should the debtor 
finally be adjudicated, there will be no dilapidation of 
the estate between the insolvency application and 
the adjudication order, while at the same time no 
damage can be allowed to be done to any third 
person, in case the application of insolvency fails, 
[p. 330, col. 2.] 

The commencement of an insolvency dates from 
the date of the application for adjudication, [ibid.] 

When after an application for adjudication is made 
money is realized and paid into Court in execution of a 
decree held by the insolvent which has been attached by 
a creditor of his, the money should be treated as part 
of the estate of the insolvent and should be kept in 
Court till the application for adjudication is dis¬ 
posed of. [p. 331, col. 1.] 

Application by Interim Receiver for 
money realized in execution against the In¬ 
solvent being paid to him. 

Mr. Srikisho Das H, Lulla , for the Re¬ 
ceive **. 


v. firm of basrto fadoo. [89 1.0. 1925] 

Mr. Javhormal Vilatrai , for the Attaching 
Creditor. • • 

ORDER. —In this case Basrio Fudoo 
brought an action against Adamji JafFerji 
which action was dismissed with costs. 
Cnder the decree, therefore, Adamji 
Jafferji became entitled to recover a certain 
amount as costs from Busrio Fudoo. Some¬ 
where before the 12th of February of the 
current year, that decree was attached by 
Abdul Hussain. Under thatdecreea certain 
sum has been attached and brought in 
the Court for the benefit of the attaching- 
creditor, Abdul Hussain. 

On the 19th of December 1924 a petition 
to adjudicate Adamji Jafferji as insolvent 
was admitted by the Insolvency Court and 
on the 18th February 1925 the Official Re¬ 
ceiver was appointed interim Receiver. 

The adjudication has not yet taken place. 
The question is somewhat technical and it 
is this whether the interim Receiver under 
the Provincial Insolvnecy Act has the same 
rights as an Official Receiver after the ad¬ 
judication. 

It is perhaps somewhat difficult to extract 
from the Provincial Insolvency Act what 
precisely the duties and powers of the in¬ 
terim Receiver as distinguished from an. 
Official Receiver are inasmuch as we are 
referred in general to O. XI. of the C. P. C. 
But I take it that it must be intended that 
the interim Receiver should possess suffici¬ 
ent powers to maintain the estate (which 
may be about to be administered in insol¬ 
vency ) in such a position, that should the 
debtor finally be adjudicated, there will be 
no dilapidation of the estate in the interval 
between the insolvency application and the 
adjudication order, while at the same time 
no damage can be allowed to be done to any 
third person, in case the application for in¬ 
solvency fails. 

It is pointed out that the Receiver con¬ 
templated by ss. 50 and 51 of the Provincial 
Insolvency Act is not an interim Receiver 
and that it is impossible to suppose that 
the appointment of an interim Receiver was 
intended to have so far reaching effect on 
the estate when it is considered that the 
debtor after all may not prove insolvent. 
But it is not necessary to suppose that the 
interim Receiver would be vested with such 
special powers beyond these necessary to 
protect the estate of the insolvent in the in¬ 
terim. 

It is to the date of the application that 
we are to look as ths commencement of in^ 
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solvency and not to the date of the appoint¬ 
ment of the Receiver. And in this case, the 
application was made long before the appli¬ 
cation of Abdul Hussain for attachment, 
and, therefore, the property of the debtor 
should be kept in the same state in which it 
was on the 19th of December when the ap¬ 
plication was made, till it is known whether 
there is to be adjudication or not. Now, no 
doubt, had there been an interim Receiver 
appointed before the attachment of the 
decree held by Adamji Jafferji, that part 
of the property of Adamji Jafferji, namely, 
his claim under the decree, could not have 
been attached by his creditor without the 
leave of the Court and, therefore, if the decree 
was to be executed at all, it could only be 
executed by the interim Receiver who could 
move the Original Court according to the 
fate of the order of adjudication. It •would, 
therefore, in accordance with the spirit of 
the Insolvency Act, be proper to direct that 
things do remain as they are and that the 
money now paid in under the attached 
decree be treated as still being the part 
of the estate of the insolvent, as it stood on 
the date of the application, being in fact 
merely a change from amouut claimed to 
an amount realized, and it ought, therefore, 
I think, be kept in Court without being paid 
out to the attaching-creditor until the fate 
of the adjudication order is known. 

I do not think that the attaching creditor 
would be damnified by this order because 
assuming Adamji Jafferji was ultimately 
adjudicated insolvent and the Official Re¬ 
ceiver were appointed, then he would be 
ordered to re-pay the full amount to the 
Official Receiver. If, on the other hand, 
there is no adjudication, he will be entitled 
to withdraw this amount in full unless un¬ 
foreseen difficulties occur. Inasmuch as 
under s. 73,0. P. (1, applications for rateable 
distribution could only lie when execution 
applications have been made before the 
realization of the assets by the Court, there¬ 
fore, no subsequent applications, which may 
In made while the amount is kept in Court, 
will diminish the amount realizable by the 
present attachment-creditor, should there be 
no adjudication. 

The difficulty is that the attaching-credit¬ 
or would be out of the use of his money 
for some time, but I hope that can be re¬ 
medied by speedy disposal of the insolvency 
application. Should there be any delay in 

th* innlvancv application 
then he may move the Insolvency Court 


to be allowed to recover the money on giv¬ 
ing security. 

f. b. a. Order accordingly. 

z. K. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. Nil of 1925. 

March 31, 1925. 

Present: —Mr. Findlay, O. J. C. 
SHANKAR RAO and others—Plaintiffs 

—Appellants 

versus ' 

RAGHUNATHRAO— Defendant 
No. 7— Respondent. 

Civil Procedure Code (Aci V of 1908), s. 2 ( 2 ), 0. I, 

r. 10(2)—Order discharging defendant, whether decree- 
— Appeal, whether lies. 

An order passed under O. I, r. 10 (2) of the C. P. C. 
discharging: a defendant from the suit cannot be re¬ 
garded as falling within the definition of a "decree” in 

s. 2 (2) of the Code and as such no appeal lies from it., 
[p. 332, col. 1.] 

The mere drawing up of a formal decree cannot 
ipso facto make the corresponding order an appealable 
one, if it does not in itself really fall within the de¬ 
finition of a decree, [p. 331, col. 2.] 

Appeal against a decree of the Addi-. 
tional District Judge, Nagpur, dated 30th 
October 1924, in Civil Appeal No. 78 of 
1924. 

Mr. M. R. Bobde , for the Appellant. 

Mr. G. N. Bose , R. B., for the Respondent. 

JUDGMENT.— The only question, I 
am concerned with at present, is whether, 
an appeal lies or not in the present case. 
The order of the Subordinate Judge was 
passed on the 19th of February 1924, dis¬ 
charging the defendant-respondent Rag- 
hunathrao from the suit under circum¬ 
stances which are clear from that order. 
After the order had been passed, the plaint¬ 
iffs applied for a decree of dismissal to be 
formulated against defendant No. 7, so that 
they might be able to appeal against the 
said order, and the Subordinate Judge, in 
due course, did pass such a decree. 

In the first place, I would point out, with 
reference to the definition of “decree” in 
s. 2 (2) of the C. P. C., that the mere draw¬ 
ing up of a formal decree would not ipso 
■facto make the corresponding order an 
appealable one, if it were not, in itself, 
really such within the definition referred 
to above; c/. Pandurang v. Gayabai (1). 

(I) 62 lad. Cas. 467; 17 N. L. R. 66. ■ y 
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In support of the proposition taken up by 
present plaintiffs-appellants I have been 
referred to the decision in Gangadhara 
Rama Ron v. Durya Rao (2). It was therein 
held that the striking out of the defend¬ 
ant, s name on the ground that the plaint 
disclosed no cause of action against him, 
was an order which fell within the defini¬ 
tion of a “decree” and was appealable as 

such'; ' 

For my own part, with all respect, I am 
unable to concur in the Madras decision just 
quoted. The word “order” in O. T, r. 10(2), 
C 1 * P. C , would seem to me to be advisedly 
used, and no appeal lies under the Code 
from an order so passed. I cannot, therefore, 
see how such an order can be regarded as 
falling within the definition of a “decree” 
in s. 2(2) of the Code, and it seems to be a 
dangerous straining of terminology to hold 
that- such an order is a “formal expression 
of an adjudication which conclusively de¬ 
termines the rights of the parties with 
regard to the matters in controversy in 
the suit.” I concur, therefore, with the 
Judge of the lower Appellate Court in 
thinking that no appeal lies in this case. 

. Counsel for the Appellants has asked me 
in that event to treat the present appeal as- 
an application for revision. But this also 
I see no cause to allow. When, if at all, 
the plaintiffs appeal against the final judg¬ 
ment and decree in the suit, it will be open 
to them to object therein under s. 105, C. 
P. C , to the fact of the present respondent 
having been dismissed from the suit. The 
appeal is rejected. 

z - K - Appeal rejected. 

^ i # I 1 I I V # • | | k f | mm I I f m i | f f . 

(2)49 In d. Cas. 835; 42 M. 219; 36 M. L. J. 169- 9 L 
W. 329; 25 M. L. T. 184. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 67 of 1924. 

" 1 • 1 March 19,- .1925. 

Present: —Mr. Dalai, A. J. C. 

RAM HARAKH and others—Plaintiffs 

—Appellants 
versus 

SALIK RAM —Defendant—Respondent. 

Limitation Act (IX o-f 1908). Sch. /, Art. Q7— Mort¬ 
gage. i rim] tie—Possession taken l>y mortgagee—Dispos¬ 
session- Suit to recover vioi'tgage-money—Limitation 
commencement of. 


[89 I. C. 1925] 

Under a simple mortgage the mortgagee was entitled 
under certain circumstances to take possession of the 
mortgaged property. The mortgagee took possession 
oft hr property but was subsequently dispossessed 
therefrom. He thereupon brought a suit to recover 
the amount of the mortgage-money from his mort¬ 
gagor It was contended that the mortgage was of 
joint family property and being unsupported by legal 
necessity was void and also that the suit was barred 
by time : 

Held, (1) that even if the mortgage was void the 
mortgagee having got possession of the mortgaged 
property had an existing consideration for his mort¬ 
gage and that it only failed when the mortgagee was 
finally dispossessed of the property; [p. 333, col. 1 ] 

■ 2) that the suit was, therefore, maintainable and 
limitation began to run from the date of the disposses¬ 
sion under Art. 97 of Sch. I to the Limitation Act. 
[r6td.] 

Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
12th November 1923, reversing that of the 
Munsif, Musafirkhana, dated the 27th Feb¬ 
ruary 1923. 

Mr. Haider Husain , for the Appellants. 

JUDGMENT. —It is to be regretted 
that the defendant Salik Ram is not repre¬ 
sented. He is present in person and says that 
he has no money, so possibly he hopes that 
on a money-decree being passed against 
him the plaintiffs would get nothing for 
their trouble. 

The plaintiffs sued for a money-decree 
on the basis of two mortgage-deeds one of 
9th August 1907 and the second of a fur¬ 
ther charge of 10th August 1909. The 
mortgages were simple but on certain con¬ 
ditions failing, the mortgagee was entitled 
to take possession of the mortgaged pro¬ 
perty. 

What the mortgagee said was that he did 
take possession of the six plots of land 
mortgaged but subsequently the defendant 
took forcible possession of some of the 
plots till finally only one plot No. 2313 of 
7 biswas out of 42 biswas mortgeged land 
remained in the mortgagees’s possession. 
From this plot also the mortgagee was dis¬ 
possessed in 1329 Fasli corresponding to 
1921 A. I). The position taken up by the 
mortgagee was that this consideration fail¬ 
ed in 1921 and he sued for a money-decree 
on 14th August 1922. , 

The learned Munsif in a judgment of 
considerable capacity held the suit to be 
within time. Beyond the plaint allegation 
the Court pointed out that in the khasni 
of 1325 Fasli the mortgagee was shown m 
possession of plot No. 2313, so if the perioa 
of limitation was to be counted from the 
mortgagee's dispossession from that land 
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the suit was within time, even if the mort¬ 
gagee be considered to have been disposses¬ 
sed in 1325 Fasli. 

The judgment of the lower Appellate 
Court is considerably confused. There 
was before that Court the very clear judg¬ 
ment of the Munsif but possibly it was not 
carefully perused. The Munsif gave his 
opinion that limitation was governed by 
Art. 97 for money paid upon an existing 
consideration which afterwards failed and 
that the date of failure was the ejectment 
of the mortgagee from the last plot of land 
No. 2313 at the earliest in 1325 Fasli. This 
opinion is noway met by the learned Sub¬ 
ordinate Judge of the lower Appellate 
Court. In a confused way that Judge has 
stated that whether Art. 97 or Art. 116 ap¬ 
plied the suit for simple money-decree 
seemed clearly barred by time. The matter 
may have been clear to his mind but there 
being no statement in the judgment as 
to how the matter was so clear to him it 
is not clear to my mind at all. If Art. 97 
applied, and as the Munsif pointed out the 
cause of action accrued when the mortgagee 
was ejected from the last plot of mortgaged 
land, it cannot be said that the suit was 
barred by limitation. 

The question for decision is whether the 
suit is so barred. It is argued on behalf 
6f the mortgagee-appellant that the con¬ 
sideration failed when the mortgagee was 
dispossessed though the mortgage being 
made by the manager of a joint family of 
ancestral property without legal necessity 
was void. As already stated this Court is 
handicapped by the non-appearance of any 
Counsel on behalf of the respondent, but 
I do not see how this argument which is 
succinctly stated in the judgment of the 
Munsif can be repelled. Even though the 
mortgage was void the mortgagee having 
got possession had an existing considera¬ 
tion for his mortgage and it only failed 
when the mortgagee was finally dispossess¬ 
ed. The reference to the ruling : Gaja- 
dhar Bakhsh v. Gauri Shankar (1) in the 
k>wer Court’s judgment is not applicable. 
The Munsif has shown in his judgment how 
the ruling was inapplicable but the lower 
Appellate Court has not met the arguments 
of the Trial Court. I agree with the 
Inal Court that the ruling referred to 
must be confined to a case of simple mort¬ 
gage where there had been no subsequent 
possession as security for the mortgage. 

(l; 61 Ind. Cas. 205; 8 0. L. J. 81. 


I agree with the Munsif that the suit io 
within time, restore his decree and set 

aside the decree of the lower Appellate 

Court with costs of all the Courts. 

z - K * Decree set aside. 


Civil Appeal No. 3164 \opY9J8* 

January 23, 1924 . : 1 

Present: Mr. Justice Abdul Raoof 
and Mr. Justice Martineau. ' 
TULSI RAM— Defendant — 

Appellant ’ ' 

vcvsus 

Mehta DINA NATH and others — Plaintiffs 

—Respondents. 

Partnership . dissolution of-Partnership for-fixed 
term, whether can be dissolved before expiry of term-- 
Suit instituted before expiry of term-Expiry of term 
during pendency op suit — Suit, whether prematur™ 
Insolvency of plaintiff—Suit, whether can be continued 
—Civil Procedure Code (Act V 6f 1908), 0. XXVI 

r. 1-Commisswn issue of-Court, whether can deli- 

gate its functions of C oTnjnissioncj\ 

Even , when J Partnership is entered into for a fixed 
turn a decree for dissolution may be passed when the 
mutual confidence which the partners reposed in eabh 

other at the time when the partnership was entered 
into has ceased, [p. 334, col. 2.J 1 terea 

\Vhcre a suit is instituted for dissolution of * 
partnership at a time when the partnership cannot be 
dissolved but during the pendency of the suit fhe 
partnership becomes liable to dissolution, the 

?n!r 10 | t d . ls , ims f e(i as Premature inasmuch as the 

rffSSpWJ removed during the pendency 

Where a plaintiff is adjudicated an insolvent durinrr 
the pendency of tire suit, the suit cannot be cont.Wd 
except at the instance of the Keceiver [Mil 1 “ 

T n ppe |i f , rom a decree of the Subordinate 
Judge, Kulu. 

lant'' MChr Chand Maka J an . for the Appel- 

Lala .Jaga .,1 Nath, Lala Madan Gopal for 
Laia For/tr C hand and Mr. J. N. Bhandari 
for the Respondents. 1 

„ JUDGMENT.-This is an appeal from 
a deciee passed by the Subordinate Judee at 

Kulu, a Sub-Division of the Kangra ffitct 

in a suit for dissolution of partnership and 
rendition of accounts. The partnership 
business consisted in extracting timber from 
foiests in Kulu which had been leased by 
the Government to the plaintiff, floating it 
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down the river Beas to Wazir Bullar, and allowed interest on the sums declared at the 
there selling it. The plaintiff took into rate of one per cent, per mensem Tulsi 
partnership the first defendant Salig Ram Ram has appealed to this Court, 
on the 12th August 1910 and the second One contention advanced on behalf of the 
defendant Tulsi Ram, on the 10th January appellant is that the suit is premature, on 
1913. There was an agreement made by the ground that the partnership was one 
the plaintiff with Tulsi Ram in 1911, but it for a fixed term as it was to continue 
appears that that was not acted upon. On until all the timber was sold, and that, 
the 18th January 1914 Salig Ram entered therefore, the suit would not lie so long as 
into an agreement with Tulsi Ram in respect some of the timber remained unsold. [But 
of trees purchased by the former in certain even when a partnership is entered into 
forests. for a fixed term a decree for dissolution 

The plaintiff alleged that he had borne may be passed when the mutual confidence 
most of the expense incurred in the business which the partners reposed in each other 
and that the defendants had sold some of at the time when the partnership was 
the timber without consulting him and entered into has ceased (see Lindley on 
misappropriated the price. The defendants Partnership, 8th Edition, page 657). More- 
denied these allegations and said that the over, even if the suit was instituted pre¬ 
plaintiff had not supplied money as he had maturely, this would not be a sufficient 

agreed to do. Salig Ram pleaded that the ground for dismissing it at this stage, as 

plaintiff had sold the timber of the first the remaining timber was sold during the 
and second ghals or floats and realised the pendency of the suit, the initial defect 
price, and Tulsi Ram pleaded that all the being thus removed.] 

timber which had been sold was sold in A second contention is that the suit is 
consultation with the plaintiff and his agent bad for multifariousness as it includes claim 
and that as some of the timber had not for accounts in respect of timber compris- 

yet been sold the suit was premature. ed in three ghals or floats in two of which 

The Subordinate Judge on the 24th De- the appellant was not a partner. Without 

cember 1915 framed certain issues and going into the merits of this contention it 
appointed a Commissioner to take accounts is sufficient to say that it is too late for the 
and report on all the issues. Afterwards appellant to raise it now, not having set 
various other persons were appointed Com- up the plea in the lower Court. It is argu- 
missioners at different times. The persons ed on his behalf that the words “ misjoinder 
finally appointed were Brahma Nand and of parties or causes of action ” in s. 99 of 
Ram Chand, who examined witnesses and the C. P. C. do not apply to a case in which 
ultimately in December 1917 made two there is a misjoinder both of parties and of 
divergent reports, the former finding that causes of action but we do not agree with the 
large sums of money were due from Tulsi argument. Those words did not occur in 
Ram to the plaintiff and Salig Ram and the corresponding section of the old Code, 
the latter that the plaintiff and Salig Ram and the rulings under that Code which 
were in debt to Tulsi Ram. In September have been cited before us are, therefore, in- 
1918 the Subordinate Judge gave his judg- applicable. We are also unable to agree 
ment, which he divided into two parts. In with the misjoinder, if any has affected 
the first part he determined the shares of the merits of the case. 

the parties and passed a preliminary decree, It is next urged that the plaintiff was 
directing thatthe partnership should stand adjudicated an insolvent during the pend- 
dissolved from the 18th March 1915, the ency of the suit, and that the suit could 
date on which the Court had attached the not be continued except at the instance of 
timber at Dehra ; and in the second part the Receiver. This contention is correct, 
he went into the matter of the accounts, and it will be necessary to ascertain whe- 
and agreeing in the main with the report ther the Receiver wishes to continue the 
of Brahma Nand he passed a decree suit. This will be done by the lower 
against Tulsi Ram in favour of Salig Court, to whom we think the case must be 
Ram for Rs. 9,129 and in favour of the remanded in view of the fact, which has 
plaintiff for Rs. 20,ii69, of which amount been strongly pressed before us, that the 
Salig Ram was to be entitled to recover trial of the suit has been left in the hands 
Rs. 6,446, due to him in respect of the fiiSt of the Commissioners appointed by the 
tWQ The Subordinate Judge also lower Court. 
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No evidence at all was taken by the 
Court and the records consist of reports 
of various Commissioners, evidence 
taken by them and objections of the 
parties to the reports. The lower Court 
was competent to issue a Commission for 
the examination of the accounts but the 
case is not one which can be decided sole¬ 
ly on the result of such an examination. 
There are various points in controversy 
which have to be determined by the Court 
on evidence, and the Subordinate Judge 
had no power to make over the whole case 
to the Commissioners and to delegate his 
functions in the matter of taking evidence 
and determining issues to them. In this 
connection we may refer to a case recently 
decided by this Court, namely, Sawan Mai 
v. Raunaq Mai (1). There has been no trial 
of the case by the lower Court in the man¬ 
ner required by law, and there, must, there¬ 
fore, be a re-trial. 

The parties do not live in Kulu and 
we think that it would be more convenient 
if the case were tried at Dharmsala the 
headquarters of the Kangra District, where 
assistance of Counsel can be obtained, than 
in Kulu. We accept the appeal, set aside 
the decree of the lower Court, and direct 
that the suit be re-tried by the Senior Sub¬ 
ordinate Judge of Dharmsala. The Court- 
fee paid on the memorandum of appeal 
will be refunded and other costs will be 
costs in the case. 

A ppeal accepted ; 

z. K. Re-trial ordered. 

(1) 68 Ind. Cas. 802; 3 L. 209; (1922) A. 1. R.- (L.) 

47. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision Application No. 12 

of 1924. 

May 8, 1925. 

Present: —Mr. Kennedy, J. C., and 
Mr. Aston, A. J. C. 

DEOMAL ANI) ANOTHER—APPLICANTS 
■ ■ versus 

KEiANOOMAL JOTHMAL— Opponents. 

Civit Procedure Code (Act V of 1908), Sch. II, para. 

Arbitration, reference to, during pendency of suit 
Agreement, whether can be filed—Dispute decided by 
t Jurisdiction of arbitrators. 

Waere a dispute is referred to arbitration during 
We pendency of a suit but is subsequently decided by 


the Court itself, the arbitrator has no jurisdiction to 
proceed with the arbitration and any award made by 
the arbitrator under these circumstances cannot bo 
enforced. r l he only remedy which the aggrieved party 
can have in such a case is to sue for damages for 
breach of the contract to abide by the award. Tp. 336, 
col. 1.] 

Parties to a suit cannot have an agreement to refer 
to arbitration disputes in a pending suit tiled under 
para. 17 of Sch. 11 to the C. P. 0. The mere fact that 
the reference includes certain disputes which are not 
the subject-matter of the suit will not enable the 
parties to have the agreement tiled, [p. 336, cols. 1 & 2 ] 

Application to revise the judgment of the 

Subordinate Judge, Mehar, dated the 10th 
October 1923, in Suit No. 814 of 1919. 

Mr. Tahilram Maniram , for the Appli¬ 
cants. 

Mr. Kimatrai Bliojraj , for the Opponents. 

JUDGMENT. —This is an application 
under s. 115 of the C. P. C. for the revision 
of the judgment of the learned Sub-Judge, 
Mehar, dismissing certain objections to an 
award for deiault and oidering the award 
of the arbitrators to be filed and a decree 
passed in accordance therewith. 

In 1918 the opponent filed a suit against 
applicant in the Court of the learned Sub- 
J udge, Mehar, for the recovery of ornaments 
valued^at Rs. 700 and 100 sovereigns. 

On 7th April 1919 the subject-matter of 
the dispute in the suit and another dispute 
relating to the account between the parties 
were referred to arbitration. An applica¬ 
tion was subsequently made under para. 17, 
Sch. II, C. P. C., to file the reference and 
make it a rule of the Court. 

This was granted and the arbitrators 
were ordered to submit their award on 15th 
April 1919. Extensions were granted but 
on 20th January 1920 the learned Sub- 
Judge refused to grant any further extension 
and the reference was superseded. 

On the 25th June 1920 the Assistant 
Judge, Sukkur, reversed the decree of the 
learned Sub-Judge and granted time to 
the arbitrators to make the award. 

Against the decision of the Assistant 
J udge, Sukkur, a revision application was 
filed in the High Court. 

The learned Sub-Judge, Mehar, mean¬ 
while proceeded with the suit and on De¬ 
cember 21st, 1921, the suit was dismissed. 

On 28th October 1922 the High Court 
confirmed the order of the learned Assistant 
Judge, Sukkur. On the 24th June 1923 the 
arbitrators made an award. Rupees 700 
were awarded to the plaintiffs from defend¬ 
ant No. 1 on account of the ornaments 
together with interest at 8 annas per cent* 
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per mensem from 22nd June 1919 until 
recovery. Plaintiff's claim as regards the 
sovereigns was rejected. Rupees 855-15-6 
were awarded to plaintiff from defendant 
No. 1 with reference to the accounts together 
with interest at 8 annas per cent, per 
mensem from 3rd June 1923 until realiza¬ 
tion. On the 25th J tine 1923 the defendants- 
applicants tiled objections in the Court of 
the learned Sub-Judge, Mehar, pointing out, 
inter alia , that the Court had on 21st Decem¬ 
ber 1919 dismissed the suit relating to the 
ornaments with costs and that the arbitra¬ 
tors had no authority to adjudicate on that 
dispute. 

On the 10th October 1923 the learned 
Sub-Judge passed the following order: 

“Plaintiff is present. Defendant is not 
present in person or by Pleader. There is 
no proof. Let the award be filed and the 
decree passed in accordance thereunto.” 

Against this order the defendants have 
appealed. 1 am of opinion on the facts 
above mentioned that the arbitrators had 
no authority to make the award which 
they did, so far as the matters in the suit 
were concerned after they had been decided 
by the Court. 

The Courts, as Fletcher Moulton Lord 
Justice pointed out in Doleman & Sons v. 
Ossett Corporation (1), will not allow their 
jurisdiction to be ousted. 

There being no order for the stay of 
the suit pending before the learned Sub- 
Judge, Mehar, there was nothing to prevent 
him from proceeding with the suit and 
when the plaintifis’ claim in respect of 
the ornaments and sovereigns was dismiss¬ 
ed there was nothing left for the arbitrators 
to decide, so far as these claims were con¬ 
cerned. 

Even had the judgment of the learned 
Sub-Judge been referred and the arbitrators 
passed an award to the effect that it was 
erroneous and improperly obtained, the 
award could not have had the effect of 
annulling the judgment, the only remedy 
which a party would have against a party 
enforcing the judgment would be a suit for 
damages for breach of the contract to abide 
by the award; Barry v. Grogan (2). 

But apart from this a Full Bench of this 
Court in Haji Umar v. Shiva Idas (3) has 
held that parties cannot have an agreement 

(1) (1912; 3 K. B. 257; 81 L. J. K. B. 1092; 107 L. T. 
581; 70 J. P. 157; 10 L. G. R. 915. 

(2) (1808) 10 W. R. 727 (Eng.) 

^3) 81 lad. Cas. 653; 16 S. L. R. 174. 
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to refer to arbitration disputes in a pending 
suit filed under paia. 17 of the Second Sche¬ 
dule of the C. P.C. it follows that the refer¬ 
ence itself so far as the disputes involved 
in the pending suit were concerned was 
bad irrespective of the fact that the Court 
decided the disputes before the award was 
made. Other disputes, no doubt, were inr 
eluded in the reference, but if parties can 
not under para. 17 refer disputes in the 
pending suit in order that the jurisdiction 
of the Court may not be ousted and an un¬ 
seemly race ensue between the Court and 
the arbitrators, it appears to follow that 
such disputes cannot be referred under 
para. 17 in conjunction with other disputes. 

A part of the award, therefore, was upon 
a matter which was not validly referred 
and the amount of Rs. 700 awarded, in¬ 
cluded compensation for the incomplete 
well work and the different accounts, there¬ 
fore, cannot be separated by us. We set 
aside the decree and direct the lower 
Court to remit the award to the arbitrators 
under para. 14 (a), Sch. II, for the elimina¬ 
tion of matter not referred. No order as to 
costs. 

z. k. Application allowed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 114 

of 1923. 

November 18, 1924. 

Present: —Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Buckland. 
T. D. KUMAR and Brothers— Plaintiffs 

—Appellants 
versus 

BERUCK and COMENS— Defendants 

—Respondents. 

C. I. I*', contract— Duty of vendor — Documents not 
delivered to purchaser —Short delivery — Liability of 
vendor. 

Under a C. I. F. contract it is the duty of the 
vendor to tender to the purchaser the documents, 
■which include the contract of affreightment, the insur¬ 
ance policy and invoice. Where this is done and there 
is a shortage in the delivery, the purchaser would 
have his remedy either against the ship or against the 
Insurance Company as the case might be, but he 
would have no claim for goods which have not been 
landed against the vendor. Where, however, instead 
of delivering to the purchaser the necessary docu¬ 
ments under a C. I. t\ contract the vendor merely 
gives him a delivery order for specific) quantities of 
goods and the specified quantities are not delivered to 
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the purchaser, the vendor is liable to the purchaser in 
respect of the goods which are not landed, fp 337, col. 

^ 2; p. 338, col. 2.] 

Appeal against a decree of Mr. Justice 
Pearson, dated the 18th June 1923. 

Messrs. B. K. Ghost and S. N. Sircar , for 
the Appellants. 

Messrs. T Ameer Ali and R. C. Bauer - 
jec, for the Respondents. 

JUDGMENT. 

Sanderson, C. J. —This is an appeal 
by the plaintiffs in the suit against the 
judgment of my learned brother Mr. Justice 
Pearson, which was delivered on the 18th 
of June 1923, and by which he dismissed 
the suit with costs on scale No. 2. 

There were two contracts made between 
the plaintiffs and the defendants with refer¬ 
ence to steel plates. 

The present dispute relates to the con¬ 
tract made on the 26th June 1920, whereby 
the plaintiffs bought from the defendants 
about 15 tons of mild steel flats—100 bundles 
(of which the sizes were given ) and, 607 
bars, (of which the sizes were given). The 
price was at Rs. 15-8-0 per cwt. C. I. F. Cal¬ 
cutta per SS. Scliieldijk —cash on de¬ 
livery, which was to be given and taken as 
follows—Cash against shipping documents 
on arrival of the steamer. 

The other contract was made on the same 
day, and it related to mild steel rounds. 
The plaintiffs obtained delivery of the sub¬ 
ject-matter of that contract, and, there is no 
claim in this suit in respect thereof. It is 
only necessary to refer to it on account of 
the way in which the delivery was dealt 
with by the parties. 

The steamship arrived in Calcutta on the 
9th of August 1920. It appeals that the 
defendants’ vendors had drawn bills on the 
defendants in respect of th^se goods and 
the bills had been discounted by the Mer¬ 
cantile Bank. The defendants on the 23rd 
July 1920 wrote to the plaintiffs as follows: 

“Contract Nos. 1964, 1965 of 26th June 
1920. 

M. S. Bars ex. SS. Schieldijlc. 

“We w r ould refer you to our letter of the 
7th July handing you copies of our bills 
for material purchased by you under the 
above contracts and we beg to remind you 
that the steamer is due in port about the 
end of the month. We trust you are, there¬ 
fore, making the necessary arrangements 
for payment to the Mercantile Bank who 
will deliver you relative documents for the 
goods. Failure to do this will probably 


result in wharfage and other miscellaneous 
charges being incurred for which you will 
be wholly responsible as per terms of the 
above contracts but we hope yon will pre¬ 
clude any possibility of this by meeting your 
obligation in due time.” 

On the 2nd of August the defendants 
wrote again to the plaintiffs stating that the 
steamship had been entered at the Custom 
House and that the plaintiffs in their interests 
should file their papers there without delay. 

The procedure suggested by the defend¬ 
ants in the letter of the 23rd of July, was 
not strictly in accordance with the terms 
of the contract but nothing turns upon that 
in this appeal, because the plaintiffs took 
no objection to the procedure. 

In respect of these contracts they paid 
Rs. 5,000, on account. They obtained a 
delivery order in respect of the rounds 
given by the Bank and directed to Cox’s 
Whipping Agency and by reason of that de¬ 
livery order, they obtained delivery of the 
steel rounds 

There was some little delay in the pay¬ 
ment of the amount due in respect of the 
contract, which is now under discussion. 
On the 21st of August 1920, however, a sum 
of Rs. 4.711 was paid in respect of the steel 
Hats to the defendants direct, so that on or 
about the 21st of August the plaintiffs had 
paid all that was due from them to the 
defendants in respect of these two contracts. 

The contract was a C. I. F. contract as 
I have already mentioned. The rights and 
duties of the parties under C. I. F. con¬ 
tracts are well-known: and it is not neces¬ 
sary for me to mention them in detail. It 
is sufficient to refer to the case of Madlioram 
llurdeodas v. G. C. Sett (1), where the late 
Mr. Justice Mookerjee and I re stated the 
well-known incidents of such a contract. 

Under the contract it was the duty of the 
defendants to tender the documents, which 
would include the contract of affreightment, 
insurance policy and invoice to the plaint¬ 
iffs. That was not done as far as I can 
understand the facts of this case, which 
have not-been too clearly proved, the plaint¬ 
iffs never got the Bill of Lading in respect 
of this consignment : and, it has not been 
shown that they ever got the Policy of 
Insurance. 


The procedure which was adopted ap¬ 
parently with the consent of both parties 
was that the Bank gave a delivery order in 


(1) 10 Ind. Cus. 383; 45 C. 28; 21 C. W. N. 070* 26 
0. I,. J. 02. 
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respect of the steel flats, in the same way 
as was done in respect of the steel rounds, 
directed to Cox’s Shipping Agency, and the 
delivery order specified the goods as fol¬ 
lows, “Ends white 607, Calcutta 100; 707, 
in all.” These figures corresponded with 
the figures mentioned in the contract. 

As far as I can ascertain from the evi¬ 
dence which is before us the landing of 
these particular goods was finished on or 
about the 6th of September 1920. One 
would have expected that Messrs. Cox’s 
Shipping Agency would have delivered the 
goods, to the plaintiffs, and, I cannot see 
any reason why the plaintiffs should not 
have obtained delivery on payment of such 
charges as Messrs. Cox’s Shipping Agency 
were entitled to make. The defendants had 
received their money; the drafts held by 
the Bank had been met and the Bank had 
given a delivery order for the delivery of 
these goods. However, delivery was not ob¬ 
tained by the plaintiffs, and I am entirely 
unable to come to any conclusion upon the 
meagre evidence in this case upon the 
question as to -who was really responsible, 
for the delay in the delivery. It may have 
been the plaintiffs or it may have been the 
defendants—I am not able to express any 
opinion upon that question. 

The fact remains that the goods were put 
into the Bonded Warehouse and the Secre¬ 
tary of the Bonded Warehouse Association 
on the 7th December 1920 signed a warrant 
certifying that the goods in question were 
held in the Bonded Warehouse. That war¬ 
rant is dated the 6th of September, which 
I suppose is the date when the goods were 
put into the warehouse and the certificate 
was signed on the 7th of December. The 
certificate was to the effect that the Mer¬ 
cantile Bank of India Ltd. had deposited 
the goods and the certificate apparently was 
sent to the Bank. 

There is another fact which is material to 
this case. It appears that the warrant was 
endorsed by the Bank to the defendants 
and endorsed by the defendants tothe plaint¬ 
iffs on or about the 22nd December, 1921, 
so that more than a year had elapsed since 
the goods were put into the Bonded Ware¬ 
house. When that warrant was endorsed in 
favour of the plaintiffs, it appears that the 
Manager of the plaintiffs went and inspect¬ 
ed the goods in question. His evidence 
was that the goods were not in accordance 
with the contract. In the first place it was 
alleged that they were not of the sizes 
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specified in the contract and the marks were 
not in accordance with the contract and, 
further than that, instead of there being 
something like 15 tons, he said that he haw 
not more than 1 h tons. Learned Counsel 
for the appellants has stated in the coiuse 
of his argument that if the goods had been 
found in December 1921 in accordance 
with the contract the plaintiffs would have 
accepted them and, consequently, in my 
judgment, ihe main question in this case 
is whether the plaintiffs have proved that 
the goods which were carried to Calcutta 
and placed in the Bonded Waiehouse were 
not a sufficient compliance with the con¬ 
tract. 

As regards the quantity, in my judgment, 
there is really no doubt that there was a 
short delivery of about 198 pieces or bundles. 
It has been agreed that the money equiva¬ 
lent in respect of the goods short landed 
is Rs. 1,310 and, the fiist question which 
it is necessary for us to decide, is whether 
the plaintiffs are entitled to recover in res¬ 
pect of the goods which were short landed. 

It seems to me that if the defendants hsd 
carried out their undertaking under the 
C. I. F. contiact completely the plainiiffs 
>vould not have had any claim for the goods 
which had not been landed. The reason is 
that if the defendants had delivered the 
necessary documents to the plaintiffs, the 
plaintiffs would have been in receipt of the 
Policy of Insurance, the Bill of Lading and 
the invoice, and if there had been a shortage 
in the delivery the plaintiffs would have 
had their remedy either against the ship or 
against the Insurance Company as the case 
might be. 

The contract, however, was not carried out 
in the ordinary way and all that the defend¬ 
ants gave to the plaintiffs was a delivery 
order addressed to Cox's Shipping Agency 
for specific quantities of goods and the 
specified quantities were not delivered to 
the plaintiffs. Under these circumstances, 

lam of opinion that the plaintiffs are en¬ 
titled to succeed in this suit in respect oi 
the goods which were not landed. 

Then the only other part of the case 
which requires consideration, in my judg¬ 
ment, is whether the plaintiffs have proved 
that the goods which were in fact landed 
were not in accordance with the contract. 
The learned Judge has dealt with this 
matter in a few sentences. He said lho 
complaint that the goods were nofcacooi;- 
ing to contract is based on what plaintqj 
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Bays he found on inspection some 18 months 
after the goods arrived when he should 
have taken the shipping documents. As¬ 
suming it were so, I think his objection 
comes far too late : but in any case I think 
the evidence of the broker Mookerjee may 
be accepted that he inspected the goods 
while they were being landed and found 
them according to invoice.” My learned 
brother pointed out during the course of 
the argument that the broker Mr. Mooker¬ 
jee who gave evidence for the defendants 
and the plaintiffs’ manager who gave 
evidence for the plaintiffs were given 
evidence in May 1923, the plaintiffs’ 
manager speaking about the inspection 
which he had made in December 1921, 
and the broker Mr. Mookerjee, giving 
evidence of inspection which he had made 
in September 1920. Neither of these 
gentlemen had any note in connection 
tnerewith to which he might refer for the 
purpose of refreshing his memory and, 
speaking for myself I am of opinion that 
such evidence is very unsatisfactory in a 
case of this kind. 

Although 1 am not prepared to go so far 
as the learned Judge and to say that 1 
accept the evidence of the broker Mr. 
Mookerjee, I am by no means satisfied that 
the plaintiffs have proved beyond reason¬ 
able doubt that the goods, which were in 
fact landed, were not in accordance with 
the terms of the contract. Consequently, 
in my judgment, that part of the appeal 
fails. In my opinion, therefore, the appeal 
ought to succeed to the extent that there 
should be a decree entered for the plaintiffs 
for the sum of Rs. 1,310. 

(After dicussion) 

In this Court the parties will bear their 
own costs and my reason for that conclusion 
is that the appellants have succeeded as 
to a part of the appeal and failed as to the 
other part. As regards the costs in the 
Court of first, instance we direct that the 
plaintiffs do get the general costs of the 
suit and one day's hearing. 

Buckland, J. —As we are modifying 
the judgment and decree of my learned 
brother Mr. Justice Pearson I desire to 
make a few observations. 

The case as it has, now been presented 
to us falls under two heads—that of short 
landing and that of the condifion of the 
goods* in respect of marks and sizes. A 
considerable amount of argument has been 
greeted to the cjuestion of delay, but in 


t he very unsatisfactory state of the evidence 
it isimpossibleto find any clear reason either 
why the appellant did not press the de¬ 
fendants to deliver the goods or, on the other 
hand, why the defendants were themselves 
not more active in givingdelivery and there 
by discharging their obligations under this 
contract ; for, I should have thought that 
from the point of view of either party it 
would have been to their interest to see 
that the transaction was terminated. But, 
as I have observed, it is impossible to 
arrive at any clear explanation for the 
action or inaction of either party 

We are, however, left with a few definite 
facts:—short delivery is based upon docu¬ 
mentary evidence and in the judgment of 
my learned brother it is stated that the 
plaintiffs made a claim for refund of duty 
on goods short landed and received 
Rs. 18-11-0 on that account. Ido not think 
there can be any question, though the 
fact has been disputed in this Court, that 
there was a short delivery to the extent 
of about 198 pieces and to that extent the 
appellants are entitled to some relief. The 
point is not one which my learned brother 
dealt with at the trial and it may be that 
it was not given the same prominence as 
it has been given here. 

The position with regard to the sum 
which we propose to allow appears to me 
to be this: As has been pointed out 
by the learned Chief Justice, the 
original duty of the defendants was 
to deliver the proper documents under a 
C. 7. F. contract. That was not done be¬ 
cause it appears that the appellants were 
willing to accept a delivery order instead, 
and did so in lieu of the documents which 
otherwise it would have been the duty of 
the defendants to offer them. Had the 
defendants delivered the documents which 
it ordinarily would have been their duly 
to offer them, the plaintiffs would have 
their claim, as has been pointed out, either 
against the ship or against Insurance Com¬ 
pany but by accepting the delivery order 
they abandoned their right to proceed 
against other persons for short delivery. In 
consideration, the defendants must be taken 
to have agreed to deliver the full quantity 
specified and to be responsible for any 
shortage. That they have not done ; and, 
to that extent they ought to pay com¬ 
pensation to the appellants. That disposes 
of a portion of the claim. 

As regards the claim based upon ^oods 
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not being in accordance with the contract 
as regards marks and sizes I agree with 
the observations of my Lord and have 
nothing to add. 

z - K - Appeal partly allowed ; 

Decree modified. 
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formerly the holding of certain tenants, and 
in execution of rent decrees against these 
tenants, 1 he landlords who are the defend¬ 
ants second party in these suiis sold the 
holding and purchased the same in execu¬ 
tion and took possession thereof. On the 
lih ol June 1910, the plaintiffs took settle¬ 
ment of the land in dispute from the second 
party under a kabuliyat in which they de¬ 
scribed the land as zerait land of the pro¬ 
prietor and the term of the settlement was 
from Jeth 1317 to Baisakh 1324. They 
alleged that they were settled raiyats of the 
village and, although the settlement was 
lor a term of years, yet under the law they 
acquired a right of occupancy in the land 
and that they were entitled to retain posses¬ 
sion. Their case was that they were dis¬ 
possessed in May or June 1919, by the 
landlords, who gave a settlement of the 
land to the defendants first party in the 
year 1320. They accordingly brought the 
present suit for possession. Two sets of 
written statements were filed. One by the 
landlords and the other by the defendants 
first party, who are the new settlement- 
holders from the landlords. The landlords 
in their written statement stated that the 
plaintiffs were not settled raiyats of the 
village and did not acquire any right of 
occupancy in the land. They further alleged 
that the disputed land was settled with the 
plaintiffs as zerait for a period upto 1324 
/•’. £>., and that the plaint ill's in accordance 
with the agreement contained in the kabu¬ 
liyat, gave up possession at the end of 1324 
and the landlords took possession thereof 
in 1325 and settled the lands with the 
defendants first party. They pleaded limi¬ 
tation and want of title in the plaintiffs. 
The defendants first party alleged that the 
1 laintiffs gave up the land in suit just on 
the expiry of the term of the kabvliyat and 
the defendants tcok Settlement, thereof on 
the batai system from the am las of the 
landlords and then, in the next year 13^6, 
they tcok nakdi settlement under the 
kabuliyats. 

The learned Mursif framed a large 
number of issues in the suit. Issue No. 2 
was as to whether the plaintiffs’ suit was 
barred by the Law of Limitation. Issue No. 5 
was whether the plaintiffs surrendered the 
disputed land to the defendants second 
part}’ after the termination of the term of 
the kabuliyat ; and Issue No. 3 was as to 
whether the plaintiffs were the settled 
raiyats of the villages and whether they 


PATNA HIGH COURT. 

Appear from Appellate Decree No. 010 

op 1922. 

April 21, 1925. 

Present: Mr. Justice Kid want Sahav 

PALLAKDHARlTHAKUR ' 

AND01HEKS—P LA INTIFFS— A PPE LL A N TS 

versus 

BANKET THAKUR and others — 
Defendant s—R espondents 

ri l \ eu V l t Tenancy Act (VIII of 188.5), s. 184, Sch. 
Ill, Art. 3 — Limitation Act (IX of 1008), s. 3—Occv- 

Pancfi tenant—Dispossession at instance of landlord _ 

butt to recover possession of holding-Limitation— 
1 Lea of limitation raised but not pressed in Trial 

Court-Appeal-Appellate Court, whether can enter¬ 
tain plea. 

Where an oepupancy tenant lias been ousted from 
his holding and it is found that the landlord had a 
hand in the ouster, a suit by the tenant to recover 
possession of the holding is governed by Art. 3 of 

W 1 to th ® Bengal I enanev Act, and if it is found 
that the ouster took place more than two years before 

smt the suit must be dismissed as barred by time 
Lp. «H 1 , col. l.J 

Where the question of limitation is raised in the 
written statement of the defendant and an issue is 

e r- n if the iss , ue pressed in 

the lua Court, it is open to the defendant to press 

the point in appeal and if it is shown that the suit 

is barred by tune it is the duty of the Appellate Court 
to dismiss the suit, [ibid.] 

Appeal from a decision of the Subordinate 

M . uzaffer Poie, dated the 2fith April 
1922, against that of the Mtinsif, Muzaffer- 
pore, dated the 11th of February 1921. 

Messrs. 5. M. Mulliek and S. N. Bay for 
the Appellants. 

Messrs. K.P.Jayaswal and Murari Pd 

for the Respondents. 

1 “UP 11 * 8 is an appeal on 

behall ol the plaintiffs against a decision of 

the Subordinate Judge of Muzaffarpur, dis¬ 
missing their suit for possession of 7 bi alias 
and odd land. The plaintiffs contended 
that they had acquired right of occupancy 
in the land and that they weie dispossessed 
by the defendants in 1326 which oorrespc rds 
to sen.e time in May or June 1919 Their 
case was that the land in dispute was 
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have got any right in the disputed 1-uid. 
On the question of surrender the Muusif 
came to a finding that the plaintiffs did not 
surrender the land after the expiry of the 
term of the Icabidiyat , but held over and 
were dispossessed by the defendants after 
the decision of a case under s. 145 of the 
Cr. P. 0., which was in May 1919. On the 
question of status of the plaintiffs the learn¬ 
ed Munsif came to the conclusion that the 
plaintiffs were settled raiyats of the village 
and as such they acquired a right of occu¬ 
pancy in the land in suit. On the question 
of limitation the learned Munsif stated that 
the Pleaders had not addressed any argu¬ 
ment on this question. He accordingly 
decreed the suit. 

On appeal the learned Subordinate Judge 
has dismissed the suit on the ground of 
limitation. 

Against this decision the present second 
appeal has been filed on beahlf of the plaint¬ 
iffs and the point taken by the learned 
Vakil for the appellants is that upon the 
findings arrived at, the Court below was 
wrong in holding that the suit was barred 
by limitation. It has also faintly been 
argued that the question of limitation not 
being pressed in the Trial Court the learned 
Subordinate Judge ought not to have allowed 
the defendants to raise the question on ap¬ 
peal. As regards the last point u is clear that 
the question wa3‘ raised in the written state¬ 
ment and an issue was framed; and even if 
it was not pressed in the Trial Court, it was 
open to the defendants to press that point 
on appeal. Section 3 of the Limitation Act 
and s. 184 of the Bengal Tenancy Act are 
clear upon the point. 

On the merits the findings of the learned 
Subordinate Judge are that there was 
an ouster of the plaintiffs, that the 
landlords had a hand in the ouster of the 
plaintiffs and that the ouster took place 
more than two years before the suit. 
Upon those findings the suit was 
clearly barred by the provisions of Art. 3, 
Sch. Ill of the Bengal Tenancy Act. It. has, 
however, been contended by the learned 
Vakil for the appellants that the learned 
Subordinate Judge has come to a finding 
upon a case different from that made by the 
defendants in their written statement. He 
refers to the. written statement of the defend¬ 
ants-second party, who are the landlords, 
where tljyey state that the plaintiffs were in 
possession up to the end of 1324 and that 
land passed into the possession of the land¬ 


lords afterwards, lie points out that the 
last dale of the Fasli year 1324 corresponds 
to the 1st of September 1917, and the pre¬ 
sent suit was brought on the 1st of Septem¬ 
ber 1919 and, therefore, within two years 
from the date of the ouster ; and, therefore, 
the suit was not barred by limitation. Now, 
although the defendants second party state 
that the plaintiffs remained in possession up* 
to the end of 1324, the evidence given in the 
case was that the plaintiffs remained in pos¬ 
session up to Baisakh 1324, that is, when the 
term of the lease expired. The defendants 
first party in their written statement have ex¬ 
pressly stated that the plaintiffs gave up 
possession immediately after the expiry of 
the term of the kabuliyat and that the de¬ 
fendants first party took settlement of the 
land thereafter. There was evidence in the 
case at least of three witnesses, namely, the 
defendants’ witnesses Nos. 2, 5 and (1, as 
would appear on a reference to the decision 
of the Trial Court, who stated that the 
Settlement with the defendants first party 
was made in Jetli 1324. There was, there¬ 
fore, evidence in the case upon which the 
Subordinate Judge could come to a finding 
that the plaint iffs ceased to be in possession 
from Jeth 1324 and the finding of the learn¬ 
ed Subordinate Judge, on a consideration 
of the entire evidence in the case, that the 
dispossession took place in Jeth 1324, which 
will be more than two years from the date 
of the suit, is a finding which would justify 
the decree made by him. 

It is next contended by the learned Vakil 
for the appellants that when there was no 
issue raised as to the special limitation 
under Art. 3, Sch. Ill of the Bengal Ten¬ 
ancy Act, and, as there was no such issue 
raised, the learned Subordinate Judge 
ought not to have dismissed the suit on a 
plea of special limitation. The issue as 
framed did not specify as to whether the 
plea of limitation was under the Limitation 
Act or under the Bengal Tenancy Act; but, 
on the face of the ‘pleadings of the parties’ 
it is clear that what was intended was plea 
of special limitation under the Bengal Ten¬ 
ancy Act. 

Under these circumstances and ha vino- 
regard to the findings of the Subordinate 
Judge, I am of opinion that there are no 
merits in this second appeal audit must be 
dismissed with costs. 

z. K. 


Appeal dismissed. 



^ ^ -K'HaSHIRAM TEJBHANDAS V. JHAL1BAI. 

SIND JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Civil Revision Application No. 2 of 1923. 

February 20, 1925 
Present:—Mr. Kennedy, J C . and 
Mr Ru neb and Billaram, A. J C 
KHUSHIRAM TEJBHANDAS— 

Applicants 


versus 

JHALIBAI and others — Opponents 

Guardians ami Ward* Act (VI11 of 1890), s. 35— 
Civil Procedure Cole (Act V of 190S), ss. 151 Ko— 
Momy misapplied by guardian—Failure or surety to 
pay—Surety bond, enforcement of — Procedure. 

A surety under the Guardians and Wards Act who 
has failed to comply with an order of the Court 
directing him to refund sums misapplied by the guar- 
dian cannot he proceeded against under the procedure 
laid down in s. 115, read with s. 141, of the C. P. C. 
A regular suit must be instituted against him as pro- 
vided in s. .55 of the Guardians and Wards Act 
[p. 342, cols. I & 2.J 

Per Rupehand , A. J. C.— The ordinary mode of en- 
fwamg an obligation under a surety bond is by a suit. 
Section 1 lo, C P. C , however, provides for n* speciai 
or summary mode of_ enforcing a surety bond exe- 
cuted by a surety in a pending suit. It confers 
jurisdiction on the Court to make the surety a party 
to the suit, and to enable the party for whose bene¬ 
fit the bond was executed to enforce it by the ordi¬ 
nary process of execution of a decree in substitution 
of the ordinary remedy by a suit. This section deals 
with something more than a more mode of trial in 
a pending proceeding, and confers a substantive 
rig it of making a person who is not a party to a pend¬ 
ing suit to be made a party to it, and to be amen¬ 
able to the jurisdiction of the Court in execution 
pioceedings It cannot be extended to apply to en¬ 
forcement, of surety bonds given in favour of the 
Court in proceedings other than suits, [p.343, col. 1.] 

Revision against an order of the District 
Judge, Sukkur, dated the 7th October 1922 

Mr. Srikishanclas PI. Lulla , for the Ap¬ 
plicants. 

Messrs. Tolasing Khushalsing and Dip- 
cliand Chandumal , for Opponents Nos 2 
and 3. 

JUDGMENT. 

Kennedy, J. C.— In this case Narain- 
das was appointed by the District Court, 
Sukkur, guardian of the property of a cer¬ 
tain minor. The applicants entered into 
a bond that the guardian would duly per¬ 
form his duties. The District Court was 
of the opinion that the guardian had fail¬ 
ed properly to act and had misapplied a 
large part of the minors estate. The Dis¬ 
trict Court, therefore, directed a warrant 
to issue for the attachment of the property 
of the sureties inasmuch as the surety 
had failed to comply with an order direct¬ 
ing him to refund the amount misapplied. 


[89 I. C. 1925] 

The sureties come here seeking to have the 
order set aside on revision. 

It, may be taken for present purpose that 
the bond requires that the suretv should 
make good defalcation hv the guardian. The 
bond is not verv explicit and the form obvi- 
ouslr needs revision. 

The question at present is whether the 
procedure laid down in s. 145 of the C. P. C. 
is applicable to the case of a surety under 
the Guardians and Wards Act or whether 
the onlv redress is by wav of a suit urder 

s. 35 of the Guardians and Wa r ds Act. The 
matter is not free from difficulty* hut, it 
seems on the whole that the sureties in such 
a case do not give a bond for the fulfil¬ 
ment of any condition “imposed on the 
principal in any suit or in any proceeding 
consequent thereon" Tt is said that s. 141 
pi the C. P. C. extends the meaning of 
‘suit so as to cover an order in guardian¬ 
ship. That is true and it might he that if 
the guardian had agreed in such a pro¬ 
ceeding on the application of a partv to pay 
a defined sum into Court, on a particular 
date and the applicant, had "uarantepd that 
he would do so and he now failed, s 145 
would have annlipd hut, that, is not the 
caqp here. Tf that, he so then the pro¬ 
cedure laid down by s. 145 of the C. P. C. is 
inanrdipahle. 

What s Q pms to forh’fy this conclusion is 
the fact that it would not annear possible to 
proceed against the guardian himself in 
that summary wav but under the Guardians 
and Wards Act the guardian can only he 
coerced hv fine and inprisonment. It could 
not have been intended that there should 
be a more rigorous proceeding against 
the surety than against the guardian. 

I am. therefore, of the opinion that the 
order of the District. Judge ordering attach¬ 
ment of the property of the anplicants is 
ultra vires. I would set it aside without 
any ordor of costs and without preiudice to 
anything which mav be urged on either side 
should the bond he assigned, and sued 
on, which seems to be the only correct re¬ 
medy. 

Rupehand. A. J. C.— I concur with 
the learned Judicial Commissioner in the 
proposed order. 

Section 141, C. P. C., provides for the 
rules of procedure or practice laid down 
in the Code in regard to suits being 
followed a-< far as applicable to civil pro¬ 
ceedings other than suits. It presuppose 


i 




[89 1.0.1925] Ram chan dm thwart v. 

a pending proceeding properly insti¬ 
tuted in a competent Court having 
jurisdiction to deal with its subject-matter 
and is limited in its operation to the mode 
of trial in such proceedings distinguished 
from the mode in which an alleged right 
or obligation may be enforced or challenged 
in a Court of Law. 

The ordinary mode of enforcing an obli¬ 
gation under a surety bond is by a suit. 

Section 145, C. P. C , however, provides 
fora special or summary mode of enforcing 
a surety bond executed by a surety in a 
pending suit. It confers jurisdiction on the 
Court to make the surety a party to the 
suit, and to enable the party for whose bene¬ 
fit the bond was executed to enforce it by 
the ordinary process of execution of a 
decree in substitution of the ordinary 
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appear that the remedy of enforcing it by 
attachment and sale of the property of the 
guardian is not by proceeding under the 
Guardians and Wards Act but bv a suit filed 
by the assignee, though s. 45 of the Guardians 
and Wards Act empowers the Court to 
detain the guardian in prison and impose a 
daily fine on him until he complies with the 
or ers of the Court. 

It is no doubt desirable that the Court 
should have summary jurisdiction toenforce 
surety bonds executed in its favour in 
guardianship proceedings, but it is for the 
Legislature to confer such jurisdiction, and 
cannot be assumed by virtue of s. 141, C. P. 
0 . 

z K Order set aside. 


remedy by a suit. This section deals with 
something more than a mere mode of trial 
in a pending proceeding, and confers a 
substantive right of making a person who 
is not a party to a pending suit, to be made 
a party to it, and to be amenable to the 
jurisdiction of the Court in execution pro¬ 
ceedings. It cannot, in my opinion, be, 
therefore, extended to apply to enforcement 
of surety bonds given in favour of the 
Court in proceedings other than suits. In 
a properly constituted suit, it is not the 
Court but the party for whose benefit the 
bond is given, who applies for enforcement 
ofthebondin execution proceedings. He 
is the dominus litis for the purpose of the 
execution application. He is responsible 
for theconductof the proceeding,and for its 
expenses, it being carried on entirely for his 
benefit. 

A minor can hardly be said to be a party 
to the guardianship proceedings. It is diffi¬ 
cult to see how the rules of procedure per¬ 
taining to execution proceedings taken at 
the instance of a party can be applied for 
the purpose of enforcing a bond executed 
by a surety in favour of the Court in guard¬ 
ianship proceedings or be applied so as to 
enable the Court to issue execution suo 
motu. Section 35 of the Guardians and 
Wards Act provides for the bond being 
assigned by the Court in favour of a person 
interested in the minor’s welfare to enable 
him to enforce it by a regular suit, and it 
would appear that in the state of the law 
as at present, this would be the onls r mode 
of enforcing the surety bond. Even as 
against the guardiau himself who is the 
principal party under the bond it would 


PATNA HIGH COURT. 

Civil Revision No. 45 of 1925. 

May 21, 1925. 

Present Mr. Justice Adami and 
Mr. Justice Kulwant, Sahay. 

Babu RAM CHANDER TEWARY 

—Petitioner 
versus 

GUDAR POTEDAR and others—Opposite 

Pahty. 

Civil Procedure Code (Act V of 1908), s.75—Mort- 
qaqe suit—Defence that mortgage-debt had been satis¬ 
fied out of usufruct — Commission, issue of—Commis¬ 
sioner, authority of, scope of. 

The defence to a mortgage suit was that the mort¬ 
gagee had been in possession of a portion of the 
mortgaged property and that the mortgage-debt had 
been satisfied out of the usufruct of the property. 
At the request of the defendant a Commissioner was 
appointed but it was not clear for what purpose the 

commission was issued: ^ , . n 

Held that the Trial Court could not delegate all 
its iudicial powers to the Commissioner and that 
the utmost that the Commissioner could do was to 
investigate and report on the amount of profits de¬ 
rived from the mortgaged land during the years in 
suit but that he would have no power to take evi¬ 
dence as to the plaintiffs possession or the extent of 
that possession, [p. 344, col. 1.] 

Appeal from an order of the Subordinate 
Judge, Purnea, dated the 16th January 

1995 

Mr Janak Kishore , for the Petitioner. 

Messrs. B. N. Mitter and K. L. Moitra , 
for the Opposite Party. 

JUDGMENT. 

Adami, J.— The petitioner instituted 
a suit against the opposite party on the 
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basis of a mor!gage-bond dated the 21st 
August 1917: The reply of the defence to 
the plaint was that the petitioner had been 
in possession of n, portion ot the niorf^fi^ecl 
property and had satisfied the moi^a^e 
debt out of the usufruct of the property. 
The opposite party defendants asked that 
a ( ommissioner should be. appointed. Jt is 
not clear for what purpose the Commissioner 
was to be appointed, for the writ of com¬ 
mission is not on the record. 

The learned Subordinate Judge ordered 
a commission to issue and appointed a Com¬ 
missioner. Thereafter the present peti¬ 
tioner objected to the issue of the commis¬ 
sion before the Subordinate Judge who suc¬ 
ceeded the Subordinate Judge who had 
directed the commission to issue. The Sub¬ 
ordinate Judge rejected the petition of the 
petitioner and held that the Commissioner 
should proceed to carry out the commission 

Before us it is objected that the ques¬ 
tions to be decided were whether the bond 

mortgage-bond and 
whether the petitioner had in fact been in 
possession of the property, and it would 
seem that the work the Commissioner was 
to do was to inquire as to the possession of 
the petitioner. As I have said before, we 
have not the writ before us and we do not 
know what instructions were issued to the 
Commissioner but Mr. Janak Kishore 
agiees that if the Commissioner merely 
inquires into the amount of the profits 
from the mortgaged lands there will be no 
objection to the Commissioner proceed¬ 
ing, otherwise the Commissioner would not 
be empowered to take evidence as to the 
plaintiff’s possession or the extent of that 
possession. 

It is clear that the lower Court could 
not delegate all its judicial powers to the 
Commissioner and that the most that the 
Commissioner could do would be to in¬ 
vestigate and report on the profits arising 
from the mortgaged lands during the years 
in suit. 

With a direction, therefore, that the Com¬ 
missioner’s inquiry should he confined to 
this investigation as to the profits from 
the lands, the order of the lower Court will 
be upheld and the Commissioner will be 
directed to continue his investigation in 
the direction which 1 have stated. 

There will he no order for costs. 

Kulwant Sahay, J.-I agree. 

z - K * Petition rejected. 


MAHABAJ PRASAD. [89 I. C. 1925] 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1684 of 1923 

May 19, 1925. 

Present: Mr. Justice Boj’s and 
Mr. Justice Banerji. 

ROSHAN LAL and another— 
Plaintiffs—Appellants 

versus 

MAIIARA J PRASAD and others — 

... , Defendants—Respondents. 

Ilindn I.aw — Partition—Presumption-Subsequent 

‘ of particular property which is allcrj- 

*-<1 to be joint—Harden of poof. 

When* there has been a partition of Hindu joint 

j! ; property the presumption is that the partition 

In f |’ C ; , If ln a subsequent suit for partition it 
is alleged that the property which is the subject of the 
suit was not partitioned at the time when the rest of 
he properties were partitioned and that it has con- 

nue; joint, the burden is on tho plaintiff to prove 
lint the property is ancestral and is liable to parti¬ 
tion. [p. 345, col. 1.1 . 

kanda/ f al Shankar Lai. 2 1 Ind. (’as. J3; 35 A. 
L. J. 910, distinguished. 

Second appeal from a decree of the Addi¬ 
tion® District Judge, Bareilly, dated the 
31st August 1923. 

S. C. Das , for the Appellants. 

JVIi. Gulzari La/, for the .Respondents. 


JUDGMENT. —In this case one Shib 
IJayal brought a suit for recovery o/amoiet}’ 
of certain properties by partition against his 
uncleRaghubar Dayal’s sonsMaharaj Prasad 

and Matrix Lai. On Shib Dajal’s death 
'Y‘ie substituted his sons Rosban Lai and 
Mukat Behari Lai. The properties were 
six in number. For the purposes of this 
appeal it is not necessary to specify them 
other than by their numbers 1 to 6. It is 
admitted that about the year 1893 there was 
a partition of the zemindari property. The 
question at issue in this case was whether 
these other six properties were ancestral 
and, therefore, the plaintiff was entitled to 
a moiety thereof or whether they were, in 
fact, the self-acquired properties of the de¬ 
fendants or their father Raghubar Dayal. 
After the case had been remanded by the 
lower Appellate Court for a decision as to 
whether tlie properties were ancestral or 
not, the lower Appellate Court gave the 
plaintiff a decree as regards the properties 
Nos. 3 and 6 holding them to be ancestral 
and dismissed his suit as regards Nos. 1,2, 

4 and 5 on a two fold ground that the 
plaintiff had failed to prove that those four 
properties were ancestral and that the 
defendants had been in possession over 
them within 12 years of the institution of 
the suit. The latter part of this finding we 




0ANPATI V. SALU. 


[89 I. C. 1925] 

consider to be surplusage. In our opinion, 
it would have sufficed for the lower Ap¬ 
pellate Court to have held that the plaintiff 
had failed to prove that they were ancestral 
properties. Certain objections have been 
taken before us here as regards the state¬ 
ment of Matru Lai, son of Kaghubar Dayal, 
and a further statement made in Ex. 2. No 
objection has been taken in regard to these 
matters in the grounds of appeal but alto¬ 
gether apart from that we consider that 
their import and effect was purely a ques¬ 
tion of evidence aDd the lower Appellate 
Court was entitled to give them such weight 
as it thought fit. 

The real question that has seriously been 
argued before us is that the burden of proof 
was wrongly thrown upon the plaintiff. The 
lower Appellate Court said “the plaintiff has 
failed to prove by any satisfactory evidence 
that, the property in suit is the joint an¬ 
cestral property of the parties.” We think 
that the lower Appellate Court was right 
in laying the burden on the plaintiff. It is 
clear that the allegation that the property 
was ancestral was the only title upon which 
he came to Court and it was obviously for 
him to prove it. For the contrary proposi¬ 
tion we are referred to by the appellants’ 
Counsel to the case of Kundan Lai v. 
Shankar Lai (1). The case there is clearly 
distinguishable. It dealt with a case in 
which there had been no partition at all 
between the parties and the simple question 
whether the family being completely joint 
in every way and never having gone 
through a partition of any sort, the pre¬ 
sumption was that any property held by 
an individual member of the family belong¬ 
ed to the joint family or not. We have 
here a totally different proposition. There 
had admittedly been a partition and the 
plaintiff was claiming that certain other 
properties were ancestral properties and 
that they had not been partitioned. The 
initial presumption certainly is that where 
there has been a partition it is complete 
and it is certainly clear here that it was 
for the plaintiff to prove his title, lie failed 
to do that and we think that his suit was 
rightly dismissed as regards the four pro¬ 
perties in regard to which he failed. 

The result is tint this appeal fails and 
is dismissed with costs including in this 
Court fees on the higher scale.. 

z. K. Appeal dismissed. 

(I) 21 Ind. Gas. 13; 35 A. 561; 11 A. L. J. 910. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 15- B of 1921. 

January 20, 1925. 

Present : —Mr. Baker, J. C., and 
Mr. Prideaux, A. J. C. 

GAN PA 'IT—D k f e n d ant -Appellant 

versus 

Musammat S A L (J—Plainti ff — 

Respondent. 

Hindu Law — Adoption—Widow succeeding to son 
who has left widow, whether can adopt —Lex loci in 
Berar —Mitakshara and Mayukha, priority between- 
Inheritance -Fathers sister versus father's sister's 


son. 


Where a Hindu dies leaving a widow and a son and 
that son subsequently dies leaving a natural born or 
adopted son or leaving no son but his own widow to 
continue the line by means of adoption, the power of 
the former widow to make an adoption is extinguished 
and can never afterwards be. revived Where, there¬ 
fore, on the re-marriage of the son's widow the father’s 
widow succeeds to the (‘state of her son, she has no 
power to make an adoption. |p. 34G, col. 1.) 

In Berar the Mitakshara is paramount and the 
Mayukha is of secondary consideration, being only 
relied upon where the Mitakshara is silent or doubtful, 
[p 317, col 1.1 

The Mitakshara is silent as to the priority between 
a father's sister and a father's sister's son, but under the 
Mayukha the former is to be preferred to the latter. 
Therefore, in Berar a father's sister is a preferential 
heir over the father’s sister’s son. [p 316, col. 2.] 

Case-law discussed. 

Appeal against a decree of the Sub¬ 
ordinate Judge, Buldana, dated the 17th 
December 1923, in Civil Suit No. 160 of 
1922. 

Mr. M. B. Niyogi , for the Appellant. 

Sir B. K. Bose and Messrs. V. Bose, A. V. 
Kliare and IT. B. Pendharkar, for the Re¬ 
spondent. 


JUDGMENT.—This appeal raises two 
poinls of Hindu Law. 

It arises out of a suit by the respondent 
Mnsammat Sain, claiming to be the next 
reversioner, fora declaration that Mnsammat 
Kasai had no authority to adopt the minpr 
Gan pat h 

The genealogy is given in the judgment. 
The essential points in it are that Fakirjihad 
three daughters including the plaintiff Salu 
and a son ICadtu. Kasai, who died during 
the pendency of the appeal, was widow 
of Kndtu. Kadtu’s son Laxman predeceas¬ 
ed Kasai his mother. He died in 1913 
and his widow Anandi re-mairied in 1914. 
Kasai then succeeded to his property. She 
adopted Ganpati, and the plaintiff Salu, 
who is paternal aunt of Laxman, being 
the sister of his father Kadtu, brought 
this suit for a declaration that Kasai had 
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no right to adopt. The First Court decided 

in her favour and the adopted son through 

his next friend appeals against the decree 

on the ground that Salu is not the next 

reversioner, as her sisters sons are to be 

preferred to her and that the adoption is 
valid. 

With regard to the validity of the adop¬ 
tion there is little to be said. The learn¬ 
ed Pleader for the appellant admits that 
there is no reported case similar to the 
present, where the mother did not succeed 
directly to her son, but succeeded after 
the mairiage of his widow. He refers to 
the following cases:- 

Gavdappa v. Girimallappa (1), Venkappa 
Bapu v. Jivaji Krishna (2), and Anjirabai 
Gulabvao v. Bandurang Balkrishna ( 3 ). 

These are all cases where the widow suc¬ 
ceeded directly to her son, who left no 
widow or issue, and do not applv. The re¬ 
maining cases cpioted have no application 
The law applicable is laid down in 
Ramkrishna v. Shamrao (4), viz., that where 
a Hindu dies, leaving a widow and son, 
and that son himself dies leaving a natural 
born or adopted son or leaving no son but 
his own widow to continue the line by means 
of adoption, the power of the former widow 
is extinguished and can never afterwards 
be revived. This was followed in Datto 
Govind v. Pandurang Vinayak (*) and in 
Yeknatli Narayav v. Laxmibai (6) and was 
approved by the Privy Council in Madana 
Mohana Anavga Bheema Deo v. Purusho- 
thama Ananga Bheema Deo (7\ 

It is clear, therefore, that Laxman having 
left a widow who could have adopted, 
Kasai the mother had no power to do so on 
her succession to the estate on the re-mar¬ 
riage of her sons widow. 

The other question presents more diffi¬ 
culty. 

. Plaintiff is the paternal aunt (fathers 
sister) of Laxman. She has sisters who have 
sons and it is contended that the sisters' sons 
are the nearer reversioners in preference 

(1) 19 B. 331; 10 Ind. Dec. (n. s.) 224. 

(2) 25 B. 306; 2 Bom. L. R 1101. 

(iK'l r 0 ^, 1 ^! 486 - 4925 ^ B ° m L - *• 326; 

(4) 26 B. 526; 4 Bom. L. R. 315. 

(5) 32 B. 499; 10 Bom. L. R. 692. 

(6) 77 Ind. Cae. 117; 47 B. 37-24 Bom I, R o> R . 

(1922) A. I. R. (B.) 347. * ° m ' U R - 836 ’ 

< 7 ><6 Cas 481: 41 M 955 at p 859; 35 M. L. J. 
138, o I . Ij. \>. 1 /9; 8 L. W . 107: 16 A L J 
(1918) M W. N. 021; 24 M. L. T. 231 28 C L j -lot’ 
( 2 P.CT L ' R - 1041; 23 C.W.N.177; 45* I.A.156 
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to her. It is argued that the paternal 
aunt is not specifically mentioned in the 
Mayukha. In Saguna v. Sadashiv Pandu 
(b) she was held to be a bandhu. This was 
followed in Mudho v. Janki (il). 

it is contended that she is excluded by 
her sisters’ sons on the ground that a male 
bandhu is entitled to succeed in preference 
to a female even though the latter is nearer 
in degree. Tlii- was held in Balkrishna 
Bhimaji v. Ramkrishna Gangadhar (10), 
and Giiimallappa Channappa v. Kenchava 
San-1 ellappa (11). This latter case was 
upheld on appeal by the Privy Council in 
Kenchava v Gi?imalappa (12): *At page 785* 
their Lordships say : “The principle that 
among bandhus the male is entitled to 
preference over the female—even though 
the latter is nearer in degree—was accepted 
as being law for the Bombay Presidency as 
much as for the Madras Presidency; and 
preference was given to a mother’s sister’s 
son over a brother’s daughter.” At page 
786* they say that there is no case in the 
Bombay Presidency which decides that some 
preference is not to be given to male bandhus 
over female, and there is no doubt that 
throughout the rest of India preference 
for the male would be certain. 

It would, therefore, appear that if the 
father's sister is a bandhu , her sister’s sons, 
who are also bandhus, would be given 
preference over her on account of their sex. 

It is, however, contended on behalf of the 
respondent that the father’s sister is a 
gotraja sapinda and so excludes bandhus. 
This is based on Vijiarangam v. Laksha¬ 
man (13) and it is contended that this has 
never been challenged. The learned Coun¬ 
sel for the respondent also refers to 
Dattatraya Bhimraov. Gangabai (14). 

It is contended that in Balkrishna 
Bhimaji v. Ramkrishna Gangadhar (lU) the 
dispute was between a female bandhu 
claiming through the male line and a 
male bandhu claiming through the female 
line, while in Kenchava v. Girimalappa 
(12) both were of the same degree. 

(8) 26 B. 710: 4 Bom. L. R. 527. 

(9) 36 Ind Cas 514; 12 N L. R. 148. 

(10) 59 Ind. Cas. 771; 45 B. 353: 22 Bom. L. R. 1442. 

(11) 61 Ind. Cas. 294: 45 B. 768; 23 Bom. L. R. 213. 

(12> 82 Ind. Cas. 966: 26 Bom L. R. 779; (1924) A. I. 

R. 'P C.) 2 )9; 20 L. W. 417; 47 M. L. J 401: (1924) M. 

W. N. 719: 48 B. 569; 22 A. L. J. 962. 40 C. L. .1. 4 47; 

35 M. K T. 241: 51 I. A. 368; 29 C. W. N. 271 (P. C.). 

(13) 8 B H C R. O. C J. 244 at p. 261. 

(14) 77 Ind. Cas 17: 46 B. 511 at p. 551; 24 Bom. L. 

R 6 9; (1922 ) A. I. R. (B.) 321, _ _ 

*Page® of 16 Bom. L K.- [i£cf] * 
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It is to be observed that the ca«es above 
quoted all refer to bandhus. In Saguna v. 
Sadashiv Pandu (8) supra, Jenkins, C. J.,did 
not dissent from the view of Mr Justine 
West in Vijiarangam v. Lalcshumani 13) that 
the paternal aunt is a gotraja sapinda. He 
held that it was unnecessary to consider 
whether under the Mitakshara, as interpreted 
in Bombay, tliepaternalaunt istobeconsider- 
ed as a sagotra or as a bhinnagotra-sapinda; 
it is enough to say that she is not more re¬ 
mote than a bandliu. We have not been 
referred to any decision of the Bombay 
High Court in which Mr. Justice West’s 
view has been overruled. That view is 
based on the Mayukha. 

In Mulla’s Hindh Law, -1th Edition, page 
74, it i6 stated that while according to 
Mayukha'the father’s sister is a gotraja- 
sapinda , it is not settled whether under the 
Mitakshara, as interpreted in the Bombay 
Presidency, she is gotraja-sapinda or a 
bandhu. 

It was very recently held by a Full Bench, 
of u hi oh we were both members, in Narain 
v. Tv 1 si ram (15). that in Berar, following 
the Bombay Deccan, the Mitakshara is 
paramount and the Mayukha is of secondary 
consideration, being only relied upon 
where the Mitakshara is silent or doubtful. 

Admittedly the Mitakshara is silent on 
the point, with which we are now concerned. 

In these circumstances we do not, think 
there are sufficient, grounds for differing 
from the view of the lower Court and the 
appeal will be dismissed with costs. 

55 k. Appeal dismissed. 

(15; 87 Ind. Ca9. 979. 


CALCUTTA HIGH COURT, 

Appeal from Appell\tr Okdbr No. 255 

OF 1923. 

November 2B, 1924. 

Present:— Mr. Justice Suhrawardy 
and Mr. Justice Cuming. 
PANCHKARI MAJUMDAR— Judgment- 

Debtor—Appellant 
versvs 

GIRIDH ARIM AL MOHESRI— Decree- 

Holder—Respondent. 

Civil Procedure Code (Act V of 1908). es. 13, 44— 
Foreign decree, execution of —Executing Court, whether 
can refuse to execute decree on ground of want of 
jurisdiction. 


V. GIRIDHARIMAL MOHESRI, 31? 

The provisions ot 9 . 1.3 of the C. P, C, are applic¬ 
able to decrees that are transferred to British Courts 
for execution under the provisions of 8. *14 of the 
Code and it is open to on Executing Court to whom a 
decree has been sent for execution under the 1 re¬ 
visions of 9 . 44 to refuse execution on the gnund 
that the Court that passed the decree had no juris¬ 
diction to pas9 it. [p. 348, col. l.J 

Appeal against an order of the Offi¬ 
ciating Subordinate Judge, Jalpaiguri, 
dated the 23rd February 1923, affiin ing 
that of the Munsif, First Court, Jalpaiguri, 
dated the 28th June 1922. 

Babu Hemendra Nath Bose , for the Appel¬ 
lant. 

Babu Atul Chandra Gupta , for the Re¬ 
spondent. 

JUDGMENT, —This appeal raises a 
question of some importance which in so 
far as this Court is concerned is one of 
first impression. 

The opposite party the respondent in 
this appeal obtained a decree against the 
appellant in the Mekliganj Court which is 
within the Native State of Cooch Behar. 
The decree was obtained ex parte. The 
judgment-debtor, the appellant, is a British 
subject residing at Jalpaiguri. The re¬ 
spondent had the decree transferred to 
Jalpaiguri for execution. The judgment- 
debtor the present appellant objected to the 
execution of ihe decree under s. 13 of the 
C. P. O. on the ground that the decree had 
been obtained byfiaudand also that the 
Cooch Behar Court had no jurisdiction 
over him. The First Court decided the 
case in favour of the respondent for 
reasons that it is not necessary to 
recapitulate. The appellant appealed to 
the District Court That Court held relying 
on the authority of a case of Veeraraghava 
Aiyar v. Muga Seit (1) that the Exe¬ 
cuting Court could not go into the question 
of the jurisdiction of the Court which 
passed the decree when the decree was one 
to w’hich the provisions of s. 44 applied. On 
this finding he dismissed the appeal. 

The judgment-debtor has appealed to this 
Court. He contends that the case relied on 
by the respondent which was a decision of 
a Single Judge of the Madras High Court 
has been expressly overruled by a Full 
Bench of that Court: Veeraraghava Aiyar 
v Muga Seit (2) and is, therefore, no autho¬ 
rity. In further support of the view that 

a) 20 Ind. Cas. 704; (1913) M, W. N. 605; U M. L. T. 
96. 

(2) 20 Ind. Cas. 287; 39 M. 24; 16 M. L. T. 179- 27 M. 
U J. 533; 1 L. W. 887; (1915; M, W. N. 162. ' 
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1i 8 would ank the Court to adop he relies 
on the ca.3e of Jivappa Tammappa v. Jeerji 
Murc/eappa (o'. 

A\ e think that the appeal must be allow¬ 
ed. In the Madras Full Bench case it was 
held that it was open to the Execut¬ 
ing Court to whom a decree had been 
sent for execution under the provisions 
of s. 41 to refuse execution on the ground 
that the C ourt that passed the decree 

had no jurisdiction to do so. Wallis, O. J., 

in disposing of tlie case remarked: “Iagree 
generally with the judgment of Sundara 
Ayyar, J., that s. 14 has not the effect con¬ 
tended for, and that a British Court ought 
not to execute a decree of the Cochin Court 
passed without jurisdiction. That judg¬ 
ment is a judgment of foreign Court 
within the meaning of s. 13, C. P. C., and it 
would, in my opinion, require much plainer 
words than are to be found in s. 41 to show 
that it was the intention of the Legislature 
that decree of foreign Courts to which s. 44 
applies should be enforced in British Courts 
without regard to the provisions of that 
section. Full effect may be given to that 
section by holding that it was merely in¬ 
tended to alter the procedure by which such 
foreign judgments can have effect given to 
in British India. This was decided more 
than twenty years ago by Farran, J., in Haji 
Musa Haji Ahmad v. Purmanand Nursey (4) 
which apparently has not been questioned 
in our Courts until the present case and 
was known to the Legislature when the pro¬ 
visions of the last Code were revised and the 
present Code was enacted.” Seshagiri Ayyar, 
J., states that in his opinion s. 44 of the C.* 

P. C is subject to the same limitations as 
are contained in s. 13 regarding foreign 
judgments. 

The same view has been taken by the 
Bombay High Court in the case of Jivappa 
Tammappa v. Jeerji Murgeappa (3), a ca^e 
practically on all fours with the present 
case. We see no reason to differ from 
these two decisions and we may adopt the 
reasoning of the learned Judges in those 
decisions as our own. We are, therefore" 
of opinion that the provisions of s. 13 of the 
C P. C. apply to decrees that are transfened 
to British Courts for execution under the 
provisions of s 4 k It was, therefore, open to 
the lower Appellate Gonit to have gone into 
the question whether the decree was passed 
without jurisdiction. In this view of the 
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case it would have been necessary to have 
sent the case hack to the lower Appellate 
Couit to decide whether the decree was 
made without jurisdiction or was obtained 
by fraud. But the learned Vakil who has 
appeared for the respondent slates that if 
oiu decision is against him on the question 
whether the Lxecuting (’ourt could go into 
the question of the jurisdiction of the 
Court to pass the decree then there is no 
necessi ty to send the case back to the lower 
( ourt lor on the facts found by the lower 
( ourts and on the authority of the decision 
of the Judicial Committee of the Privy 
Council in Gurdyal Singh v. Raja of Farid- 

hot (5), the decree that he seeks to execute is 
a nullity. 

l he appeal, therefore, succeeds and it 
must be held that there is no decree that 
the Executing Court can execute. The 
application for execution must, therefore, he 
rejected. 

The appellant is entitled to his costs in all 
Courts. Hearing-fee one gold mohvr 

z - K - Appeal allowed. 

(5) 22 C. 222; 21 I. A. 171; -1 M. L. J. 267; 0 Saf. P. 0. 

J. 503; 112 P. R 1891; (1891) A. C. 670, II K. 310; 11 
Ind. Dec. (s. s.) 149 (P. C.). 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 12 of 1924. 

May 14, 1925. 

Present : —Mr. Dalai, J. C., and 
Mr. Gokaran NathMisra, A. J. C. 

BIBI B ATUL— Dbfen dant —A ppeli.a nt 

vc rsu s 

DEBT PRASAD—Pla i nt i ff— Respon d ent. 

Contract Act (IX of 1872), s. Iti— Undue influence, 
what amounts to — Mortgage — I wlebtedness to brother 
of mortgagee, effect of — Interest, high rate of, when 
can be reduced—Principles applicable. 

Questions arising in India as to undue influence and 
unconscionable bargains and dealings with expectant 
heirs must be decided on the provisions of the Con¬ 
tract Act, and these alone. The principles on which 
the English Courts of Equity deal with similar 
questions are entirely inapplicable to India, fp. 319. 
col. 2.1 
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(3) 36 Ind. Cas. 363; 40 B. 551; 18 Bom. L R 
(1) 15 B. 216; 8 Ind. Dec. .(>?. s.) 140: 


Ba.Ua Mai v. Ah ad Shah, IS Ind. Ca9. 1; 16 A. !«• J 
'5; 35 M L. J. (514; 124 P. H. 1918; 23 C. \V. X. *33; 
M. L. T. 55; 180 P. IV. K. 1918; 29 C. L. J. 165: 1 I 
P. E. Ii. (P. C.) 25; 21 Bom. L. R. 558 (P. C.), fol¬ 
lowed. 

Apart from any question of undue inlluenee or 
fraud a Court has no power to reduce the contracted 
rate of interest solely on the ground that it is exces 
sive. [p. 349, cols. 1 Jr 2.] 


[89 I. 0.1925] 
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i 88 hid. C«S. 810; 12 O. L. 

(^ fc5 ) A. J* K. (O.) 402, Chliannu Lai v. Musam- 
mat Raj Knar, 4o Ind.Cas. 295; 20 O. C. 318 and Pai<d 

foliowed Lai * (i5) hid. Oas. 657; 9 O. L. J. 142, 

A party to a contract cannot avoid it on the ground 
°t undue influence unless he proves that the other 

col 2 ] VaS m a position to dominate his will. [p. 3l9, 

The fact that a mortgagor was, at the time of 
executing the mortgage, indebted to the brother of the 
mortgagee does not prove that the mortgagee was in a 
position to dominate the will of the mortgagor, [ibid.] 


Appeal from a decree of the Subor¬ 
dinate Judge, Sultanpur, dated the 12th 
November 1923. 

Mr. Ganpat Sahai Varma y for the Appel¬ 
lant. FF 


Mr. M. Wasim for Mr. A. P. Sen , for the 
Respondent. 


JUDGMENT. —This is another suit 
for sale by another plaintiff Debi Prasad 
under the same circumstances as are men¬ 
tioned in Appeal No. 11 of 1924 [Bibi Batul 
v. Kedar Nath (1)] decided to-day by this 
Bench. 

We have already given our reasons in 
that judgment for holding that the lady 
defendant, Musavlmat Bibi Batul, understood 
the contents of the power-of-attorney exe¬ 
cuted by her in favour of her son and 
fully realised the effect of her action. We 
have also held that Zakir Husain was 
entitled to mortgage the lady’s property 
for her benefit. 

The only question which remains for 
decision here is of interest. The mortgage- 
deed in suit allows extortionate interest at 
Rs. 2-8-0 per cent, per mensem with six 
monthly rests, and a sum of Rs. 30Uborrow¬ 
ed on 29th December 1908 had swollen to 
the enormous proportion of Rs. 10,447-1-0 
at the time of the institution of the suit 
on 23rd December 1921. We regret that 
as the law stands at present we are unable 
to grant the defendant-appellant any 
relief. In Chliannu Lai v. Raj Kuar (2), 
a learned Judge of this Court held that 
more excessive rate of interest did not 
entitle this Court to grant relief to a person 
who had contracted to pay that rate. In 
Fazal Azim v. Girdhari Lai (3), another 
Judge of this Court laid down that a Court 
had no power to reduce the contracted 
rate of interest solely on the ground that 


(1) 88 Ind. Cas. 810; 12 O. L. J. 372; (1925) A. T. R. 
(O.) 462. 

(2) 43 Ind. Cas. 295; 20 O. C. 318. 

(3) 69 Ind. Cas. G57; 9 O. L. J. 142. 


it was excessive, apart from any question 
of undue influence or fraud. 'The last 
ruling is supporied by a Privy Council 
decision not mentioned there. That deci¬ 
sion is Balia Mcil v. Ahad Shah (4). Their 
Lordships held that questions as to undue 
inlluence and unconscionable bargain and 
dealings with expectant heirs must be 
decided on the provisions of the Indian 
Contract Act, and these alone, and that 
the principles on which the English Courts 
of Equity deal with similar questions are 
entirely inapplicable. On the same princi¬ 
ples was founded another judgment of 
their Lordships of the Privy Council in 
Raghunath Prasad v. Sarju Prasad (5). 

In the grounds of appeal to this Court 
no question of undue influence was raised. 
The grounds dealing with the question of 
interest are Nos. 6 and 7 where it is mere¬ 
ly alleged that the stipulated interest was 
hard, extortionate and unconscionable and 
that the plaintiff was not entitled to re¬ 
cover the entire amount thereof. Looking 
into the facts also, there is no cause to 
hold that undue influence was exercised 
by the plaintiff on Zakir Husain. It was 
pointed out in therulingof the Privy Council 
quoted above from 51 Indian Appeals 
{Raghunath Prasad v. SurjaPrasad (5)] that 
a party to a contract cannot avoid it on' the 
ground of undue influence unless he 
proves that the other party was in' a 
position to dominate his will. No 
such position is made out here. In fact 
the allegation in para. 16 of the written 
statement was vague and Zakir Husain 
himself did not enter the witness-box. 
rndueinfluence was alleged in that para, 
but no detail thereof was given The 
only fact mentioned was that Zakir Husain 
was at the time of the mortgage indebted 
to one Behari Lai brother of the mortgagee. 
This did not put the mortgagee in a posi¬ 
tion to dominate the will of Zakir Husain. 
We hold that the appellant must pay-the 
entire interest. 

Having regard, however, to the extortion¬ 
ate nature of the rate of interest we-refuse 
to grant future interest and direct that 

(4; 18 Ind. Cas. J; 16 A. L. J. 905; 35 M. L. J 614- 
124 P. R. 1916; 23 C. W. X. 233; 25 M. -L. T. 55; 180 P 
W. R 1916: 29 C. L. J. 165; 1 U. P. L. R. (P. 0.) 25; 21 
Bom L. R. 558 (P. C.) 

(5) 82 Ind. Cas. 817; 51 I. A. 101; (1924) A. I. R. 
(P. C.) GO; 5 P. L. T. 72; 22 A L. J. 105; 2 P. L. R. 87; 
19 L. W 470; 31 M. L. T. 57; 1G M. L. J. 610; 3 Pat. 
279; 26 Bom. L. R. 595; 28 C. W N. 831; 110 L J. 
122; (1924) AI. W. N. G3S; L. R. 5 A. (P. C.) 206; 10 O. 
& A. L. R. 1395; 1 O. W. N. 210 (P. C.). 

I / 
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parties shall hear their own costs of both 
the Courts. The decree of the lower Court 
shall be amended so far. A note shall be 
made that the plaintiff has undertaken to 
put up the villages for auction one by one 
and not all together. The appeal is other¬ 
wise dismissed. 

z - K - Decree modified. 


ALLAHAEAD HIGH COURT. 

Civil Revision No. 65 of 1921. 

May 4, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

GANESH PRASAD —Applicant 

vevsus 

BHAGELU RAM and others— 
Opposite Parties. 

Civil Procedure Code (Act V of 11)08), ss. 11+1,151, 

O. IX, rr. 8, 0—Dismissal of suit for default — Appli¬ 
cation for restoration, dismissal of, for default--Appli¬ 
cation, whether can he restored—Jurisdiction—Inherent 
power of Court. 

A Court has jurisdiction on good cause shown to 
restore an application for setting aside a dismissal for 
default or an ex parte decree, which application has 
itself been dismissed for default. Such jurisdiction 
can be exercised either by virtue of the provision con¬ 
tained in r. 9 of O. IX of the C. P. C., read with s 141 
of the Code or by virtue of the inherent powers of the 
Court conferred upon it by s. 151 of the Code. Ip. 351. 
cols. 1 & 2.J 

Kallu v. Nadir Baksh, 61 Ind. Cas. 527; 19 A. L. J. 
907; (1922) A. I. R. (A.) 441, Pitambar Lai v. Dodee 
Singh, 78 Ind. Cas. 358; 22 A. L. J. 191; 46 A. 319; 
(1924) A. I. R. (A.) 503; L. R. 5 A. 226 Civ., Jamna v. 
Ramraji, 74 Ind. Cas. 380: 9 O. L. 3. 627; 9 O. & A. L. 
R. (O ) 32; (1923) A. I. R. (O.) 146, Bepin Behari Saha 
v. Abdul Barik, 35 Ind. Cas. 613; 44 C. 950; 21 C. L. 
J. 446; 21 C. W. N. 30 and Abdul Rahman Shah v. 
Shahana, 58 Ind. Cas. 748; 1 L. 339; 82 P. W. R. 1920; 

1 L. L. J. 188, referred to. 

Civil revision from an order of the 
Munsif, Azamgarh, dated the 12th of Janu¬ 
ary 1924. 

Mr. P. L. Banerji , for the Applicant. 

Mr. N. P. Asthana , for the Opposite 
Parties. 

JUDGMENT. 

Daniels, J. —This is an application in 
revision against an order restoring an ap¬ 
plication for restoration dismissed for de¬ 
fault. I need express no opinion as to 
whether a revision lies, because we con¬ 
sider that in any case the application 
fails on the merits, but I may note that 
in Kallu v. Nadir Baksh (1), a Bench of 
this Court held that no revision lay against 

cl) 64 Ind. Ca tf. 527; 19 A. L. J. 907; (1922) A. I. R. 
(A-) 441, 
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an order restoring the case, because the 
order was not a final order. 

The suit had been dismissed for default. 
The plaintiffs applied to have ic restored. 
That application was also dismissed for de¬ 
fault. 1 hey then presented an application 
to the effect that they had been prevented 
from attending on the date fixed, ahd asked 
for their restoration application to be re¬ 
stored. it was restored on payment of 
Rs. 5 costs to the opposite party. The de¬ 
fendant in revision contends that if such 
an application has been dismissed ex parte 
more than thirty days after the date of the 
decree, the plaintiffs are left without a 
remedy. He relies on the decision in 
Pitambar Lai v. Dodee Singh (2), I notice 
that in the case relied on though the 
learned Judges held that O. IX. r. 9, did 
not apply they nevertheless refused to 
interfere. Jn Oudh I have followed the 
view, which is also taken by the Calcutta 
and Punjab High Courts, that O IX 
read with s. 141, C. P. C. can be applied to 
these proceedings. I may refer to the fol¬ 
lowing authorities: — 

Jamna v. Ramraji (3), Bepin Behari Saha 
v. Abdul Barik (4) and Abdul Rahman 
Shah v. Shahana (5). 

There may be special reasons why O. IX 
should be held inapplicable to execution 
proceedings, but I can see none for not 
applying to a proceeding of this kind. The 
question of appeal is not to my mind an 
objection. Jf O. IX does not apply, 
then, as Pitambar Lai v. Dodee Singh (2) 
and the judgment which it follows show, 
the Courts have great difficult)* in devising 
a suitable remedy. Section 151 provides 
an emergency power which it ought not to 
be necessary to resort to in a class of cases 
which are of every day occurrence as these 
are. But even if 6. IX, r. 9 does not apply, 

I am not prepared to hold that, if a party 
prosecuting a restoration application is 
genuinely prevented from airpearing, he is 
left without resource. To hold this might 
be to work great injustice. A man might, 
for instance, accidentally break his leg on 
the way to Court. If the view contended 
for by the applicant is correct, this aeci- 

(2) 78 lad. Cas. 358; 22 A. L. J. 191; 46 A. 319; (1924) 

A. I. R. (A.) 503; L. R. 5 A. 226 Civ. T _ 

(3i 74 Ind. Cas. 380; 9 O. L. J. 627; 9 O. A A. L. K. 

(O.) 32; M923) A. I. R. (O.) 146. „ OI _ 

(4) 35 Ind. Cas. 613; 44 C. 950; 24 C. L. J. 416: 21 C. 

W. N. 30. 

(5) 58 Ind. Cas. 718; 1 L. 339; 82 P. \Y. R. 1920; 1 U 
L. J. 188. 


|8S 10.18285 

dent would lead to his suit remaining ir¬ 
revocably dismissed. The attention of the 
learned Judges who decided Pitambar Lai 
v. Dodee Singh (2) was not directed to s. 151, 
C. P. C. If there is no other remedy we 
think that, that section will apply in a case 
such as this. 

We accordingly refuse to interfere and 
reject this application with costs includ¬ 
ing fees on ttie higher scale. 

Sulaiman, J. —I concur in the pro¬ 
posed order. I would only like to add a 
few words with regard to the cases which 
have been cited before us. In the case of 
Bipin Behari Saha v. Abdul Barik (4), the 
learned Judges of the Calcutta High Court 
considered that a second application for re¬ 
storation of a case dismissed for default 
could be treated as an original application 
for setting aside the dismissal. If the de¬ 
cision merely meant that such an ap¬ 
plication fur setting aside a dismissal 
can be filed regardless of the fact that 
a previous application has been dis¬ 
missed, then all that 1 would say is that 
that point does not arise before us. If, 
however, it was intended to be laid down 
that an application for the restoration of 
an application for setting aside the dis¬ 
missal does for all purposes come under O. 
IX, then it would be difficult to accept that 
view, for that may give the person whose 
application is dismissed a right of appeal 
under O. XL11I, which is not expressly 
provided. In the case of Chandra bahai v. 
Durga Prasad (0; I have held that no such 
appeal lies. The Patna High Court in the 
case of Ramgulam Singh v. Sheo Deonarain 
Singh (7) held that an application for re¬ 
storation of an application under O. IX 
for setting aside an ex parte decree, which 
hal been dismissed, for default, did not 
lie under that Order. That view is correct. 
But when the learned Judges go on to 
say that the only remedy open to the ag¬ 
grieved party was to appeal against the 
original order made under O. IX, it is 
difficult to accept that view, for it seems to 
me that there woul 1 be a remedy by ap¬ 
plying to the Court to invoke its inherent 
jurisdiction to set aside the dismissal of 
that application. Section 151, C. P. C., was 
not considered by those learned Judges. 
I fail to see why a Court cannot on good 
cause shown restore an application for set- 

(G) 79 Ind. Cas. 323; 22 A. L. J. 427; 46 A. 538; (1924) 
A. 1. R. (A.; G82; L. R. 5 A. 331 Civ. 

(7) 51 Ind. Cus. 152; 4 P. L. J. 287. 
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ting aside a dismissal for default or an ex 
parte decree, which application itself has 
been dismissed for default. In the case of 
Pitambar Lai v. Dodee Singh (2), it was con¬ 
ceded that O IX, r. 9 was not applicable 
to such an application but that application 
was treated as being itself an original ap¬ 
plication for setting aside the ex parte 
decree. This last point does not arise in 
this case. I would not say that an appli¬ 
cation for restoration of a previous appli¬ 
cation dismissed for default falls directly 
under O. IX, because of the provisions 
of s. 141 but I would say that such an ap¬ 
plication is entertainable under the inherent 
jurisdiction which the Court possesses under 
s. 151, C. P. C. It is easy to conceive of 
great hardship if this view is not to be 
accepted, for the dismissal of the applica¬ 
tion may take place long after the period 
fixed for getting the dismissal of the suit 
set aside has expired. In which case no 
useful purpose would be served by treating 
a fresh application as being itself an 
original application under O. IX. I am 
accordingly unable to hold that the Court 
below had no jurisdiction in restoring the 
application or that there has been any 
material irregularity in the exercise of its 
jurisdiction. 

z. k. Application rejected. 


LAHORE HIGH COURT, 

Civil Appeal No. 952 of 1920. 

January 9, 1924. 

Present: —Mr. Justice Martineau. 

Musammat MEHTAB BIBI— Plaintiff- 

Appellant 

versus 

DIN MOHAMMAD— Defendant— 

Respondent. 

Custom — Succession—Daughter succeeding as heir — 
Property , whether reverts on failure of male issue — 
Arains of Lahore—Half sister, whether prefei'red 
to mother s father s brother. 

The principle that when the succession of a daughter 
is allowed under the Customary Law of the Punjab 
she acts merely as a conduit to pass on the property 
to her sons and their descendants, and that when her 
male issue fail the land reverts to her father’s agnates, 
applies only to a case in which a daughter has 
succeeded for some special reason and is not applic¬ 
able to a case among tribes like Arains where the 
daughter’s right of inheritance is recognized as being 
superior to that of collaterals, [p. 352, cols. 1 & 2.J 

Among the Arains of Lahore a half sister is entitled 
to succeed in preference to the mother’s father’s 
brother even with regard to property which had corns 
to the last male owner through his mother, |p» 352, 
col. 2.] * ' 
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The plaintiff, 
is the deceas- 
sister, their 
one of whom 


Second appeal from the decree of the 

Additional District Judge, Lahore, dated the 

2nd March 192 0. 

Mr M. ObedvUa , for the Appellant. 

Lala Shauhat Ixai, for the Respondent. 

JUDGM.2NJL'.—The dispute in this 
case is to the right of succession to the estate 
left by Muhammad Din an Arain of Mauza 
Nawankote in the Lahore District. His land 
was mutated in favour of Amir, his mother's 
father’s brother Amir has died and the 
present defendant is his son. 
who lays claim to the estate, 
ed Muhammad Din's half 

father having had two wives,__ 

i alia Bibi was the mother of Muhammad 
Din and the other the mother of the plaint¬ 
iff. The First, Court found for the plaintilf, 
but the District Judge on appeal has dis¬ 
missed the suit. The plaintiff has obtained 
a certificate from the District Judge on 

the question of custom and has filed a 
second appeal. 

I heard the appeal ex parte and decided 
it in favour of the appellant, but on the 
respondent's application set aside the ex 
parte decree and have heard the arguments 
of Counsel on his behalf. That a sister has 
a right of succession by the custom of 
Arams of the Lahore District is established 
by the entry in the rewaj i-am, which issup- 
ported by several instances and also by 
sevcral judicial decisions which are men¬ 
tioned in the First Court’s judgment. It 
was in fact not disputed in tlie lower Ap¬ 
pellate Court that the plaintiff would have 
been entitled to succeed to the estate if she 
had been Muhammad Din's full sister. The 
learned District Judge has held that the 
plaintiff is not entitled to succeed because 
the land has not descended from an an¬ 
cestor common to the plaintiff and Muham¬ 
mad Din, that is to saj’, did not descend to 
Muhammad Din, from his father, but was 
inherited by him fiom his mother who 
was only a step-mother of the plaintiff. 

It appears to me, however, that the fact 
that the land descended to Muhammad 
Din from his mother and not from his 
father is immaterial. Counsel for the re¬ 
spondents has referred to page 01 of Roe and 
Rattigan’s Tribal Law in the Punjab' and 
to Lelina v. Fhalcri (1) and other rulings in 
which the principle has been laid down that 
when che succession of a daughter is allow¬ 
ed she acts merely as a conduit to pass on 
the property to her sons and their descend¬ 
ants, and that when her male issue fail 

J) 32 P. R. 1695 (F. B.). 11 
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the land will revert to hei father’s agnates 
But in the first place the very fact 
that it was conceded in the lower Appel¬ 
late Court that the plaintiff would have 
been entitled to succeed if she had been 
Muhammad Din's full sister shows that the 
general principle mentioned above is in 
fully applicable in the present case. In 
the second place it appears tome that that 
principle, while it may apply to a case in 
which a daughter has succeeded for some 
special reason, such as on account of her 
husband being a Ichana darnad , is not 
applicable to a case among tribes like 
Arams where the daughter’s right of in¬ 
heritance is recognized as being superior 
to that of collaterals. There is no question 
that I alia Bibi was the rightful heir of 
her father, for a suit brought against her 
bv Amir for possession of the properly, after 
her lather’s death, was dismissed. The learn¬ 
ed District Judge admits that Talia Bibi 
had a more or less complete pow’eroft alien¬ 
ation and might have gifted the property 
to her husband, and his view on this point 
is in accordance with the answer to ^Question 
No. 04 in Bolster's Customary Law of Lahore 
District, in which it is stated that vdiere 
daughters exclude agnates they have full 
rights of alienation, 1 hold, therefore, that 
the rule of reversion, for which Counsel for 
the respondent contends, does not apply 
in the present case. The only -question 
is which of the parties is the heir to Muham¬ 
mad Din, his half sister or iiis Another’s 
father’s brother. The defendant has pro¬ 
duced no evidence to show that a mother's 
father’s brother has any right of succes¬ 
sion. The plaintiff, on the other hand, has 
given evidence of four instances in which 
a half sister has inherited. Three of these 
are mentioned by the witnesses Nizam Din, 
Chanan Din and Mehr Din, two of them 
being supported by mutation entries (Exs. 
P-4 and P-9), and the fourth instance is 
furnished by a mutation of 1891 (Ex. P-13). 
These instances which are unrebutted, 
are sufficient proof that a half sister is entitl¬ 
ed to succeed. 

I, therefore, accept the appeal,reverse the 
decree of the District Judge, and restore 
that of the First Court. The respondent will 
pay the appellant’s costs in ail Courts. 


z. K. 


Appeal accepted. 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 1U of 1923. 

February 13, 1925. 

Present: —Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. C. 
HOTCHAND UTTAMCHAND— 
Defendant No. 1—Appellant 

versus 


TEJUMAL MULCHAND and otheks— 

Plaintiff and Defendants Nos. 2 and 3— 

Respondents. 

Jurisdiction Accounts, suit for—Court, whether 
competent to pass decree in excess of pecuniary juris- 
diction — Waiver, whether can confer jurisdiction. 

In a suit in which a plaintiff is permitted to value his 
claim tentatively for purposes of Court-fees as, for 
instance, in a suit for settlement of accounts, and such 
- valuation determines the jurisdiction, it is competent 
for the Court to pass a decree in his favour in excess 
of the pecuniary limits of its jurisdiction, provided it 
had jurisdiction to entertain the suit at its inception, 
[p. 353, col. 2; p. 354, col. 1.] 

Case-law discussed. 

No waiver or acquiescence of a party can confer 
jurisdiction on a Court which the Legislature has 
withheld and which it does not possess.' [p. 357, col. 

1* J , 

Rajlakshmi Dassec v. Katyayani Dasee, 12 lud. Cas. 
164; 38 C. C39, relied upon. « 

Appeal against the judgment and decree 
of the Joint Judge, Sukkur, dated the 25th 
November 1922, in Civil Appeal No. 54 of 
1919. 

Mr. G. A. Kilcla , for the Appellant. 

Mr. Dipchand Chandumal , for the Re¬ 
spondents. 


JUDGMENT. —The material issues in 
this second appeal are: —(1) Whether in. 
a suit for settlement of partnership accounts 
the Second Class Subordinate Judge was 
competent to pass a decree for an amount 
exceeding the limits of his pecuniary juris¬ 
diction ? and (2) Whether the defendant 
No. I- (appellant) is estopped from chal¬ 
lenging the decree of the lower Court ? 

The facts of this case fall within a 
narrow compass. The plaintiff (respondent 
No. 1), the defendant No. 1 (appellant) and 
the defendant No. 2 (respondent No. 2) 
carried on business in partnership upto 
31st December 1918. Plaintiff and defend¬ 
ant No. 1 were both capitalist partners. 
The business was carried on b) r defendant 
No. 2 under the Superintendence of defend¬ 
ant No. 1, who was paid an extra share for 
his supervision. On 31st December 1918, 
defendant No. 1 ceased to do work, and the 
business was carried on by defendant No. 1 
on behalf of himself and the plaintiffs though 
very little or no fresh work appears to have 


been done. The plaintiffs instituted t\v 
Suits Nos. 3 and 1 of 1912 in the Subordi 
nate Civil Court, Sukkur, for settlement of 
partnership accounts in respect of the 
business done prior to and subsequent to 
31st December 1908. 

Defendant No. 1 was the chief account¬ 
ing party as the assets of the business done 
prior to 31st December 1908 had come into 
his hands. The claims of the plaintiffs 
were resisted on several grounds, and were 
heard by the joint Subordinate Judge, 
Sukkur, having limited jurisdiction to try 
suits not exceeding Rs. 5,000 in value. 
After the two preliminary decrees were 
passed, the defendant No. 1 agreed to a 
consolidated report being submitted by 
the Commissioner appointed for taking 
accounts, and after consideration of the 
objections to the report, the Court of the 
first instance passed a final decree in favour 
of the plaintiffs only in the second suit 
for Rs. 8,200 including interest upto the 
date of the final decree, and for Rs. 917 
as part of the Commissioner’s fees and 
costs. In first appeal the lower Appellate 
Court varied the decree by awarding to 
the plaintiffs Rs. 8,640-4-5 inclusive of 
interest upto 24th May 1919, and costs of 
the lower Court, and also allowed further 
interest after that date and costs of the 
Appeal Court. 

The competence of an inferior Court to 
pass a decree in excess of the pecuniary 
limits of its jurisdiction has been differently 
answered by different High Courts. The 
view of the Calcutta High Court as pro¬ 
pounded by Mukerji, J., in Gclap Sundayi 
Debt v. Indrd Kumar Hazra (1) is that the 
Court of limited pecuniary jurisdiction 
cannot pass a decree for an amount in 
excess of such limits, and that in suits 
where the plaintiff is permitted by law to 
value his claim tentatively for purposes of 
Court-fees and where such tentative value 
determines the value for purposes of juris¬ 
diction, it is open to the Court to pass a 
decree for the amount found due to the 
plaintiff provided such amount does not 
exceed the pecuniary limits of the Court 
and the Court may in such a case remit 
any excess found due or presume the excess 
to be remitted. The learned Judge was of 
opinion that to take any other view would 
enable the plaintiff to commit a fraud upon 
the Court and upon the law which regulates 

(1) 1 Ind. Ons. 86; 13 O. W. N. 193; 9 0. L. J. 367; 5 
M. J>. T. 360. 
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its jurisdiction and would forthwith lead 
to extraordinary complications, as it would 
oe open to a plaintiff to value his claim 
for accounts at an insignificant sum, to 
have his case tried by the Court of the 
lowest jurisdiction and then to obtain a 
decree for a sum much in excess of the 
amount which the Legislature had fixed 
as the highest limit of the pecuniary 
jurisdiction of that Court, and it would 
also lead to a further difficulty of deciding 
the forum of appeal against* such decf- 
sions. Golap Sundari Debi's case (1) has 
been followed and acted upon by the 
Calcutta High Court in Panchoram Teka- 
(hir v. Kinu Haidar (2), Bhupendra Kumar 
Chakravarti v. Puma Chandra Bose (3), 
Sarada Sundari Basil v. Akramannessa 
Khatun (4) and Ilirjibhai v. Jamshedji (5), 
a Bench of the Bombay High Court con¬ 
sisting of Sir Basil Scott, C. J., and Bea¬ 
man, J., have expressed their complete 
agreement with the view’ of Mukerji, J. 
On the other hand both the Allahabad High 
Court and the Madras High Court have 
taken a contrary view and have held that 
a Court of limited pecuniary jurisdiction 
is competent to pass a decree for an amount 
in excess of its pecuniary limits, provided 
it had jurisdiction to entertain the suit at 
its inception. Madho Das v. Ramji Patak (6), 
Sudarshan Das Shastri v. Ram Pershad (7), 
Khudajiatul Kubra v. Amina Khatun (8)i 
Ratnasawmi Chetty v. Ratnammal (9) and 
Putta Kannayya Chetti v. Rudrabhatla 
V enkata Narasayya (10). Prima facie the 
theory propounded by Mukerji, J. in 
Golap Sundari Debi's case (1) would appear to 
be based on cogent reasons. It, however, 
presents certain difficulties which may best 
be illustrated by analysing the nature of a 
claim for settlement of partnership accounts 
as in the present suit. The rights of a 
partner of a dissolved firm have been ad¬ 
mirably summed up in s. 39 of the Partner- 

(2) 15 Ind. Cas. 252; 40 C. 56. 

._(**) 8 Ind. Cas. 34; 43 C. 650; 13 C. L. J. 132; 15 C. \Y 
N. o06. 

(4; 78 Ind. Cas. 747; 28 C. W. N. 710; 51 C 737- 
(1924) A. I. It. (C.) 783. ' 

(5) 21 Ind. Cas. 783; 15 Horn. L. R. 1021. 

ISO 2 * * 5 6 7 * * 10 '' 16 A ' 2t6; A ' W ‘ N (1894 ' ) 84; 8 Ind - Dec - s.) 

(7) 7 Ind. Cas. .'85; 7 A. L. J. 963; 33 A. 97 

* 46 A - 250; 22 A L - J - 122; (1924) 

A. 1. R. (A.) 388; L. R. 5 A. 142 Civ. 

_ . 24 Ind. Cas. 135; 27 M. L. J. 388; 1 L. W. 446; 15 

JV1. J_j. 1. 415. 

(10) 39 Ind. Cas. 439; 40 M. 1; 32 M. L. J. 921- 5 L 
V?. 580; (1917) M. W. N. 367, ’ 
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ship Act, 1890, 53 & 54 Victoria, Ch. 39, 
as follows:— 

‘“39. On the dissolution of a partnership 
every partner is entitled as against the 
other partners in the firm, and all persons 
claiming through them in respect of their 
interests as partners, to have the property 
of the partnership applied in payment of 
the debts and liabilities of the firm, and to 
have the surplus assets after such payment 
applied in payment of what may be due 
to the partners respectively after deducting 
what may be due from them as partners 
to the firm, and for that purpose any part¬ 
ner or his representative may on the termi¬ 
nation of the partnership apply to the 
Court to wind up the business and affairs 
of the firm.” 

In most cases for settlement of partner¬ 
ship accounts the 'assets of the firm are in 
the possession of third parties, and the value 
of such assets exceeds the pecuniary limit of 
the Trying Court. It has not been suggest¬ 
ed in any of the decided cases that the 
Court is not competent to appoint a Re¬ 
ceiver to realise such assets or to order the 
Receiver to hand over such realisations to 
a successful plaintiff. But if by chance the 
defendant is able to delay the passing of 
the preliminary decree or the appointment 
of a Receiver and realises a portion of the 
assets pending suit, thereby rendering him¬ 
self liable to pay a much larger amount 
than what he would have otherwise paid, or 
if some of the assets become irrecoverable 
since the suit, thereby increasing the liabili¬ 
ty of the defendant, and the total amount 
found due by him exceeds the pecuniar}' 
limit of the Court, can it be said that the 
plaintiff must be deemed to have relin¬ 
quished his claim for the amount found due 
to him in excess of such pecuniary limit? 

In an ordinary suit for recovery of an as¬ 
certained sum of money the plaintiff is en¬ 
titled to the incidental relief by way of 
interest from date of suit and costs over and 
above the amount of the Court’s pecuniary 
jurisdiction. In a suit for partnership ac¬ 
counts the amount found due includes inter¬ 
est upto the date of the final settlement 
and costs incurred after the date of suit on 
realising'the assets. Can the plaintiff be 
deemed to have relinquished such interest 
and costs. 

Jn para. 8 of the plaint in this suit 
there was a definite averment that certain 
partnership outstandings remained to be 
recovered. In para. 11 of the plaint there 
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was a prayer for their recovery and for 
preservation of the other assets of the linn. 
In para. 10 of the written statement 
there was a distinct admission that certain 
outstandings had not been recovered. No 
Receiver appears to have been appointed, 
and on account of the cantankerous conduct 
of the defendant, the passing of the preli¬ 
minary decree and the final drawing up of 
the balance-sheet by the Commissioner ap¬ 
pointed by the Court was considerably 
delayed. The suit was instituted in 1912. 
Both the decrees include interest and costs 
upto 1919 and presumably also include the 
amount of the outstandings which the de¬ 
fendant No. 1 had recovered or was held 
accountable for. The presumption of the 
plaintiffs having limited their claim to 
Rs. 5,000 can, therefore, hardly arise. 

It may also be pointed out that certain 
Courts like the Subordinate Court, Sukkur, 
are presided over by aFirstOlass Subordinate 
Judge who has unlimited precuniary juris¬ 
diction. A Second Class Subordinate Judge 
is often deputed as Joint Subordinate Judge 
to relieve the congestion of the Court’s 
board. Can it be presumed that in a suit 
valued at less than Rs. 5,000 and filed that 
in the Court of the First Class Subordinate 
Judge in the first instance a plaintiff must 
be deemed to have relinquished his claim 
for the excess amount if his case is disposed 
of by the Joint Subordinate Judge? The 
County Court’s Act, 1838, 52 & 53 Victoria 
Ch. 43 provides separate and definite limits 
for different kinds of actions over which 
the County Court can exercise its jurisdic¬ 
tion. Section 56 of the Act provides for a 
limit of £ 50 in claims for recovery of 
debts, demands or damages, whether on 
balance of an account or otherwise. Sec¬ 
tion 58 extends the jurisdiction of the Court 
to the recovery of any demand not exceed¬ 
ing £ 50 as the unliquidated balance of a 
partnership account. Section 67 of the Act 
again deals with its jurisdiction in equity 
and confers on the Court the powers of a 
High Court in certain matters and by cl. 
(7) empowers of the Court to deal with ac¬ 
tions for the dissolution or winding up of 
any partnership in which the whole partner¬ 
ship property does not exceed £ 500. 
There are appropriate provisions for other 
kinds of claims. 
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actions which an inferior Court may try. 
Section 24 of the Bombay Act confers un¬ 
limited original jurisdiction over First 
Class Subordinate Judges, but it limits the 
jurisdiction of a Second Class Subordinate 
Judge to claims wherein the subject matter 
does not exceed in amount or value 
• Rs. 5,000. 

How the subject-matter of an unascertain¬ 
ed claim or a claim other than one for re¬ 
covery of money is to be valued, has been 
relegated by the Legislature to the Suits 
Valuation Act of 1887. Section 8 of this Act, 
inter alia, provides that the value of the 
subject-matter of a suit for partnership ac¬ 
counts for purposes of jurisdiction is the 
same as that determinable for the computa¬ 
tion of Court-fees. This value is tentatively 
ascertained for purposes of Court-fees at 
the time of the institution of the suit, and 
if the value so ascertained for purposes of 
Court-fees is less than Rs. 5,000, the Second 
Class Subordinate Judge has indubitably 
jurisdiction to try and determine the sub¬ 
ject-matter of the suit. There is no ex¬ 
press provision in any of the Statutes de¬ 
claring that when the Court is once seised 
of a case, it shall not grant relief either 
primary or incidental which the parties 
are found entitled to or that it shall be 
limited to passing a decree for recovery of an 
amount not in excess of Rs. 5,000. 

English cases based on the County 
Courts Act which contains express provi¬ 
sions limiting the subject-matter of a claim 
in a suit for settlement of partnership ac¬ 
counts to £ 50 J or limiting the recovery 
of a demand for an unascertained balance 
of a partnership account or of a demand for 
an ascertained sum to £ 50 can have very 
little bearing. The cases of Isaacs v. IVylcl 
(11) and Ilillv. Swift (12) referedto'in 
Hirjibhai v. Jamshedji (5) can hardly be 
relied on for holding that a Court in fndia 
may not pass a decree in excess of the sub¬ 
ject-matter of a suit as determined by the 
technical rules laid down by the Suits 
Valuation Act. They are, however, author¬ 
ity for holding that in the absence of the 
consent of the plaintiff. It is not open to 
the Judge to strike out a part of the claim 
of the plaintiff in excess of the pecuniary 
limits of the Court, and that no presump- 
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In Bombay Civil Courts Act XII of 1866 
or the cognate Civil Courts pertaining to 
other provinces in India, no separate pro¬ 
vision is made for the different kinds of 


(ID (1651) 21 L. J. Ex. 46; 7 Ex. 1G3; 15 Jur. 1135 
155 E. R. 000. » 

(12) (1855) 21 L. .1. Ex. 137; 10 Ex. 726; 3 C. L. R. 
724; 1 Jur. (s. s ) 167; 3 W. R. 171; 156 E. R. 632; 102 
Ri It. f 03. 
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tion can, therefore, arise that the plaintiff 
has impliedly relinquished such excess by 
merely instituting his suit in a Court of 
limited jurisdiction. 

The argument that unless it is presumed 
that the plaintiff had relinquished a part of 
his claim, or unless it is held that the inferior 
Court cannot pass a decree for an amount in 
excess of its pecuniary limits, would enable 
the plaintiff to commit a fraud on the Court 
and leave it open to the plaintiff to have 
case tried by inferior Court by valuing his 
claim at an insignificant amount may be 
successfully 'put in different ways. In the 
first place it is always open to the defend¬ 
ant to challenge the valuation at the pro¬ 
per time and for the Court to afford him 
adequate relief, if the Court finds that the 
plaintiff has intentionally undervalued the 
claim. 

It would also appear that in certain cases 
even where the plaintiff has properly valu¬ 
ed his relief the Court is called upon to 
adjudicate upon the claims of the defend¬ 
ants inter se or the claim of the defendant 
against the plaintiff in respect of amounts 
far in excess of its pecuniary limits. A 
suit by A against B and C for settlement of 
partnership accounts may result in a decree 
being passed in favour of A against B for 
Rs. 5,000 or less and in favour of C against 
B for a sum in excess of Rs. 5,000, or may 
result in decrees being passed against A 
in favour of B and (or) C in excess of 
Rs. 5,000. Could it then be said that 
the Court should stay its hands and not 
do equities between the parties or refer B 
or C to a separate suit ? In suits for parti¬ 
tion of property, notwithstanding certain 
dissentient rulings of the Calcutta High 
Court, it has been held that the value of 
the share claimed by the plaintiff determines 
the jurisdiction of the Court. The share of 
the plaintiff is often insignificant in com¬ 
parison to the shares of the defendants 
inter se, and it is open to any of the defend¬ 
ants to claim a partition of his share in the 
case suit. To refer him to a separate suit 
can only lead to multiplicity of proceedings 
not warranted by the law. 

Not only the Legislature has not pur¬ 
ported to put a limit on the nature of the 
decree which may be passed by a Court 
when it has rightly assumed jurisdiction 
over the lis, but it would appear that the 
Legislature had in view cases where in con¬ 
sequence of an under-valuation or an over¬ 
valuation the case may be tried by a Court 
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of inferior or superior grade. Under s. 11 
of the Suits Valuation Act such under or 
over-valuation under certain circumstances 
is treated not as an illegality depriving 
the Court of its jurisdiction, but as an ir¬ 
regularity which may be cured. 

The mere change of forum consequent 
to under-valuation has been held, and 
rightly, by itself not to affect prejudicially 
the disposal of the suit on merits and to 
have been intended to be so provided for by 
s. 11 of the Suits Valuation Act. The 
appeal from a Second Class Subordinate 
Judge lies to the District Judge or to a 
First Class Subordinate Judge with appel¬ 
late powers, who both have unlimited ori¬ 
ginal jurisdiction. No serious prejudice 
can, therefore, ordinarily result to a litigant, 
if the dispute is ultimately placed before 
such higher Tribunal for final disposal. It 
would also appear that if an appeal is a 
continuation of the suit, no difficulty should 
arise in determining the forum of the 
appeal. If the suit has been tried by the 
Judgeas a Second Class Suit, the appeal 
would lie to the Judge who ordinarily hears 
appears against the decisions of a Second 
Class Sub-Judge. . 

The Calcutta decision though approved 
of to a certain extent by the Rangoon and 
the Patna High Courts does not appear to 
have been followed in its entirety. In Ilar- 
daijal v. Ram Deo (13), Robinson, C. J. and 
Brown, J., were of the opinion that though 
the Sub-Divisional Court could not pass a 
decree for an amount in excess of 
Rs. 5,000 the plaint could be returned 
for presentation to the proper Court. The 
theory of the intentional relinquishment of 
the excess claim does not appear to have 
been referred to. 

In Satya Kinkar Sahana v. Shiba Prasad 
Singh (14), Jwala Prasad, J., distinguished 
the case of Golap Sundari Debi v. Jndra 
Kumar Ilazra (1), by holding that though 
a Munsif cannot pass a decree in excess of 
his pecuniary jurisdiction where he either 
dismisses the suit or awards a sum below ifi; 
pecuniary limits, it is open to the Appel¬ 
late Court to allow in appeal sum far in 
excess of such pecuniary limits. 

It is, however, difficult to follow this nice 
distinction, or to hold that the Appellate 
Ccurt may not likewise pass a decree for 
an amount in excess of the pecuniary juns- 

(13) 86 Ind. Cag. 568; 2 R. 408 at p. 411; 3 Bur. L. J 
207; (1924) A. 1. R. (R.) 354. 

Ob 52 Ind. Cas. 152, 4 1*. I.. J 147; (1920) Pol. 
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diction of the Trial Court where the Trial 
Court has passed a decree for an amount in 
excess of its limits. One of the logical con¬ 
clusions resulting from the view taken by 
the Calcutta High Court is that in a suit 
for recovery, inter alia , of mesne profits 
pending suit, the Court may not pass a 
decree for such mesne profits in excess of 
its limits; cf. Bhupendra Kumar Chakra- 
varti v. Puma Chandra Bose (3). This case, 
however, has been distinguished in Dinanath 
Sahai v. Mayawati Kuer (15), on the ground 
that O. XX, r. 12, C. P. C., expressly author¬ 
ises the Trying Court to determine such 
mesne profits and thereby confers jurisdic¬ 
tion on the Court to pass a decree in excess 
of its limits. 

We are indebted to the eminent Judge, 
Mookerji, J., for a collection of the different 
definitions of “Jurisdiction” referred to by 
him in Hridyanath Roy v. Ram Chandra 
Barua Sarma (l(>), but none of those defini¬ 
tions goes so far as to to provide what decree 
a Court may or may not pass, when it is 
once seised of the matters in dispute be¬ 
tween the parties. 

Assuming that it is doubtful if the Legis¬ 
lature did intend to confer jurisdiction on 
the Court to pass a decree in excess of its 
pecuniary limits, the old maxim honi 
judicis est ampliare jurisdictionem should 
apply and the Court should exercise such 
jurisdiction and pass such decree as the 
circumstances require so as to prevent a 
failure of justice which may otherwise 
result. 

With all due respect to the eminent 
Judges who are responsible for the contrary 
view, we venture to think that the Second 
Class Subordinate Judge was competent to 
pass the decree in suit. 

The second question, therefore, hardly 
arises. We may, however, observe that if 
the Second Class Subordinate Judge 
had no jurisdiction to pass the decree in 
suit, no waiver or acquiescence of the de¬ 
fendant could confer jurisdiction on the 
Court which the Legislature has withheld 
and which it does not possess: Rajlakshmi 
Dassee v. Katyayani Dasee (17) and that it 
would be necessary for us either to give 
the plaintiff an opportunity of g : ving up 
his claim for the excess amount or to have 
the accounts in this suit taken separately. 

(15) 60 lad. Cas. 346; 6 Pat L. J. 54; 2 P. L. T. 143; 
(1921) Pat. 69. 

(16) 58 Ind. Cas. 806; 24 C. \V. N. 723 at p. 732; 31 
C. h. J. 482; 48 C. 138. 

(17) 12 Ind. Gas. 461; 38 G, 639, 
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On the merits, we are not satisfied that 
the defendant No. 1 has any case. The de¬ 
fendant No. 1 had the supervision of the 
business and if he permitted defendant 
No. 2 to allow the accounts prior to 1909 to 
fall into a mess or permitted his clerks to 
do the same after 1909, he has to thank 
himself for it. He withdrew his own capital 
several years ago and has successfully pre¬ 
vented the plaintiffs from the use of their 
capital. He has been made to pay interest 
at six per cent, per annum though the 
usual mercantile rate is far in excess of six 
per cent. The defendant No. 1 has not 
been dealt with unfairly. 

We would, therefore, dismiss the appeal 
with costs. 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 11 of 

1924. 

April 28, 1925. 

Present:— Mr. Justice Sulaimanand 
Mr. Justice Daniels. 

Musammat BASANTI BAI —Applicant— 

Appellant 

versus 

NANHE MAL and others -Opposite 
Parti bs—R espo n d e n ts . 

Provincial Insolvency .Let {V of I9J0), s. J,? -Trans¬ 
fer by insolvent—Application to avoid transfer-- 
Official Receiver, whether necessary party- Report 
of Official Receiver, whether admissible—Burden of 
proof. 

The report of the Official Receiver in connection with 
an enquiry under s. 53 or 54 of the Provincial Insolvency 
Act is not by itself legal evidence on which a finding 
as to the validity of the transaction can be based, [p. 
358, col. 2.] 

It is the Official Receiver at whose instance an 
enquiry into the fictitious nature of a transaction 
under s. 53 of the Provincial Insolvency Act should 
be made and it is the Official Receiver who should bo 
treated as the principal party representing the whole 
body of the creditors in such a proceeding, [ibid.] 

Jhabba Lai v. Shib Charan, 37 Ind. Cas. 76; 39 A. 
152- 15 A. L. J. 1, Ram Sundar Ram v. Rain Charit 
Bhakat, 79 Ind. Cas. 32G: 51 C. 663; (1924) A. I. R. (C.) 
827 and (iontu Appireddi v. Oontu Chinna Appireddi, 
66 Ind. Cas. 271; 45 M. 189; 14 L. W. 639; 41 M. L. J. 
606; (1921) M. W. N. 816; (1922) A. I. R. (M.) 216, relied 
on. 

In such a proceeding the burden lies on the person 
who tries to bring himself within the exception by 
asserting that he is a purchaser or encumbrancer in 
good faith and for valuable consideration, [p. 359, col, 
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. Champa Lull v. Ramkishen Rum, 38 Ind 

' 269; 2 P. L J 101; 1 P. L. \V. 752; ,1017. Pat 303 

and Muhammad Habibullah v. Mushtaq Husain 37 
LmL Oas. 681; 30 A. 05; 14 A. L. J. 1183, relied on. 

r irst appeal from an order of the District 

'Judge, Farrukhabad, dated the 26th October 
1923. 

Dr. S. A. Sen , for the Appellant. 

Mr. A 7 . P. Asthenia, for the Respondents. 

JUDGMENT. —This is an appeal by 
a claimant Musammat Basanti Bai arising 
out of certain insolvency proceedings. On 
an application presented by a creditor of 
the 1< irm of Xanhe Mai the firm, which 
was owned by Nanhe Mai and his three 
sons including Raj Narain the youngest 
was ad judicated an insolvent on the 9th 
of October 1922. On the 21st of April 

1922 and the lltli of May 1922 Raj Narain 
had transferred by two registered sale- 
deeds two houses which had been pre¬ 
viously acquired in his name, to Musam¬ 
mat Basanti Bai, the appellant. The first 
deed was for Rs. 800 and the second one 
for Rs. 2,500. The entire sale considera¬ 
tions of these two deeds were paid before 
the Sub-Registrar. 

Jugal Kishor one of the creditors put 
in an application on the 22nd of February 

1923 before the Court stating that the 
two houses which had been ostensibly sold 
in April and May 1922 were part of the 
assets of the insolvent firm and should be 
attached by the Receiver. This applica¬ 
tion was sent to the Official Receiver with 
directions to take proceedings after an en¬ 
quiry. The Receiver submitted a report on 
the 6th of April 1923 stating that the case 
of the applicant that these two transfers 
were fictitious was supported by a number 
of witnesses. In his report he expressed 
the opinion that the transfers in question 
did not appear to have been made in 
good faith or for valuable consideration. 

Apparently the learned District Judge 
did not treat the Receiver as a party to 
these proceedings. The proceedings were 
initially started by Jugal Kishor one of the 
creditors and the order passed by the Judge 
and the formal order prepared by his 
office show that Jugal Kishor was represent¬ 
ed as the applicant in the proceedings. It 
does, however, appear that the Receiver on 
behalf of the creditors was allowed to cross- 
examine the witnesses produced hy Musam- 
mat Basanti Bai. The formal order 
which was prepared did not contain the 
name of the Receiver in the array of the 
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parties at all, with the result that when 
the appellant filed her appeal in this 
Court she did not implead the Receiver. 

1 he learned Judge had not before him 
either the statement on oath of the Receiv¬ 
er or of the creditor or even of any of 
the witnesses mentioned in the Receiver’s 
report. Me had, however, the report of the 
Receiver which he treated as part of the 
evidence in the case. In our opinion the 
report of the Official Recei ver in connec¬ 
tion with an enquiry under ss. 53 or 54, 
of the Provincial Insolvency Act is not 
by itself legal evidence. It is to be noted 
that wherever it was intended by the 
Legislature that the report of an Official 
Receiver should be treated as evidence in 
the case, an express provision is made in the 
section dealing with that matter. We may 
draw attention to ss. 38 and 42 of the Pro¬ 
vincial Insolvency Act. No such provision, 
however, is to be found in ss. 53 and 54. 
Y\ e must , therefore, hold that the report of 
the Official Receiver is not per se a legal 
evidence on which a finding could be 
based. 

M e also must hold that it is the Official 
Receiver at whose instance an enquiry into 
the fictitious nature of the transaction 
should have been made and it was the 
Official Receiver who should have been 
treated as a principal party representing 
the whole body of the creditors. It was 
held so in the cases of Jhabba Lai v. 
Shib Char an (1), Ram Sunday Ramv. Ram 
Char it Bhakat (2), Gontu. Appireddi v. Gontu 
Chinna Appireddi (3) and Hemraj Champa 
Lail v. Ramkishen Ram (4). 

Further more, it is impossible to finally 
dispose of the case in the absence of the 
Receiver. We cannot set aside the order 
of the District Judge and uphold the 
transfers behind the back of the Receiver. 
The appeal without impleading him is in¬ 
competent. We have, however, mentioned 
the reason why his name has been omitted 
from the memorandum of appeal. 

Having considered the case we have come 
to the conclusion that the best thing to 
do is to set aside the order of the District 
Judge and remand t lie case to his Court 

(1) 37 Ind. Cas. 76; 49 A. 152; 15 A. L. J. 1. 

(-) 79 Ind. Cas. 326; 51 C. 663; (1924) A. I. K- (0.) 
827. 

(3) 66 Ind. Cas. 271; 45 M. 189; 14 L. W. 639; 41 M. 

L. J. 606; (1921) M. \V. N. 816; (1922) A I. R 'M ) 
246. 

(4) 38 Ind. Cas. 369; 2 P L. .1 10J, 1 P. L W. 752; 
(1917) Pat. 303 
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with a direction that the Receiver should 
be formally impleaded and that lie should 
be allowed to produce any oral or docu¬ 
mentary evidence he may like to produce. 
As, however, the Receiver had an opportunity 
of cross-examining the witnesses produced 
by Musammat Basanti Bai it seems useless 
to direct that her evidence should be ten¬ 
dered de novo. 

As we are of opinion that the burden 
of proof, when it was admitted that these 
transfers took place within two years of 
the adjudication, lay upon the alleged 
transferee Musammat Basanti Bai, she 
would have no right to produce rebutting 
evidence. But under the circumstances 
we would allow her to produce supple¬ 
mentary evidence in the first instance if 
she is so advised. Section 53 of the Provincial 
Insolvency Act provides that any transfer 

of property not being a transfer.made 

in favour of a purchaser or incumbrancer 
in good faitli and for valuable considera¬ 
tion shall etc. It seems to us that the 
burden lies on the person who tries to 
bring himself within the exception by 
asserting that he was a purchaser or 
incumbrancer in good faith and for valu¬ 
able consideration. This was the view 
taken by this Court in the case of Muham¬ 
mad HabibuUah v. Mushtaq Husain (5) 
and by the Patna High Court in the case 
of Hemraj Champa Lall v. Ramkishen 
Ram (4). 

The result, therefore, is, that this appeal 
is allowed and the* order of the District 
Judge is set aside and the case sent back 
to his Court for disposal in accordance with 
the directions given above. Costs will abide 
the event including in this Court fees on the 
higher scale. 

z. K. - Appeal allowed. 

(5; 37 Ind. Gas. 684; 39 A. 95; 14 A. L. J. 1183. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appeal No. 95 of 1924. 

March 2, 1925. 

Present: —Mr. Daniels, J. C. 

ABDUL RAHMAN KHAN and another— 

Plaintiffs—Appellants 

versus 

Musammat NOOR JAHzYN and others— 
Defendants—Respondents. 

Cnnl Procedure. Code (Act V of 1008), 0. XLI, r. *7— 


.4 ppcal -Additional evidence, admission of Evidence, 
discovert/ of, after decision in Trial Court. 

A suit for redemption was dismissed on the ground 
that the mortgage was not proved. In appeal the 
mortgagor put in an affidavit stating that after the 
decision of the case by the Trial Court he had dis¬ 
covered that the mortgage was a registered one and 
had obtained a copy of the mortgage-deed from the 
Registration Office which he desired to produce in 
evidence. The Court was satisfied that the document 
had not been intentionally withheld : 

Held, that the case fell within the provisions of r. 27 
of (). XLI of the G. P. C., and that the copy of the 
mortgage-deed could be admitted in evidence in 
Appeal. 

Appeal from a decree of the Subordinate 
Judge, Sultaupur, in Appeal No. 198 of 1923, 
dated the 1st of December 1923, confirming 
that of the Munsif, Musafirkhana, dated 
the 28th of September 1923. 


Mr. M. Wasim, for the Appellants. 
Messrs. Niamat Ullah and Saiyed Husain 
Zaidi , for the Respondents. 


JUDGMENT, —This was a suit for 
redemption of an old mortgage. The suit 
has been dismissed by both the Courts below 
on the ground that the mortgage was not 
proved. The appellants have put in an 
affidavit stating that after the decision of 
the case by the Court below they have dis¬ 
covered that the mortgage was registered 
and have obtained a copy from the Regis¬ 
tration Office at Fyzabad which they desire 
to put in. At the time when the document 
was executed the registration of documents 
was not compulsory in Oudh. The appel¬ 
lants state in their affidavit that they search¬ 
ed the Registration Offices at Jagdish- 
pur, the pargana to which the property 
belongs, and Sultanpur and Rae Bareli 
(Jagdishpur was at one time in the 
Rae Bareli district) without finding any 
trace of registration and concluded 
that the document had not been 
registered. It was only after the deci¬ 
sion of the case that they received informa¬ 
tion that led them to search at Fyzabad. 
It is true, as the respondents’ Counsel points 
out, that under existing rules the registra¬ 
tion records of Jagdishpur would in the 
ordinary course be transferred to Fyzabad 
after twelve years, but having regard to 
the date when the deed was executed and 
to the fact that the registration of docu¬ 
ments was not then compulsory in Oudh. 
I see no sufficient ground for thinking that 
the document has been intentionally with¬ 
held. Under the ruling of their Lordships 
of the Privy Council in Indrajit Pratap 




SIDHNATH V. SHEO DAYAL. 

Bahadur Sahi v. Amar Sinfih (1), the pro¬ 
visions ol (). XLI, r 27 apply to a case like 
tins. I he appellants are willing to pay the 
expenses of the respondents incurred up- 
to-date. In the Trial Court an issue was 
framed as to the existence of one Asliik 
Ah who was nearer in degree to the mort- 
gagor than the appellants. Ashik Ali was 
presumed to he dead as he had not been 
heard of for seven years. The respondents 
lile an affidavit stating that they have now 
leceived information that he is aliv’e and 
available and ask that if the case is re-open¬ 
ed this issue may also be re-opened. This 
request is reasonable and I allow it. Sub¬ 
ject to the appellants depositing within one 
month the costs incurred by the respond¬ 
ents up-to-date the appeal is allowed, the 
decree of the Court for re-trial after allow¬ 
ing fresh evidence on Issues Nos 1 and .‘1 
The finding on Issues Nos. 2 and 1 will not 
be re-opened. If the appellants fail to de¬ 
posit the amount of costs within the time 

allowed the appeal will stand dismissed with 
costs. 

K ‘ Appeal dismissed. 


, ( V J-i In . d « C T S, m 47: 50 h A. 183; 2 Pat. 676; 21 A. 
li- J. oo4; 4 P. L. T. 447; (1923) A. I. R. (P. (J.) 128- 1 

£? t# 7 fc 33 T A1 b L io^ 233; 15 L - J 57 8; 18 Li. 

V L - R 125 °; 28 c. w. N. 277; 39 C. L. 

o, o lo C.) f 
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JUDGMENT. This is an appeal from 
the order ol the Executing Court refusing 
to restore ob jections by the judgment-debtor 
under O. XXI, r. 90, C. P. C. When 
the objection to the auction sale, was called 
for hearing, the objector was absent and 
the objections were dismissed for default. 
On the same day the objector put in an 
application for restoration of his objections 
on the ground that he had been busy en- 
gaging another Pleader, but the Court below 
refused to restore the objections on the 
ground that the objector was intentionally 
causing delay. 

A preliminary objection is raised that no 
appeal from such an order lies. For the 
appellant it is contended that O. IX, r. 9 
does apply by virtue of s. 141 of the Code, 
and refers to Diljan Mihha Bibi v. Hem- 
anta Kumar Roy f 1). There is, however, a 
long series of authorities in support of the 
proposition that s. 141 does not apply to 
proceedings in execution, and that is my 
own view. Another argument advanced on 
behalf of the appellant is that the order is 
appealable as a decree, but no order of dis¬ 
missal comes within the definition of a 
decree. For these reasons I hold that the 
order complained of is not subject to 
appeal, and I dismiss this appeal with 
costs. 

z. k. Appeal dismissed. 

(1) 29 Ind. Cas. 393; 19 C. W. N. 758. 


LAHORE HIGH COURT. 

Civil Appeal No. 2134 of 1923. 

January 31, 1924. 

v ufn l l,: r^ r ' Justice LeRossignol. 

K A l KA LA Li—D efendant—Appellant 


versus 

The PUNJAB NATIONAL BANK, Ltd 

M^ULTAN—Plaintiff-Respondent. 

c :"A l {A°, c , edure Code (Act r of was), s. ij.i o. j v 

Y ’ ' *VY ' r / J . U ' P'XLIII, r. I (o- Execution o 

decree -Sale, objections to—Dismissal in default- 
Onler retusinrj to restore objections—Appeal, whethei 

Section 141 of the C. P. C. does not npplv to pro¬ 
ceedings in execution. ' 1 

An order refusing to restore objections made to an 
execution sale dismissed in default is not open 
appeal. 1 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Multan 
dated the 16th July 1923. ’ 

Lala Durcja Das, for the Appellant 
Lala Hargopal , for the Respondent. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Application No. 185 of 1924. 

July 10, 1925. 

Present: —Mr. Simpson, A. J. C. 

SIDHNATH and others—Plaintiffs— 

Applicants 

versus 

SHEO DAYAL and others— 

Defendants —Opposite Party. 

Oudh Rent Act (XXII of 1886), s. 108 (16) -Rent■ 
decree passed against under-jtroprietors, satisfied by 
one of them —Contribution, suit for, whether cogniz¬ 
able by Civil Court -Jurisdiction of Civil and Revenue 
Courts. 

Rvery suit for contribution founded upon the satis¬ 
faction of a joint decree by the plaintiff is cognizable 
by a Civil Court. 

Plaintiffs and defendants were joint under-proprietor» 

of a village. The superior proprietor tiled a suit 
for arrears of rent against them in the Rent Court an 1 
obtained a decree. He executed this decree against 
the plaintiffs only. Consequently the plaintiff 
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brought.a suit tor mnlrilmtion against the defendants. 
One of the plaintiffs was a lambardar ; 

Held, that the payment in respect of which the 
6uit had been brought having been made by the 
plaintiffs in execution of a decree, the suit did not 
fall within the purview of s. 108 (16) of the 'Oudh 
Kent Act and was not, therefore, excluded from the 
cognizance of a Civil Court. 

Application for revision against an order 
of the District Judge, Rai Bareli, dated the 
15th September 1924, confirming that of the 
Subordinate Judge, Rai Bareli, dated the 
17th September 1923. 

Messrs. Niamatullah and Naimullah , for 
the Applicants. 

Mr. Ram Bharose Lai , for the Opposite 
Party. 

JUDGMENT.— This is an application 
under s. 115 of the C. P. O. The question 
is one of jurisdiction, so the first thing to 
look at is the plaint. There were two 
plaintiffs, Sidh Nath and Bindraban. The 
plaint set forth that plaintiffs and defend¬ 
ants were joint under-proprietors of 
the village of Shahzadpur and that the 
superior proprietor filed a suit for arrears of 
rent in the Rent Court and obtained a decree. 
He executed this decree (as he was entitled 
to do, the decree being joint) against the 
plaintiffs only. Consequently the plaintiffs 
brought a suit for contribution against the 
other under-proprietors. It so happens that 
plaintiff No. 2 Bindraban is a lambardar. 
Accordingly it was pleaded in the Court of 
the Subordinate Judge that s. 108 (10>), 
of the Oudh Rent Act applied and that this 
was a suit by a lambardar against a joint 
lambardar for compensation for revenue or 
rent paid by the lambardar on account of 
the joint lambardar. This plea was given 
effect to and the plaint was returned by 
the learned Subordinate Judge for pre¬ 
sentation to the proper Court. The plaint¬ 
iff appealed to the learned District Judge, 
who dismissed his appeal taking the same 
view as the Court of first instance. No 
second appeal lies. Accordingly the plaint¬ 
iff has come to this Court in revision claim¬ 
ing that the Courts below have failed to 
exercise a jurisdiction vested in them by law. 

The order they wish this Court to pass is 
to set aside the orders of the Courts below 
and to send the case back to the Subordi¬ 
nate Judge for decision. The opposite 
party does not object to this course, but 
his Counsel points out that consent of 
parties cannot confer jurisdiction, and 
expresses his own opinion as a lawyer that 
the case does fall under s. 108 (16) of the 


Oudh Rent Act. In my opinion the case 
was rightly brought in the Civil Court. 
The fact that a decree was obtained and 
was executed alters the nature of the pre¬ 
sent suit. No doubt if the plaintiffs had made 
this payment simply on demand and not 
in order to satisfy the decree, their suit for 
contribution would have lain in the Revenue 
Court, but the right of the superior pro¬ 
prietor to obtain rent from the under¬ 
proprietors or from their lambardars had 
merged in his decree. The only rights he 
possessed were to execute the decree. Every 
suit for contribution founded upon a decree 
is cognizable by the Civil Court. There is 
a decision of this Court which lias some 
bearing on the case of Suraj Baksh Singh v. 
Raghubar Singh (1). The question which 
was decided in that case was whether a suit 
for contribution brought by one under¬ 
proprietor against others in respect of the 
decree which he had satisfied, was cogniz¬ 
able by the Small Cause Court or by the 
Munsif. The question of the jurisdiction 
of the Revenue Court was not considered, 
but if the learned Judge had believed that 
the case was exclusively cognizable by the 
Revenue Courts he would have said so. It 
is true that in that case it does not appear 
whether either of the parties was a lambar¬ 
dar. But it was held in that case that the 
fact that there was a decree took the suit 
out of Art. 41 of the Second Schedule of the 
Provincial Small Cause Courts Act (IX of 
1887). It is by exactly similar reasoning that 
I arrive at the result that the existence of a 
decree here takes the case out of s. 108(16) 
of the Oudh Rent Act. 

I, therefore, allow the application and set 
aside the order of the Courts below. The 
record will be sent back through the District 
Judge to the Subordinate Judge who will 
proceed to decide the case according to law. 
No order as to costs. 

z. k. Application allowed. 

(1) 24 Inti. Gas. 28; 1 O. L. J. 844. 


RANGOON HIGH COURT. 

Special Second Civil Appeal No. 443 of 1923. 

December 17,1924. 

Present: —Mr. Justice Lentaigne. 
MAHNO AUNG GYAW and others— 
Plaintiffs—A ppellants 

versus 

MUTHIYA and another—Defendants— 

Respondents. 

Appeal Finding oj Trial Court based on oral 
evidence, whether can be disturbed — Practice—Claim 
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lased on agreement alleged to he fraudulently detained 
by opponent—Duty of Court. 

A claim based on an agreement which is not nro- 
duoed and is alleged to have been fraudulentlv 
detained by an opponent is always one which should 
e regaided with extreme suspicion and closelv 
exammed in every aspect before it is accepted, [p. 362 

*•01 . 2 .. j 

Where a Trial Court has completely failed to discuss 
Ihe vanous improbabilities and suspicions attaching 
to the oral evidence of certain witnesses, an Appellate 
Court is entitled to disregard the finding arrived at 
by the Trial Court on the basis of such evidence and 
to arrive at a finding of its own on an independent 
consideration ol the evidence, [tfcfrf.] 1 


Appeal against a decree of the District 
Myaun « m ^ a » in Civil Appeal No. 72 

of 1923. 

Mr. Ba Thein , for the Appellants. 

Mi. Barnabas, for the Respondents. 

JUDGMENT. —The plaintiffs-appel- 
lants admittedly mortgaged the land in suit 
to the first respondent Muthiya for Rs. 450 
in 1918 by a deed which stipulated that 
redemption be effected within four years. 
They again admittedly mortgaged the land 

to Muthiya with possession for Rs. 709 in 

1919 under a deed which contained a clause 
for the forfeiture of the land if not redeem¬ 
ed within two years. 

On the 11th March 1920 the plaintiffs- 
appellants executed and registered the deed 
(Ex. D) by which they purported to sell the 
land outright to the defendants for Rs. 1,600. 

s now allege that on the occa¬ 
sion when this last deed was executed the 
defendants also executed an unregistered 
agreement agreeing to sell the land back to 
the plaintift's-appellants for the same price 
of Rs. 1,600 within three years: and the 
present suit is one for specific performance 
of such agreement. 

The appellants, however, are unable to 
produce such agreement and they account 
for its absence by an allegation that it was 

fraudulently detained by Muthiya. They 
allege that Muthiya had leased the land to 
the appellant Maung Aung Gyaw for 300 
baskets of paddy, that when Maung Aun 0, 
Gyaw was unable to deliver more than 240 
baskets of paddy out of this rent, Muthiya 
peisuaded him to deposit the agreement as 
security for the balance of 60 baskets of 
paddy or its equivalent in value Rs. 70 and 
that when Maung Aung Gyaw offered to 
re-pay the Rs. 70 Muthiya at first put him 
off and then on the following day informed 
him that he had torn up the agreement 
and then again verbally promised to sell 
on the same terms as in the agreement. 
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The Trial Judge believed plaintiffs’ evi-. 
deuce on these points and granted plaintiffs 
a decree for specific performance of the 
agreement to re sell the land on payment 
ol toe price of Rs. 1,600; but, on appeal, 
the District Judge reversed that decree 
and dismissed ihe plaintiffs’suit with costs 
alter tin elaborate discussion of the evi¬ 
dence in the case and setting forth his 
icasons for rejecting the story of the plaint¬ 
iffs as to this agreement, etc. 

I he present second appeal is against that 

decision and it is urged that the decision 
of the I rial Judge should be accepted, as 
that Judge had seen the witnesses and 
believed their evidence and that his decision 
should not have been so lightly set aside by 
the lower Appellate Court. In this respect re¬ 
liance is placed on the recent decision of the 
Privy Council in the case of Ma Than Than 
v Ma Pwa Thit (1). I think, however, that 
the District Judge has given sound reasons 
lor disregarding the findings of the learned 
Inal Judge who had completely failed to 
discuss the various improbabilities in the 
story of the appellant. Moreover, the re¬ 
marks of the Privy Council in the case so 
referred to had reference to a witness who 
had been examined at very great length 
and had been severely cross-examined by 
an able Advocate and whose credibility 
had been specially commented on, discussed 
and accepted by the Honourable Judge 
who had tried the case. In my opinion 
these remarks should be read with refer¬ 
ence to such special aspects of that case and 
should not be treated as having a too 
general application. 

In the case now before me I agree with 
the learned District Judge in regarding 
the story of the appellants as very improb¬ 
able and as one shown to be incredible by 
the ac!ions of the appellant. A claim to 
recover on an agreement which is not pro¬ 
duced and is alleged to have been fraudu¬ 
lently detained by r an opponent is always 
one which should be regarded with extreme 
suspicion and closely examined in ever}’ 
aspect before it is accepted. In the present 
case the appellants were bound to allege 
that the missing agreement was written by 
the writer of the original deed which was 
executed on the date of the alleged agree¬ 
ment and is now alleged to have been the 
occasion for such agreement; but such 

(1) 77 Ind. Cas. 63; 1 R. 451; (1923; A. I. K. (P. C.) 

156; 33 M. L. T. 361; 2 Bur. L. J. 260; 46 M. L. J. 334; 

(1923; M. W. N. 711; 29 C. W. N. 610 (P. C.;. 
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writer denies all recollection of any such 
agreement and no satisfactory reason has 
been shown why he should forget it or 
be in collusion with the respondent. It 
is admitted that the agreement was not pre¬ 
pared at the same time as the original sale- 
deed, and it is alleged that the agreement 
was drafted subsequently to the drafting of 
the sale-deed on the same morning at the 
Court House and not at the house where the 
deed was prepared, which facts would 
indicate that the proposal to have such 
agreement was an afterthought if it was 
made at all. The sale-deed shows that a 
Madrasee witness attested the original 
deed, but it is not alleged that any Mad¬ 
rasee witness attested the missing agree¬ 
ment though one would expect to find 
the same attesting witnesses to both do¬ 
cuments. 

Then it is extremely improbable that 
the appellants would be so extremely foolish 
and stupid as to hand over such agree¬ 
ment to the defendant, the person who 
had executed it. Moreover, both parties 
would necessarily have realized the absurd¬ 
ity of handing over such agreement as a 
security when obviously it could be of no 
value at all except to the intended pur¬ 
chaser and would not be security for any¬ 
thing. Then the evidence as to the alleged 
conversations as to explanation for not 
returning the agreement to the appellant 
is not at all convincing. Muthiya is des¬ 
cribed as being then willing to promise 
to allow re-purchase on the same terms 
as in the agreement, but he was not asked 
to execute a new agreement, which would 
have been the sensible manner of renew¬ 
ing the agreement. He is described as 
informing the appellant that he had torn 
up the agreement but the appellant also 
omitted to take any of the other steps 
which any ordinary man would take on 
receiving such a communication. He did 
not report the fact to any Headman or 
to the Police and he remained content 
with a mere oral assurance from a man 
whose action as described would indicate an 
intention to cheat him. 

Then the appellant waits for more than 
another year before claiming a re-purchase 
or instituting any suit. When he first 
comes forward to assert his claim, the value 
of the land had admittedly increased to 
such an extent as would constitute a strong 
motive for a false claim. It is admitted 
that the value was previously only Rs. 50 


per acre and that it had then increased to 
Rs. 200 per acre. It is obvious that such an 
increase in value would excite cupidity and 
constitute, a strong motive for a false claim 
to recover the land. Finally it is admitted 
that the agent who instituted and con¬ 
ducted the suit for the appellants had 
in fact purchased half the land on the 
terms that he would finance the suit. 

All these points raise the gravest sus¬ 
picion against the ca*e of the appellants. 
These points were ignored by the learned 
Trial Judge and I agree with the conclu¬ 
sion come to by the learned District Judge 
that the case of the appellants cannot be 
treated as proved by the evidence now be¬ 
fore the Court. I have carefully perused all 
that evidence and I do not find it convinc¬ 
ing. For these reasons, I see no ground to 
interfere and I dismiss this second appeal 
with costs. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revision No. 537 of 1923. 

January 23, 1924 

Present: —Mr. Justice Moti Sagar. 

A M R ITS A RI A —Fl a i nti fp—Petition e r 

versus 

GAM UN— Defendant—Respondent. 

Practice -Suit instituted on behalf of major treated 
as minor —Amendment — Limitation, expiry of, effect 
of — Limitation Act (IX of 1908), s. 22. 

A suit was filed on bahalf of a minor plaintiff and 
the plaint was signed and verified by the next friend 
of the minor. Daring the pendency of the suit it 
transpired that the plaintiff was not a minor and the 
plaint was allowed to be amended and the next friend’s 
name was removed from the record. By the time that 
the amendment was made the period of limitation for 
the suit had expired : * 

Held, that the suit could not be dismissed as barred 
by time merely by reason of the fact that the plaint 
had not been signed and verified by the plaintiff on 
the date when it had been originally instituted. 

Petition, under s. 25 of the Small Cause 
Courts Act, for revision of the decree of the 
Subordinate Judge. Third Class, exercising 
the powers of a Judge, Small Cause Court, 
Nawanshahr, District Jullunder, dated the 
12 th March 1923. 

Mr. B. 1). Qureski , for the Petitioner. 

Mr. Skamair Chand, for the Respondent. 

JUDGMENT, —1 am of opinion that 
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tliis application must succeed. The learned 
Judged the Court below folio wing Sheorania 
v. Bharat Singh lias dismissed the plaintiff’s 
suit holding that the amendment of the 
plaint was improper and that the claim was 
time-barred. The suit was originally in¬ 
stituted in the name of the present plaintiff 
Amritsaria. He was, however, shown in the 
plaint as a minor and the plaint was signed 
and verified by his father Dheru who was 
acting as his next friend. Jt subsequently 
transpired that the plaintiff Amritsaria was 
a majorat the time when the suit was in¬ 
stituted and his father Dheru had no author¬ 
ity to act on his behalf. The plaint was 
then amended and Dheru’s name was re¬ 
moved from the record. The learned Judge 
of the Court below has held that the person 
who signed and verified the plaint was not 
duly authorized by Amritsaria in that 
behalf and that there was no proper pre¬ 
sentation of the plaint. He has also found 
that when the plaint was amended, the suit 
had become barred by limitation and he 
accordingly dismissed it with costs. 

In my opinion the learned Judge of the 
Court below has not taken a correct view of 
the matter and his decision ought to be set 
aside. When the learned Judge found that 
the plaintiff was not a minor, he very rightly 
gave an opportunity to the latter to amend 
his plaint and to elect whether he would 
proceed with the suit or not. But the plaint 
having been amended Amritsaria should 
have been allowed to go on with the case 
and the suit should not have been dismissed 
merely because the plaint had not been 
signed and verified by him on the date 
when it had originally been instituted. If 
the decision of the lower Court is upheld 
the result would be that the plaintiff would 
lose the whole of his cause of action. 

I accept the petition and return the case 
to the lower Court for decision on the 
merits. No order as to costs in this Court. 

Application accepted ; 

z - K - Case remanded. 

20 A. 90; A. W. N. (1897, 203; 9 Inil Dec. (x. a.) 
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ALLAHABAD HIGH COURT. 

Execution First Civil Appeal No. 420 

of 1924. 

May G, 1925. 

I resent : Mr. J list ice Sulaiman and 
Mr. Justice Daniels. 

MOHAMMAD MAZHAR ALI- 

Holdkr—Appellant 


Decree- 


J i' do MENT¬ 


IS rstfs 

Musammat BIGG HA BKGAM- 

dertor—Respondent. 

Pensions Act (XXIII of 1S71), ss. 7 (2), II Civil 
I roctdure Code (Art V of WOS), O. XXXIV, r. ,5— 
Mortgage of pennon Mortgage decree -Execution of 
(leoee Objection that pension is not liable to sale, whe¬ 
ther caii be entertained - Attachment , whether necessary 
~ -1 enston entered in register under s. 7 (2) of Pensions 
Act, whether exempt from sale ■Appeal, second- Ones- 
tion of law and fart . 

1 he question whether a certain pension is of such a 
character as not to ho liable to he sold in execution 
of a decree is a mixed question of law and fact and 
can he prone into in second appeal, [p. 365, col. 2.| 

U here in answer to a mortgage suit the defendant 
raises the point that a certain pension which forms 
part of the mortgaged security is not liable to sale and 
the point is decided against the defendant and a 
decree is passed under (). XXXIV, r. ", of the C. P. C., 
for the sale of the pension, it is no longer open to the 
judgment-debtor to contend in execution of the decree 
that the pension is of such a character as not to be 
saleable at all. It would not be proper for the Exe¬ 
cution Court tj re-open the question which has 
already been decided in the suit itself, [ibid.] 

\\ here a decres is passed under r. 5 of O. XXXIV of 
the C. I*. C., there is no question of “attachment” of 
the property directed to be sold. The only question 
before the Executing Court is whether the charge is 
enforceable against the property sought to be sold. | p. 
3G6, col. 1, | 

A pension entered in the register containing a list 
of pensions coming under s 7 (2) of the Pensions Act. 
is not exempt from sale in execution of a decree. 
[ibid.] 

Execution first appeal from a decree of 
the Subordinate Judge, Moradabad, dated 
the 30th July 1924. 

Mr. Ilamid Husain , for I he Appellant. 

Mr. S. Raza Ali , for the Respondent. 


U) 

417. 


JUDGMENT, —This is a decree- holder’s 

a]>peal arising out of certain execution 
proceedings. In 1889 AJusammat Kundan 
who owned certain properties and was en¬ 
titled to a pension from Government, execut¬ 
ed a usufructuary mortgage of all these 
properties including the pension in favour 
of certain mortgagees. She took posses¬ 
sion of the properties under a lease from 
the mortgagees and for the due payment 
of rent she executed another mortgage-deed 
by way of securitj’ in which that pension 
was again included. The previous mort¬ 
gage-deed was paid off; but a suit was 
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brought on the basis of the second one 
and a decree obtained against the repre¬ 
sentatives of the mortgagor. Mazhar Ali 
was a purchaser of part of the mortgaged 
properties, and so was the respondent 
Biggha Begam. It appears that Mazhar Ali 
had to pay more than his due share in order 
to save his property from being sold, and 
having done so instituted a suit for con¬ 
tribution against Biggha Begam and certain 
other judgment-debtors. In this suit he 
claimed that he was entitled to enforce 
his claim against the portion of the pen¬ 
sion purchased by Musammat Biggha Begam 
on which he had a charge. The suit was 
first decided by Ch. Abdul Hasan, who 
decided Issues Nos. 1 and (i relating to 
the question whether the pension in dispute 
was or was not saleable, in favour of the 
plaintiff. He ordered that a decree under 
O. XXXIV, r. I should be prepared for re¬ 
covery of the amount out of the properties 
in the hands of the various defendants. An 
appeal was preferred to the High Court 
and that judgment was setasideand the suit 
was remanded to the Court of first instance. 
This time the suit was disposed of by Mr. 
Ram Chand Saksena, who decreed the claim 
against the properties purchased by the vari¬ 
ous defendants as detailed in the plaint. 
He added that the amount decreed will be 
a charge on the properties purchased by the 
defendants. He further directed that a 
decree should be prepared according to 
r. 4 of O. XXXIV, C. P. C. six month’s time 
being allowed for payment. The learned 
Subordinate Judge seems to have accept¬ 
ed the findings arrived at by his predeces¬ 
sor, although the whole suit had been re¬ 
manded, and he only dealt at length with 
the question of the proportionate liability 
of the various defendants. The decree- 
holder appealed to the High Court, and 
Musammat Biggha Begam and another de¬ 
fendant filed certain cross-objections. By the 
judgment of the High Court the amounts 
were slightly varied, but the decree was not 
set aside ; nor was the order of the Court 
that a decree under O. XXXIV, r. 4 be 
prepared in any way upset. 

The decree-holder is now seeking to re¬ 
cover the amount decreed to him by sale 
of the pension in the hands of Musammat 
Biggha Begam. The learned Subordinate 
Judge has held that this pension is not at¬ 
tachable, and, therefore, Cannot be sold. He 
has, therefore, dismissed the decree-holder’s 
application. 


In our opinion the question whether a 
certain pension is of such a character as 
not to be liable to be sold is a mixed ques¬ 
tion of law and fact. If the point was 
expressly raised by the defendant con¬ 
cerned in the suit itself and decided 
against her and a decree under O. XXXIV, 
r. 4 was passed for the sale of that pen¬ 
sion, it no longer remains open to the 
judgment-debtor to say that the pension 
was of such a character as not to be sale¬ 
able at all. It would not be proper for 
the Execution Court tore-open the question 
which has already been decided in the 
original suit. Of course, if the question 
had not been decided at all and the Execu¬ 
tion Court were called upon for the first 
time to consider whether it would proceed 
to sell the property which either on the face 
of it or admittedly was not saleable there 
might be some force in the contention that 
the Court would not be justified in selling 
it. But the case here is quite different and 
we think that the question which depended 
on a consideration of a number of facts 
should not now be allowed to be re-opened. 
We may note that in the Full Bench case of 
Mubarah Husain v. Ahmad (1) two out of 
the three learned Judges held that in cases 
where no attachment is necessary and the 
sale takes place in pursuance of a mortgage 
decree directing a sale of the mortgaged 
property, s. (50 of the C. P. C. will not be ap¬ 
plicable so as to prevent the Court from sell¬ 
ing the property. 

The learned Vakil for the respondent has 
drawn our attention to the judgment of a 
Single Judge of this Court which was after¬ 
wards affirmed in appeal under the Letters 
Patent in the case of Mazhar Ali Khan v. 
Mahfuz Hasan (2), where the learned Judge 
referring to the final judgment referred to 
above remarked at pages 698* and 699* that 
the question whether a particular piece of 
property in the hands of the defendant was 
“attachable” was irrelevant in the suit, 
which was brought to determine the liabili¬ 
ty of that defendant and he felt satisfied 
that the point was not decided by anybody 
so as to be binding upon the parties. That 
judgment, however, was between the decree- 
holder on the one hand and Mahfuz Hasan 
on the other, to which Musammat Biggha 

fl) 84 Ind. Cas. 749; 4G A. 489; 22 A. L. J. 321; (1924) 
A. I. R. (A.) 328; L. li. 5 A. 201 Civ. 

(2) 68 Ind. Cas. 851; 44 A. 697; 20 A. L. J. 679; (1922) 
A. I. R. (A.) 429. _ 

♦Pages of 14 A.— [^'d.J 
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Begam the present respondent, was not a 
party It is, therefore, obvious that Musam- 
mat Bigglia Begam cannot take advantage 
of that judgment as if it were res judicata. 
lhe remarks in that judgment must be con¬ 
sidered to b eobitcr dicta so far as the present 
litigation is concerned. 

alre °dv said that a decree under 
U. XXX!\ r. 4 was prepared, and it is, 

therefore, obvious and that there has not 
keen any question of an “attachment” of 
the pension, but only whether the charge 
was enforceable against this property.- 

Considering the case on the merits we 
are satisfied that, this pension is saleable. 

It may be that in the case of Muzhar Ali 
Mahjuz Hasan (2), the decree-holder could 
not adduce sufficient evidence to satisfy the 
Court that the pension was saleable/ In 
the present case, however, there is plenty 
of documentary evidence on the record 
which points to that direction. This pen¬ 
sion is entered in the register which was 
prepared^ for entering pensions coming 
under s. / (2) of the Pensions Act (No. XXIH 

of 1871), which are expressly declared to be 

transferable. The learned Subordinate Jud^e 
says that this pension was entered wrongly in 
this register. There seems to be no ground 
however, for suspecting that this was c C ’ 
The reason given by the learned Subordi¬ 
nate Judge is that this pension was granted 
under an order of 1887, but the register 
itself shows that this pension was certainlv 
of an earlier date. 

In a judgment dated the 27th of May 
1890 which was delivered in a suit between 
Khuda Bakhsh the mortgagee, and Mueam- 
mat Ahmunnisa, a represeniativeof the mort¬ 
gagor, it was expressly decided that the 
pension which had been previously mort¬ 
gaged was transferable. That judgment 
shows that the pension was granted at least 
as early as 1800. This judgment was affirm¬ 
ed on appeal on the 20th of August 1901 
Subsequently there was another litigation 
between Khuda Bakhsh cn the one hand 
and Alimunnisa on the other in which on 
the 10th of October 1900 there was a similar 
finding. The predecessors-in-title of the 
parties were parties to those suits and, there¬ 
fore, even if those judgments do not operate 

as res judicata they are certainlv admissible 
in evidence. 

There is the further fact that these pen¬ 
sions have been transferred from one person 
to another. Musammat Biggha Begam, the 
objector, is herself a transferee of’ the 
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portion in her hands, and so is the decree- 
holder, Mazhar Ali. There are also other 
transferees of this pension. 

Having regard to all these circumstances 
we are convinced that this pension was not a 
political pension which is declared to be 
non-transferable under s. 11 of the Pensions 
Act. 

The result, therefore, is that this appeal 
is allowed the decree of the Court below set 
aside, and the objection of il/i/sammaf Biggha 
Begam dismissed with costs. 

7j - K - Appeal allowed. 


LAHORE HIGH COURT. 

Civil Revision No. 561 of 1923. 
January 21, 1924. 

Present : —Mr. Justice LeRossignol. 

O A N P A T R A I —P LA INTIFF — PETITION E R 


versus 

Musammat NIHAL DEVI— Defendant 

—Respondent. 

suit tov balance of —Acknowledgment of 
lla baifV— Suit , whether maintainable. 

Plaintiff sued the defendant, a widow, as the re¬ 
presentative of her deceased husband and in his plaint 
recited that lie had transactions for many years with 
the husband of the defendant and that after the death 

of the original debtor, his widow, after consideration 
. ., l . e accoun h struck a balance acknowledging her 
liability for the debt, but had hitherto failed to liqui¬ 
date it. In support of the plaint the plaintiff produced 
his accounts : 

7/e/d, that the suit was based upon the account 
which the plaintiff had with the defendant’s husband 
and was not based merely upon the acknowledgment 
of the latter and was consequently maintainable. 

Petition, under s. 44 of Act VI of 1920 
and s. 115, C. P. C., for revision of a 
decree of the Senior Subordinate Judge, 
First Class, Sheikhupura, dated the 7th 
May 1923. 

Mr. K. J. Rustomji, for the Petitioner. 
Lala Durga Das , for the Respondent. 
JUDGMENT, —The plaintiff sued the 

defendant, a widow, as the representative 

of her deceased husband, and in his 

plaint recited that he had transactions 
for many years with the husband of the 
defendant, that after the death of the 
original debtor the widow after consider¬ 
ation of the account struck a balance ac¬ 
knowledging her liability for the debt, 
but had hitherto failed to liquidate it. 
The Trial Court dismissed the suit on two 
grounds: 
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]. That the suit was based upon the 
acknowledgment of debt which contained 
no promise to pay and was, therefore, not 
maintainable, and 2 that, as a matter of fact, 
the acknowledgment of the debt was not 
thumb marked by the defendant. 

On appeal the learned Senior Subordinate 
Judge did not deal with the question of 
fact but dismissed the appeal solely on the 
ground that the suit being based on a mere 
acknowledgment was not maintainable. 
The plaintiff has come to this Court in revi¬ 
sion and, in my opinion, deserves to succeed. 
The plaint clearly recites that the suit is 
brought on the strength of many years’ deal¬ 
ings between the plaintiff and the defend¬ 
ant’s deceased husband and on an acknow¬ 
ledgment of the debt by the defendant as re¬ 
presentative of her deceased husband. More¬ 
over the plaintiff produced his accounts 
in support of his prayer. For these reasons 
the case is readily distinguishable from that 
reported as Pala Mai v. Tula Ram (1). 

I accept the petition, set aside the decree 
of the Court below and remand the case to 
it for decision on the merits. The costs 
of this hearing shall follow the final event 
of the case. 

z. K. Petition accepted : 

Case remanded. 

(1) 119 P. R. 1908; 206 P. W. R. 1908. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 113 of 1921. 

February 26, 1925. 

Present: —Mr. Baker, J. C. 
8HEORAM and others—Defendants 

—Appellants 


18 c. W. N. 817; 19 G.JL. J. 184; 16 Bom. L. R. 100; 11 
I. A. 110 (P. C.), Mangali Lai v. Abidyar Khan, 11 Ind. 
( ns. o; 39 A. 523; 15 A. L. J. 550, Rani Lai v. Tamkin 
liana, 49 Ind. Cas. 543; 41 A. 385; 17 A L. J. 363 
Urkudya v. Doma, 50 Ind. Cas. 761; 15 N. L. R. 75 
liurjorji Gurnetji Panthaki v. Mmicherji Kuverji, 5 B 
143, 3 Ind. Dec. (X. s.) 96, Kara l a Nanubhui v. Man- 
sukhram, 24 B. 400; 2 Bom. L. R. 220; 12 Ind. Deo. 
(x. s.) 799 and Ram Baksh v. Muahlani Khanam 26 \ 
266; A. W. N. '1904) 8, followed. 

Ganesh Ramchandra lCulkarni v. Laxmibai Ven- 
katesh Narayan, 67 Ind. Cas. 209; 46 B. 726 at p 732 
24 Bom. L R. 249; (1922) A. I. R. (B.) 96, Lalman 
Pande v. Sheo Naraui Panda, 51 Ind. Cas. 865; 17 A. 
L. J. 737; 1 II. P. L. R. (A.) 124, Gajendra Nath Dai/ 
v. Ashraf Ilossain, 69 Ind. Cas. 707; 27 C W N 159- 
36 C. L. J. 48; (1923) A. I. R. (O.) 130, Paldadi Lai v! 
Lara it i, 48 Ind. Cas. 200; 41 A. 22; 16 A. L. J. 871 and 
Kunhi Sankaran Nambiar v. Narayanan Thirumumou 
55 Ind. Cas. 86; 43 M. 405; (1920) M. W. N 205- 11 L.' 
W. 192; 38 M. L. J. 251, distinguished. 

A finding of fraud based on inferences drawn from 
the conduct of the parties in the absence of direct evi¬ 
dence is not illegal, as it is not ordinarily possible to 
prove fraud by direct evidence, [p. 369, col. 1.] 

Appeal against the decree of the District 
Judge, Bhandara, dated llie 8th December 
1923, in Civil Appeal No. 59 of 1923. 


Mr. .1/. R. Bobde, for the Appellants. 

Messrs. M. Gupta and S. C. Dutt Chow - 
dfiry, for the Respondent. 

JUDGMENT, —The facts of this case 
are simple, although they raise several 
points of law. The plaintiff, Doma, obtained 
a decree in the Court of the Munsif, Sakoli, 
against Vithoba and Bhiwa. On the 28th of 
June 1922 the lands in dispute were ordered 
to be attached. On the 27th of June the 
judgment-debtors sold the lands to the 
defendants along with a house situated in 
an adjoining village in the Chanda District, 
the lands in dispute being situated in the 
the Bhandara District. On the 28th the 
lands were attached and on the 29tli the 
sale-deed was registered. The vendees 
objected to the attachment, which was 
raised, and the plaintiff then brought a 
suit under O. XXI, r. 63, C. P. C., for a 
declaration that the lands were liable to be 
attached. 


versus 

SOMA— Plaintiff—Respondent. 

Registration Act (AT I of 1908), s. 28 T Sale-deed— 
Property not belonging to vendor, included in sale-deed 
— Fraud — Registration, validity of—Finding of 
fraud, based on inferences from conduct, legality of. 

An intentional inclusion by a vendor of property 
not belonging to him in the sale-deed, in order to give 
jurisdiction to a particular Registering Officer to 
register the deed amounts to fraud and vitiates the 
registration of the document so as to render it inopera¬ 
tive and ineffective to confer a title on the vendee, 
[p- 368, col. 2.1 

-J\ ar f n dra Lai Roy Chowdhury v. Hari Dasi Debi, 
£ as - 637 '* 41 972 = 27 M - B. J. 80; 12 A. L. J. 

774; 16 M. L. T. 6; (1914) M. W. N. 162; 1 L. W. 1050; 


The First Court dismissed the suit, hold¬ 
ing that the sale-deed was a genuine one 
and not executed in fraud of creditors and 
that it was validly registered at Brahma- 
puri. 

On appeal the District Judge, Bhandara, 
reversed the decree, holding that the vendors 
did not possess any house at Naneri in the 
Chanda District and that the house describ¬ 
ed in the sale-deed did not belong to the 
vendors, and, therefore, the property being 
situated in the Sakoli Taluka in the 
Bhandara District and there being no pro- 
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|)ei ty in the Chanda District, the registra¬ 
tion was invalid and fraudulent and the 
sale-deed conferred no title, lie also held 
that the vendees could know and did know 
that the venders had no house at Naneri 
and the fact that the sale-deed was execut¬ 
ed the day before the attachment and 
registered the day after it, indicated that 
the vendees were not acting in good faith 
and were also a party to the fraud along 
with the vendors. 

The sole question, therefore, in this 
appeal is whether this sale is fraudulent 
and conveys no title to the vendees. The 
learned District Judge has not gone at all 
into the question of consideration for the 
sale-deed. He has rested his judgment 
on the fact that the registration took place 
in a district in which no part of the pro¬ 
perty was situated and, therefore, conveyed 
no title to the vendees and that there was 
a fraud. 

In spite of the arguments of the learned 
Pleader for the appellants I am of opinion 
that the finding that the vendors possessed 
no property in the Bhandara District, that 
is to say, that the house in Monza Naneri 
did not belong to them, is a finding of fact 
based on the evidence, behind which this 
Court cannot go in second appeal. The 
District Judge has considered the evidence 
on this point on both sides and has record¬ 
ed a definite linding on it, and this ques¬ 
tion cannot be re-opened. 


It has, however, been contended at some 
length that assuming that the sale-deed 
conveys no title, it can be treated as an 
agreement to sell and that from the date 
it was passed the judgment-debtors became 
only the trustees for the defendants and 
had no interest in the property. Kven if 
the deed be regarded as unregistered, the 
judgment-debtors having sold the property 
to the appellants could not have sold it to any 
body alse and the same result cannot indi¬ 
rectly be achieved by the attaching creditor. 

The lower Appellate Court has recorded 
no finding on the question of consideration, 
and, therefore, the finding of the First Court,, 
which was that consideration was paid must 
prevail. 

It is also argued that there is nothing on 
the record to justify the finding that the 
sale-deed was a fraud. 

The learned Pleader for the appellants 
has relied on the following cases : — 

Burjovji Cvrsetji Panthaki v. Muncherji 
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K uver ji (1), Kara la Xanubhai v. Mansukh - 
ram (2), Ram Baksli v. Muyhlaui Khanam (3), 
Oanesh Ramchandra Kulkarni v. Laxmibai 
1 enkatesh Xarayan (I), Patman Punde v. 
Shoe N a rain Pande (5) and Gajendra Nath 
Daj v. Asliraf Hossain (6) as showing that 
even if there is no completed contract of 
sale, the vendor has no interest in the pro¬ 
perty. These are all cases where there was 
no fraud. ' ' 

Il is also argued that the mere inclusion 
ol property not belonging to the vendors 
will not invalidate the registration and re¬ 
ference is made to Pa/i/ru/f Lai v. Laraiti 
(/) and Kunhi Sankaran Na mb iar v. Nara¬ 
yanan Th i rum union (8). 

It is to be observed that in the latter 
cases it was held that there was no fraud. 

In the present case the District Judge 
has held that there was fraud for the follow¬ 
ing reasons. The vendors and vendees 
reside in the same village Teli in theSakoli 
Tahsil of the Bhandara District, where also 
the lands sold are situate. The village of 
Naneri in Chanda District is separated only 
by a river from that village. The vendees 
had no lands in Naneri and it has been 
found that they had no house there. 

The order for attachment was issued on 
26 th June, the sale took place on 27tli June, 
t lie attachment was effected on 28th June, 
and the registration took place at Bralima- 
puri on 29th June. It is also in evi¬ 
dence that the malguzar of Naneri is father- 
in-law of one of the vendors. He must 
have known that the house did not belong 
to the vendors. 

On this the District Judge found that the 
vendees were aware of the fact that the 
house did not belong to their vendors. 
Hence the entry must be intentional. On 
this finding the inference of fraud arises as 
held by the Privy Council in Ilarendra Lot 
Roy Chowdhury v. Ham Dasi Debi (9), 


( 1 ) 

( 2 ; 

7!)!). 

(3 

O) 


13. 143; 3 Ind. Deo. (n. s.) 96. 

21 H. 400; 2 Bom. L. K. 220; 12 Ind. Dec. is. »■) 

26 A. 266; A. W. X. (1904) 8. 

67 Ind. C’as. 209; 46 B. 726 at j*. 732; 21 Bom. l>. 


R. 249; (1922) A. I. R. (13.) 96. 

“ "'ll > < t - aw* 


<;p 51 Ind. C’as. 865; 17 A. 1>. 3. 7.37; 1 t\ P. L. R. 
(A.) 124. 

(6) 69 ind. C’as. 707; 27 (’. \\\ N. 159; 36 C. L. J. 4*; 
• 1923) A. I. K. (C.) 130. 

(7) 48 Ind. C’as. 200; 11 A. 22; 16 A. L. J. 871. 

(8) 55 Ind. C’as. 86; 43 M. 405; (1920) M. \Y. X. 

11 L. W. 192; 38 M. L. J. 251. 

(9) 23 Ind. C’as. 637; 41 C. 972; 27 M. L. J. 60; 

L. J. 774; 16 M. L. T. 6; (1914) M. W. X. 462; 1 L. w. 
1050; 18 C. W. X. 817; 19 C. L. J 481; 16 Bom. L. K. 
400; 41 I. A. 110 (P. C.). 
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also Mangali Lai v. Abidyar IChan (10) and 
Ram, Lai v. Tamlcin Bano (11). The same 
view has been taken by this Court in 
Urkudya v. Doma (12). 

It is argued that there is no evidence 
on which a finding of fraud can be 
based. It is not, however, possible for 
the plaintiff to prove fraud by direct evi¬ 
dence. It has to be inferred from the conduct 
of the parties. 

It is argued by the learned Counsel for 
respondent that the plaintiff had gone to 
Sakoli on the 26th to get the warrant of 
attachment issued and that the registration 
was effected at Brahmapuri because the 
judgment-debtors were afraid to go to 
bakoli which is the place where registra¬ 
tion should have been effected. 

It is a fair inference that the deed was 
registered at Brahmapuri because the 
plaintiff was less likely to know about it 
as he is a resident of Bhandara District. 

I do not see any reason for interference 
and dismiss the appeal with costs. 

z - K * Appeal dismissed. 

(10) 41 Ind. Cas. 3; 39 A. 523; 15 A. L. J. 550. 

(JD IS J n< !- Cas - 543 ’ 41 A * 385 I 17 A. L. J. 363. 

(12) oO Ind. Cas. 764; 15 N L. R. 75. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Rent Appeal No. 4 of 1924. 

March 26, 1925. 

Present Mr. Daniels, J. C. 

The SPECIAL MANAGER COURT 
uF WARDS, BALRAMPUR —Plaintiff— 

Appellant 

versus 

RAM PARGAT and others—Defendants— 

Respondents. 

Oudh Rtnt Act (XXII of 1886), s. 11,0—Occupancy 
ttnancy —Nankar, deduction in respect of—Suit for 
rent—Deduction, whether can he claimed. 

A decree by which a right of occupancy was con¬ 
ferred on the defendants provided that the rent was 
to be calculated at cultivators’ rate less a certain 
umount for nankar. In a suit by the landlord to 
recover the amount of the rent the defendants claimed 
to deduct the amount of the nankar from the rent : 

Held, that under the decree which conferred occu¬ 
pancy rights on the defendants the real rent was what 
remained after deducting the nankar payable, and 
that the defendants’ plea was not, therefore, in the 
nature of a set-off and was not repugnant to the pro¬ 
visions of s. 140 of the Oudh Rent Act. 

wWft® 1 v - Ran Jiwan ’ 21 Ind - Cas - 

24 


Second appeal under s. 119-B, Oudh Rent 
Act,against the decree of the District Judge 
Oonda, dated the 25th September 1924 
reversing that of the Assistant Collector’ 
iqoq 1 C ass ’ Gond a, dated the 29th January 

Rai Nagendra Nath Ghoslial Bahadur for 
the Appellant. 

JUDGMENT. —The defendants are 
occupancy tenants who are entitled to a 
deduction of Rs. 37-8-0 from their rent by 
way of nankar. The only plea pressed in 
this appeal is that this deduction could not 
be claimed in an arrears of rent suit by 
reason of s. 140 of the Oudh Rent Act, the 
claim being by way of set-off. The Court 
below has rejected this plea and its de¬ 
cision is correct. The decree by which the 
right of occupancy was conferred shows 
that the defendants’ rent was to be calcu¬ 
lated at cultivators’ rates less Rs. 75 
nankar. The real rent, therefore, is what 
remains after deducting the nankar payable, 
and it is not a case of a separate amount 
being claimed as set-off. The case is 
governed by the decision in Bhagwati 
atq.so.iL Singh v. Ram Jxwcltl (1) and not by 
the decision in Deputy Commissioner , Gonda, 
v. Bhagwan (2). I dismiss the appeal. 

z * K - Appeal dismissed. 

(1) 21 Ind. Cas. 201; 17 O. C. 6. 

(2) 2 Ind. Cas. 297; 12 O. C. 124. 


ALLAHABAD HIGH COURT'. 

FiRSr Appeal from Order No. 132 of 1924 

May 7, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels.} 

PIRTHI NATH and another—Auction* 
Purchasers—Appellants 

versus 

Musammat KUNJ1 KOER and another 
Decree-Holders—Respondents. 

Execution of decree—Mortgage decree—Subsequent 
decree of another mortgagee declaring scope of prior 
decree—Salt in execution of prior decree—Amendment 
of subsequent decree, effect of—Sale, whether can be 
set aside. 

Where a sale takes place in execution of a decree 
the scope of which has to be determined with 
reference to the terms of another decree the sale 
cannot beset aside as against a bona fide purchaser 
on the ground that the latter decree, the terms of 
which determine the scope of the decree to be 



* 


PTRTHT KATH V. 

executed, has since the date of the sale been amended 
so as to restrict the operation of the former decree 
in such a manner as to exempt the property which 
lias been sold from the operation of that decree. 

Fiist appeal from an order of the Subordi¬ 
nate Judge, Balandshahr, dated the z8th 
May 1924. 

Mr. Panna Lai , for the Appellants. 

Messrs. Nehal Chand and S. N. Gupta , for 
the Respondents. 


KUNJI KOER. 
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the amendment of the decree is not before 


us, but on 27tli May 1924 Musammat Kunji 
Kunwar filed a copy of the amended decree 
in which the two properties now in dispute 
were included. 


The learned Subordinate Judge has al¬ 
lowed the objection on the ground that I he 
sale was contrary to the terms of the decree, 
but has not considered the effect of the sale 


JUDGMENT.— This is an appeal 
against an order setting aside a sale. The 
appellants are the decree-holders. The 
decree under execution was obtained by 
Seth Prem Narain on the basis of a mort¬ 
gage on 13th March 1918. The respondent 
Musammat Kunji Kun war had a mortgage 
on certain of the properties in suit. It was 
provided in the decree that those properties 
in which she was interested should be sold 
after the remaining properties. No detail 
of the properties referred to was given in 
the decree. Musammat Kunji Ivunwarhad, 
however, brought a suit on the basis of her 
own mortgage, and shortly afterwards, 
namely, on 29th May 1918, she obtained a 
decree. That decree was in respect of five 
properties, and the two properties now in 
dispute, namely, Shamspur and Karimpur 
alias Dhakur, were not included in it. 
There was an appeal to the High Court, 
but in the appellate decree the same pro¬ 
perties were specified. On 19th May 1922, 
after the decision of the appeal, Prem Narain 
applied for execution of his decree. On 
21st February 1923 the sale was actually 
held. Musammat Kunji Kunwar had been 
given notice of the sale proceedings and did 
not appear or take any objection to the order 
in which the properties were sold. At that 
sale the properties now in dispute were 
sold along with the properties in which 
Musammat Kunji Kunwar was not interest¬ 
ed, and the sale was not postponed until 
all those properties had been sold. This is 
the ground of Musammat Kunji Kunwar’s 
objection which has been accepted by the 
Court below. A week after the sale the 
objections to the sale were made by Musam¬ 
mat Kunji Kunwar alleging that the pro¬ 
perties had been sold contrary to the terms 
of the decree. Sometime between this date 
and 14th April 1923 she applied for amend¬ 
ment of the decree in the High Court. On 
the date just mentioned she put in an ap¬ 
plication to the Execution Court saying 
that she had applied for amendment of the 
decree and asking that the decision of her 
objections be postponed. The exact date of 


having been held in accordance with the 
terms of Musammat Kunji Kun war's decree 
asitstoodon the date when the sale was 
held. The respondent's learned Counsel 
has urged that there is nothing to show 
that the Execution Court in arranging the 
order of the sales had that decree before it, 
but we think that we are justified in infers 
ring this. It is certainly a very striking 
coincidence that just the properties which 
were omitted from Musammat Kunji 
Kunwar’s decree should have been treated 
as properties in which she had no interest. 
The appellants’ learned Pleader relies ,on 
the decision of the Privy Council in Zain- 
ul-Abdin Khan v. Muhammad Asghar Ali 
Khan (1) which was followed by this Court 
in Pearey Lai v. Hanifunnissa Bibi (2). 
Their Lordships laid down in this case that 
when a sale takes place in execution of a 
decree in force at the time it cannot be set 
aside against a bona fide purchaser on the 
ground that the decree has subsequently 
been reversed in appeal. The respondents’ 
learned Counsel concedes that, if it had 
been Prem Narain’s decree which had been 
subsequently amended, the principle of the 
Privy Council ruling would have applied. 
He contends that because it was another 
decree, namely, Musammat Kunji Kunwar’s 
decree, which was amended, the case is 
distinguishable, and the sale has rightly 
been set aside. In our opinion, the same 
principle applies in both cases. The Execu¬ 
tion Court was justified in interpreting 
Prem Narain’s decree, in which no specifi¬ 
cation of the properties was given, in the 
light of Musammat Kunji Kunwar’s decree 
which specified the properties on which she 
had a charge. Indeed, that decree was the 
best authority there could possibly be for 
the purpose of determining what those pro¬ 
perties were at that time. The appellants 
in this case are bona fide purchasers who 
were not parties to the proceedings. 6 
think, therefore, that they areentitled to the 

(1) 10 A. 16G; 15 LA. 12; 5 tfar. P. C. J. 129; 0 in d * 
Dec. (n. s.) 112 (P. O.). T 

db 34 Ind. Cas. 303; 38 A. 210; H A. L. J. oOi. 


t 
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benefit of their purchase, and that the 
Court was wrong in setting it aside. The 
sale was in accordance with the decree as 
it stood in the light of the decree obtained 
by Musammat Kunji Kunwar herself, and, 
therefore, the validity of the sale is not done 
away with bj’ the fact that that decree was 
afterwards amended. 

We accordingly allow the appeal, dismiss 
Musammat Kunji Kunwar's objections in 
regard to these two villages, namely, the 
villages of Shamspur and Karimpur alias 

Dhakur, and confirm the sale in respect of 
them. 

The appellants will get their costs both 
in this Court and in the Court below. 
Costs in this Court will include fees on the 
higher scale. 

z - Appeal allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 301 of 1924. 

April 29, 1925. 

Present: —Mr. Wadegaonkar, A. J. C. 

BENI— Plaintiff—Applicant 

versus 

BISAN DAYAL AND ANOTHER — DEFENDANTS 

Non-Applicants. 

Evidence Act (/ of 1872), s. 3!+—Account books, 
entries in, value of—Independent evidence, whether 
necessary — Set-off — Limitation. 

Under s. 34 of the Evidence Act mere entries in 
books of account are not by themselves sufficient to 
charge any person with liability. The reason is that a 
man cannot be allowed to make evidence for himself 
by what he chooses to write in his own books behind 
the back of third parties. There must be independent 
evidence of the transaction to which the entries relate, 
[p. 37 2, cols. 1 <& 2.] 

A claim for a set-off made by a defendant not by 
way of defence to the plaintiff’s suit but as a counter¬ 
claim cannot be allowed unless it was within time on 
the date on which it was made, as if the defendant 
had filed a suit in respect of the same on the date on 
which he made the counter-claim, [p. 373, col. l.J 

Revision against a decree of the Small 
Cause Court, Khandwa, dated the 20th 
August 1924, in Civil Suit No. 834 of 1924. 

Mr. W. R. Puranik , for the Applicant. 

Mr. M. B. Niyogi, for the Non-Appli¬ 
cants. 

ORDER. —Defendant No. 2 was given 
a license to carry on the liquor shop at 
Kharkala Tahsil Harsud for the year 1920- 
21. Under the terms of the license, he 
had to pay Rs. 108 per month to Govern¬ 


ment as license fee and defendant No. 1 
stood as his surety for punctual payment 
of this sum. As defendant No. 2 failed 
to make punctual payments, defendant 
No. 1 moved the Government to remove 
defendant No. 2 and to permit him to carry 
on the liquor shop for the remaining term 
of the license and the Government did 
accordingly. However as plain till was 
related to defendant No. 2 it was agreed 
between the parties that defendant No. 1 
should permit defendant No. 2 to carry on 
the liquor shop and that plaintiff should 
be responsible for payment of Government 
demand if defendant No. 2 failed to pay 
it in time. It was further agreed between 
the parties that if plaintiff paid' the 
Government demand, defendant No. 1 
should recover it from defendant No. 2 
and pay it to the plaintiff. Plaintiff alleg¬ 
ed that he paid the hist for January 1921, 
viz , Rs. 108 on,24th January 1921 and he 
brought a suit for recovery of this sum 
together with interest thereon at Rs. 2 per 
cent, per mensem from both the defend¬ 
ants on the allegation that although de¬ 
fendant No. 1 recovered that hist from 
defendant No. 2 he failed to pay the same 
to him (plaintiff). 

Defendant No. 1 admitted that plaintiff 
paid the kist of January 1921 but pleaded 
that the money so paid by plaintiff was not 
plaintiffs money but his own money. He also 
alleged having paid thekists of February and 
March 1921 and he claimed from the plaint¬ 
iff the money paid by him for the lasts 
of January, February and March 1921 after 
giving him deduction for Rs. 55-9-6 on 
account of certain articles received from 
him. 

Plaintiff alleged in reply that he had 
paid the kist for January 1921 out of hia 
own pocket. He denied that the money so 
paid by him was defendant No. l’s money. 
He admitted that defendant No. 1 had paid 
the kists for February and March 1921 but 
denied his liability to pay the same on 
the ground that defendant No. 1 forcibly 
took possession of the liquor shop from 
defendant No. 2 and did not allow the 
latter to carry on the shop. He also 
brought a separate suit against defendant 
No. 1 for Rs. 65-4-0 on account of the price 
of certain articles taken from him by 
defendant No. 1 plus interest thereon at 
Rs. 2 per cent, per mensem (Suit No. 1286 
of 1924 in the Court of Small Causes, 
Khandwa, decided on 9th September 1924), 



3*2 BENI V. BISAN DAYAL. [89 I. C. 1925] 


The Small Cause Court held that de¬ 
fendant No. 1 and not the plaintiff had 
paid the kist for January 1921. Accord¬ 
ingly it dismissed plaintiff’s claim and gave 
defendant No. 1 a decree for Rs. 335-14-0 
against the plaintiff after allowing the 
latter deduction for the price of articles 
taken by the former from the latter and 
dismissed plaintiff’s Suit No. 1286 of 1924 
as well. Plaintiff has now come up in 
revision. 

It is urged on behalf of the plaintiff 
that the Small Cause Court was wrong in 
holding that defendant No. 1 had proved 
that the money paid for the January kist 
of 1921 was his money. In my opinion, 
this contention is sound and must prevail. 
The kist for January 1921 was admittedly 
paid into the Government treasury by the 
plaintiff and the Treasury Officer passed 
a receipt for the same in his favour and 
he has filed it in Court (Ex. P-1). Under 
these circumstances the onus lay heavily 
on defendant No. 1 to prove that it was 
his (defendant No. l’s) money which plaint¬ 
iff paid into the treasury. In order to 
discharge this onuii defendant No. 1 examin¬ 
ed himself and filed a copy of an entry 
in his account-books. His evidence does 
not prove that he or some body else on his 
behalf handed over Rs. 108 to plaintiff 
for payment of the kist of January 1921 
into the treasury. He deposes as fol¬ 
lows ;— 

“The sum of Rs. 109-1-0, (i. e., Rs. 108 for 
kist Re. 1 for warrant and 1-anna on account 
of writing fee for the treasury challan ) was 
paid by my agent to plaintiff and not by 
me. I had instructed him to do so. I can¬ 
not say whether I was present when he paid 
the money." 

In other words, he is not prepared to 
swear that the sum of Rs. 109-1-0 was 
paid by his agent to the plaintiff in 
his presence. He has not examined his 
agent to prove payment of money to the 
plaintiff. He has no doubt filed a copy of 
the entry in his books of accounts in regard 
to payment of this sum to the plaintiff. 
But the entry is not in his handwriting 
and he has no personal knowledge of the 
transaction to which the entry relates. In 
other words the entry has not been proved. 
Mere entries in books of account are not 
by themselves sufficient to charge any 
person with liability (vide s. 34 of the 
Evidence Act). The reason is that a man 
cannot be allowed to make evidence for 


himself by what he chooses to write in 
his own books behind the back of third 
parties. There must be independent evi¬ 
dence of the transaction to which the 
entries relate and as no such evidence 
has been adduced in this case the Court 
below was wrong in holding that defendant 
No. 1 had paid money to plaintiff for pay¬ 
ment of the kist for January 1921. 
Plaintiff’s claim for that kist should have 
been decreed against defendant No. 1 as 
it is admitted that he had realised the 
amount due for that kist from defendant 
No. 2 and was liable under an agreement 
between the parties to pay that amount to 
the plaintiff. 

It is contended that the fact that defend¬ 
ant No. 2 paid the January kist to de¬ 
fendant No. 1 shows that defendant No. 1 
must have paid money for payment of 
that kist into the treasury to the plaintiff. 
This inference is ^wholly fallacious. De¬ 
fendant No. 1 may have falsely represent¬ 
ed to defendant No. 2 that he had paid 
the kist for January 1921 and may have 
thus recovered the amount of that kist 
from defendant No. 2. The Court below 
was clearly wrong in acting on such an 
inference only when it had no independ¬ 
ent proof of payment before it. 

It is next urged on behalf of the plaint¬ 
iff that the lower Court should have dis¬ 
missed defendant No. l’s claim for the kist 
of February 1921 as it was barred by 
time on the dat£ on which he filed his 
written statement claiming that sum. 

I think this contention is sound and 
must prevail. The case of Pragi Lai v. 
Maxwell (1) on which reliance has been 
placed on behalf of defendant No. 1 was a 
case of an equitable set-off and is clearly 
distinguishable from the present case. In 
this case it must be remembered that de¬ 
fendant No. 1 claimed set-off not merely as 
a ground of defence. His defence that 
he and not the plaintiff had really paid 
the January kist was, if proved, a suffici¬ 
ent defence to defeat plaintiff’s claim. 
But instead of resting satisfied with this 
defence, he counter-claimed for the kists 
of January, February and March 1921. 
Even if the claim for January kist be 
treated as a defence in the alternative, that 
for the February and March kists can in 
no sense be treated as a defence and limita¬ 
tion in regard to the recovery of the 

(1) 7 A. 284; A. AY. N. (1885) 40; 4 Ind. Dec. (*• s.) 

543 
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latter two kists must be determined by 
reference to the date on which defendant 
No. 1 preferred his counter-claim and not 
the date on which plaintiff instituted his 
suit. According to this view, his claim for 
recovery of the February kist which he 
paid on 21st February 1921. and for which 
he preferred his claim on 18th March 1924 
must stand dismissed. His claim for recovery 

of the January kist fails because I have 
held that plaintiff and not he (defendant 
No. 1) paid that kist. The claim for re¬ 
covery of the March kist which was paid 
by defendant No. 1 on 31st March 1921 is 
within time and must be allowed. 

The amount due to plaintiff for the 
January kist of 1921 plus interest thereon 
at Rs. 2 per cent, per mensem comes to 
Rs. 185-12-0 and that due to defendant No. 1 
for the March kist of 1921 plus interest there¬ 
on at Rs. 2 per cent, per mensem comes 
to Rs. 185-13-8. Defendant No. 1 is therefore, 
entitled to a decree for 1 anna 8 pies only 
against the plaintiff. The decree of the lower 
Court is, therefore, modified by substitut¬ 
ing lanna 8 pies for the sum decreed by that 
Court in favour of defendant No. 1. Parties 
will share costs of botli Courts in proportion 
to their success. 

Plaintiff’s claim in Suit No. 128G of 
1923 has not been disputed before me by 
defendant No. 1 . The decree of the 
Court below in that suit is reversed and 
it is hereby decreed that defendant No. 1 
do pay Rs. 88-12-0 to the plaintiff and bear 
costs of both Courts. 

z * Decree reversed. 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees No. 2440 
of 1922, Nos. 878 and 879 of 1923. 

April 9, 1925. 

Present:— Justice Sir Ewart Greaves 
Kt., and Mr. Justice Cuming. 

HUSENA BANOO and others— 
Defendants—Appellants 

versus 

H-n'ble BROJENDRA KISHORE ROY 
P^DHURY-—Plaintiff—Respondent. 

Muhammadan Law — Guardianship — Mother , whether 
guardwn- Contract by mother on behalf of minor son, 
whether binding on minor —Kabuliyat executed by 
inothei Minor, whether liable for rent. 


Under the Muhammadan Law the mother is not the 
legal guardian of her minor sons and cannot, therefore 
contract on behalf of the latter so as to hind them I n 
371, col. 1.] 

Imambandi v. Uutsaddi, 47 Ind. Cas. 513; 45 C. 878- 
35 M. L. J. 422; 10 A. L- J. 800; 24 M. L. T. 330; 28 c' 
L. J. 409; 23 C. W N. 50; 5 P. L. W 270; 20 Bom L 
& !? 919) , M - W - N - 91; 9L * W. 518; 45 I. A 73 

(P. C.), followed. 

A Muhammadan minor cannot he sued for rent on 
the basis of a kabuliyat executed by his mother on his 
behalf, [p. 374, col. 2 ] 

Appeals against the decrees of the District 
Judge, Mymensingh, dated the 16th of June 
1922, affirming those of the Additional 
Munsif, Netrokona, dated the 30th of July 
1921. * 

Babus Brajalal Chakravarti and Birendra 
Kumar De, for the Appellants. 

Mr. Mohendra Nath Roy , Babus Ramani 
Mohan Chatterjce and Rehati Mohan 
Cliatterjee , for the Respondent. 

JUDGMENT. 

Cuming, J. —In the three suits out of 
which these three appeals have arisen the 
plaintiff sued the defendants for arrears of 
rent on the following facts. In a Settlement 
Record the three holdings for which the 
plaintiff now sues were shown as liable 
to assessment of rent. The plaintiff brought 
proceedings under s. 105 of the Bengal 
Tenancy Act against the defendants for 
assessment of fair and equitable rent. 
While these cases were pending defend¬ 
ants Nos. 1 and 2 executed a kabuliyat on 
their own behalf and defendant No. 1 on 
behalf of defendants Nos. 3,4 and 5 in 
respect of the three holdings and upon 
this the proceedings under s. 105 were 
withdrawn. The plaintiff has now sued 
for rent for these three holdings on the 
basis of the kabuliyats. The defence was 
firstly, that the kabuliyats w f ere brought 
about by undue influence, fraud and 
coercion and that, therefore, they were 
not binding on them; and secondly, that 
defendant No. 1 is a pardanashin ladv 
and that defendant No. 2 at the time of the 
execution of the kabuliyats was a school boy 
of 19 or 20 years of age and that the kabu¬ 
liyats were not properly explained to defend¬ 
ant No. 1 and the third ground was that 
defendant No. 1 was only a de facto guar¬ 
dian of the children, defendants No 3 , 4 
and 5 and that, therefore, the kabuliyat 
executed by defendant No. 1 on their be¬ 
half is not binding on them. I should note 
here that defendant No. 4 had died since 
the institution of the suit. The Tjial 
Court found all the issues in favour of 
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the plaintj-ff and against tlie defendants and 
decreed tlie suit in full and this finding was 
confirmed on appeal in the District Court. 
Defendants Nos. 1, 2, 3 and 5 have now 
appealed to this Court. 

Idle first point argued is that defendant 
No. 1 is a pardanashin lady and that the 
burden of proof lay on the plaintiff to 
prove that she had had independent advice 
and that she understood the terms of the 
kabuliyat. This is purely a question of fact 
which is disposed of, I think, by the find¬ 
ing of the lower Appellate Court. The 
learned Judge states ‘It seems to me a 
safe inference from the circumstances that 
the advice of the defendants’ Pleader in the 
8 . 105 cases was taken regarding the kabu- 
liyats.' The learned Judge seems to be 
satisfied that the lad} r had acted on inde¬ 
pendent advice. 

The next point raised on behalf of the 
defendants has more substance. The point 
is that at the time of the execution of the 
kabuliyats defendants Nos. 3 and 5admitted- 
ly were minors, that defendant No. 1 was 
not a legal guardian of the two minors 
and that she was only a de facto guardian 
and, therefore, she could not bind the two 
minors defendants Nos. 3 and 5 and 
in support of this contention he relies on 
the case of Imambandi v. Mutsaddi ( 1 ), a 
decision of the Privy Council. In dealing 
with this case at page 903* their Lordships 
laid down “under the Muhammadan Law a 
person who has charge of the person or 
property of a minor without being his 
legal guardian, and who may, therefore, be 
conveniently called a ‘de facto guardian’has 
no pow$r to convey to another any right or 
interest in immoveable property which the 
transferee can enforce against the infant; nor 
can such transferee, if let into possession 
of the property under such unauthorized 
transfer, resist an action in ejectment on 
behalf of the infant as a trespasser.” The 
respondents have contended that this 
decision only decides the powers of a 
de facto guardian so far as regards the sale 
_ or transfer of immoveable propertj*. But 
I am inclined to think that the principle 
which underlies the ruling is that a de facto 
guardian cannot contract on behalf of a 
minor so as to bind him. The learned 

' ' (1) 47 Ind. Cas. 513; 15 C. 878; 35 M. L. J. 422; 16 
A. L. J. 800; 24 M. b. T. 330; 28 C. L. J. 409; 23 C. W. 
N. 50; 5 P. L. W. 27G; 20 Bom. L. R. 1022; (1919) M. 
W. N. 91; 9 b. W. 518; 45 I. A. 73 (P. C.). 

“Page of 45 C.—[£<*.] 
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Advocate who has appeared for the re¬ 
spondents has further argued that the s. 105 
proceedings were compromised as a result 
of the parties having entered into a kabu¬ 
liyat and contends that had there been no 
compromise and had a fair rent been fixed 
in the proceedings under s. 105 and had a 
guardian been legally appointed they could 
not challenge the order made in the pro¬ 
ceedings: Possibly, this is correct. But 
the facts are that no final order was pass¬ 
ed in the proceedings, the proceedings being 
withdrawn on the ground that the parties 
had compromised. The conclusion, there¬ 
fore, I must come to is that the minor de¬ 
fendants Nos. 3 and 5 are not bound bj' the 
terms of the kabuliyats and so far as . they 
are concerned the appeals must succeed 
and the suits must be dismissed. So 
far as defendants Nos. 1 and 2 are concern¬ 
ed the appeals must fail and are dis¬ 
missed. 

We make no order as to costs in any 
Court. 

Greaves, J. — I agree. * 

z. k. Appeals allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 740 of 1923. 

May 15, 1925. 

Present: —Mr. Justice Boys and 
Mr. Justice Ashworth. 

KALI CHARAN SINGH and others 
—Plaintiffs—Appellants 

7'SUS 

Musammat BAGESHRA KUNWARI 

AND OTHERS—DEFENDANTS—Rl-SPONDENTS. 

Civil Procedure Code {Act V of 1908), s. 11—Hindu 
Law—Alienation by widow—Suit by reversioner 
challenging alienation— Plea that plaintiff is not 
reversioner, not taken—Subsequent suit by sens of 
previous plaintiff—Plea that plaintiffs are not rever¬ 
sioners, whether barred —Res judicata— Remote rtier- 
sioner, whether can maintain suit — Appeal, second 
Point not argued before lower Appellate Court, whether 
can be taken. 

Plaintiffs alleging themselves to he the pre¬ 
sumptive reversionary heirs of one M brought a suit 
against the latter’s widow and against certain trans¬ 
ferees from the widow challenging the transfers made 
by the widow in favour of the latter. One of the 
plea9 set up in defence was that the plaintiffs were 
not the reversioners of M. In a previous suit for a 
similar relief brought against the widow and a 
transferee from her by the father of the plaintiffs 
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tlie defendants lmd not raised the plea that the then 
plaintiff was not a reversioner of M. It was found 
on the evidence in the present suit that plaintiffs 
were not the reversioners of M : 

Held, that the question whether the plaintiffs 
-Were or were not the reversioners of M was not res 
judicata bv virtue of the failure of the defendants 
to raise. th Q plea in the previous suit brought by 
plaintiffs’ father. 

Whore the immediate reversioner of a deceased 
Hindu is a minor it is not competent to remoter 
reversioners to maintain a suit to challenge alienations 
made by the widow of the deceased. It is, however, 
open to them to sue as the next friends of the minor 
6o as to obtain a decree in the minor's name. 

( Where an Appellate Court states in its judgment 
that the points discussed by it were the only points 
argued before it, it must be presumed that no other 
-matter was put forward and diseussed before that 
Court. In such n caso it is not open to an appellant 
to argue a point in second appeal which was not 
.argued before the lower Appellate Court. 

Second appeal from a decree of the 
District Judge, Benares, dated the 15th of 
February, 1923. 

Messrs. Iqbal Ahmad and llaribans Sakai, 
for the Appellants. 

.Dr. K. N. Katju t for the Respondents. 

JUDGMENT. —This second appeal 
arises out of a suit brought by certain 
persons alleging themselves to be the 
presumptive reversionary heirs of one 
Makundi Singh against the widow in pos¬ 
session and against certain transferees 
from the widow. 

Amongst other points taken up in de¬ 
fence, it was urged that the plaintiffs-ap- 
pellants were not the next reversioners. The 
•Subordinate Judge of Jaunpur framed an 
issue on this pleading and decided it in 
favour of the defendants, namely, he held 
that there was a nearer reversioner one 
Jangbahadur, grandson of Makundi Singh. 
The plaintiffs, however, pleaded that the 
defendants were debarred from taking 
advantage of this plea because in a previous 
suit, brought by their father as next rever¬ 
sioner against the widow and against trans¬ 
ferees of other portions of the estate of 
Makundi Singh, the widow and those 
transferees had failed to adopt the plea 
now put forward that the plaintiff’s father 
was not the next reversioner. The Sub¬ 
ordinate Judge accepted this plea and held 
that the matter was res judicata. He con¬ 
sequently decreed the plaintiffs’ suit. 

In appeal the District Judge held that 
the doctrine of res judicata did not apply 
and accordingly on the finding of fact that 
the plaintiffs were not the next reversioners 
dismissed the suit. 

Jn this appeal the first ground takeq qp 


is that the Subordinate Judge was right 
and the District Judge was wrong as to 
the question of res judicata. Reliance is 
placed on the Full Bench ruling of this 
Court in Kesko Prasad Singli v. Shcopar - 
gash Ojha (1), where it was held that a ques¬ 
tion decided between the widow in posses¬ 
sion and the next reversioner for the 
time being would bind the reversion¬ 
ers suing at a later date the widow on a 
similar cause of action. We distinguish 
this ruling on the following ground. The 
ruling applied to a party who was, in fact, 
the reversioner. The present appellants 
wish us to apply the same reasoning to a 
party who is not the next reversioner, in 
fact, but only a claimant to be such. We, 
therefore, find no authority for holding that 
the failure of the widow or the transferees 
in the first case to raise the plea against the 
father of the present plaintiffs that he was 
not the next reversioner would in any way 
be res judicata as regards the present 
suit. 

The next ground of appeal taken is that 
the lower Appellate Court was bound to 
consider whether the finding of the Sub¬ 
ordinate Judge on the question of fact whe¬ 
ther Jangbahadur Singh was the next re¬ 
versioner was correct or not. From the 
lower Appellate Court's judgment we find 
it stated, that the legal question of res 
judicata was the only one argued. From 
this we infer that the respondent did not 
in that appeal before the District Judge 
ask to be heard on the question of fact and 
we must hold that the matter did not come 
up before the District Judge. He was 
entitled, therefore, to disregard it. 

The only other ground taken up in this 
appeal was that Jangbahadur Singh being 
a minor at the time of both suits could be 
legally represented in each by the father 
of the plaintiffs and the plaintiffs them¬ 
selves respectively. Reliance is placed on 
the Privy Council ruling in Rani Anand 
Kunwar v. Court of Wards (2), where it was 
held that a person who was not the pre¬ 
sumptive reversionary heir but a more dis¬ 
tant heir might bring a suit on behalf of 
the reversioners where the presumptive re¬ 
versionary heirhad colluded with the widow. 
An attempt is made to infer from the 

(1) 61 Ind. Cas. 248; 19 A. L. J. 749; 3 U. P. L R. 
(A.) 117; 44 A. 19; (1922) A. 1. R. (A.) 301. 

, 2) 6 C. 764; 8 C. L. R. 381; 8 I. A. 14; 4 Shome L. R. 
73- 4 Sar. P. C. J. 195; 5 Ind. Jur. 161; Raficjue & 
Jackson’s P. C. Nq. 63; 3 Ind. Dec. (n. b.) 495 (P. C.) r 

• * • • * *. »'f - • ; - • i - •— ... 



376 


SIKD TYPEWRITING CO. 


principles underlying this proposition that 

a more distant heir may sue where the 
nearest reversionary heir is a minor. Neither 
the ruhng nor any principles invoked 
in that ruling appear to support such a 
proposition and for an obvious reason the 
more distant reversioners are in a position 
to appear and sue as the next friends of 
the minor and that is the method of law 
prescribed for enabling a minor to assert 
nis rights. Indeed so far as we are aware 
there is nothing to prevent the minor suing 
through a next friend at this stage 

I or the above reasons we dismiss this 
appeal with costs including in this Court 
fees on the higher scale. 

z - K * Appeal dismissed . 


V. KARACHI PORT TRUST. . [89 I. C. 1925 1 

JUDGMENT.— Five packages of piece- 

goods were shipped from Bombay to 
Karachi by the SS. Linga under a Bill 
of Lading dated 6th May 1920. The 
plaintiffs who are the transferees tf the 
Bill of Lading obtained delivery of only 
four out of the five packages at Karachi 
on some date prior to 10th June 1920 and 
instituted this suit on 9th August 1921 
for value of the package short delivered 
against the Karachi Port Trust, defendants 
No. 1 in the suit who under statutory 
powers deal with the cargo consigned to 
this Port, impleading the Steam Ship 
Company as defendants No. 2 and claimed 
relief in the alternative against the two 
sets of defendants. 


. SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Original Civil Suit No. 1116 of 1921 

November 6, 1923. 

Present;—Mr. Rupchand Bilaram, A J C 
The SIND TYPEWRITING Co.’—’ 

Plaintiffs 

versus 

The KARACHI PORT TRUST 
and Thb BRITISH INDIA STEAM 
NAVIGATION Co. Ltd.— 

. Dufendants. 

Karachi Port Trust Act (Bom. Act VI of 1886) t 6 
— Person , whether includes Board of Trustees—Su 

SpVcM *) 0 £ rd ~ LAmitation - Exte ' wi on of limitation - 

The word “person” in s. 87 of the Kararhi P™ 

KararV Ct p in ? 1U<J 5 8 the . Board of ‘he Trustees ofth 
H aud a su “ against them must be in 

etituted within six months o£ the accrual of the caus 

«on 1 [p.3 8 77??ois S i&2 n ] as prescribed b >’ ‘hat sec 

4 1 , Ka u aCh ‘ ^ Trust. 10 Ind. Cas. 972 
d « 236 .- a i lcl , Moosaji Ahmed & Co. v Karach 

£wed ’ 45 ° aS 4101 11 S - L - K. 12G foi 

.Quart. U hether the general provisions of thf 

LimiUtion Act regarding extension of the period ol 
limitation apply to the period of limitation prescrib- 

Act [p S 373 m col A 2 j 8UCh " thC Kara ° hi P ° rt Trust 

Mr. Dingomal Narainsing , for the Plaint¬ 
iffs. 

No M J* Choithram Dewanmal , for Defendants 
Mr. C. M . Lobo $ for Defendants No. 2. 


Both the defendants have pleaded limita¬ 
tion. Dafendants No. 1 rely on s 87 of the 
Karachi Port Trust Act VI of 1886 which 
provides a period of six months for suits 
filed against any person for anything done 
or purporting to have been done in pursu¬ 
ance of the Act. Defendants No. 2 have 
relied on Arts. 30 and 31 of the Limita- 
^°. n providing a period of one year for 
suits instituted against a carrier for com¬ 
pensation for losing goods and for non¬ 
delivery of goods. 

The plaintiffs’ cause of action as against 
defendants No. 1 i3 based on their failure 
as statutory bailees to deliver the goods at 
the proper time. It is conceded that the 
proper time for delivery of the goods was 
in May 1920 when the packages are said to 
have arrived and were ready for delivery. 

It is further admitted that the plaintiffs 
obtained a delivery order from defendant* 
No. 2 on 18th May 1920 requesting defend¬ 
ants No. 1 to deliver the five packages to the 
plaintiffs’ agents and obtained delivery of 
four packages and that they were infoimed 
about that time that defendants No. 1 re¬ 
pudiated liability for the remaining package 
contending that it had not been landed. It 
is also admitted that the plaintiffs there¬ 
upon submitted their bill dated 10th June 
1920 to Messrs. Mackinon Mackenzie and 
Co., the local agents of defendants No. 2 for 
the value of the package short delivered. 

The plaintiffs have based their cause of 
action as having arisen to them not at the 
date when the package was not delivered 
to them but in April 1921 when defendants 
No. 2 are alleged to have finally refused 
to pay the value of the goods. It appears 
from the correspondence Ex. 6 that on 

regpipt gf the plaintiffs’ bill dated 10th 

• % 
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June 1920 Messrs. Mackinon Mackenzie 
and Co., carried on correspondence with 
defendants No.l requesting them to account 
for the missing package in view of their 
receipt dated 12th May 1920 but finding 
that defendants No. 1 would not yield, 
defendants No. 2 wrote a letter dated 26th 
February 1921 to the plaintiffs returning 
to them their bill of the 10th June 1920 
and referred them to defendants No. 1 as 
the proper accounting party. Thereupon 
the plaintiffs made a demand on defendants 
No. 1 by their letter dated 2nd March 
1921 with no better results. This fresh 
demand made on 2nd March 1921 or the 
subsequent repudiation by defendants No.l 
on 11th March or in April 1921 cannot 
give a fresh cause of action to the plaint¬ 
iffs. \ 

Mr. Dingamal, Pleader, for the plaintiffs 
has further contended that as the present 
suit is against the Board it is not a suit 
against any person “ within the meaning 
of s. 87 oT the Act, and that this suit 
should, therefore, be governed by the three 
years’ rule provided in the Limitation Act. 
There is no substance in this plea which 
is concluded by several rulings of this 
Court. According to the definition given 
in the Bombay General Clauses Act I of 
1901 “ a person ” is said to include any 
company or association or body of indivi¬ 
duals whether incorporated or not and when 
used in any enactment passed by the Local 
Legislature it is to be interpreted in that 
sense unless there is something repugnant 
in the subject or context. In PragNarain v. 
Karachi Port Trust (1), Leggatt, A.J.C., held 
that there was nothing repugnant in the sub¬ 
ject or context of s. 87 of the Karachi Port 
Trust Act so as to deprive the Board claiming 
the privilege of a special notice and a 
special period of limitation conferred by 
s. 87 on any person for anything done or 
purporting to have been done in pursuance 
of the Act. The same view was adopted 
by Crouch, A J. C. in Ralli Brothers v. The 
Asiatic Steam Navigation Co., in Suit No. 
412 of 1916 and by the Appellate Bench 
of this Court consisting of Pratt, J. C. and 
Crouch, A. J. C. in Moosaji Ahmed & Co. v. 
Karachi Port Trust (2). 

The plaintiffs’ claim was, therefore, 
barred by limitation by the end of Decem¬ 
ber 1920 or at the latest on 10th January 
192 L six months after the date on which 

(1) 10 Ind. Cas. 972; 4 S. L. R. 236. 

(2) 45 Ind. Cas. 410; 11 S. L. R. 126, 
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the plaintiffs submitted their claim for the 
value of the package to Messrs. Mackinon 
Mackenzie and Co., Mr Dingamal had 
relied on the letter of defendants No. 1 
dated 11th March 1921 as saving limita¬ 
tion. This letter contains no acknowledg¬ 
ment of their liability by defendants No.°l 
so as to revive limitation and having 
been written more than six months after 
the accrual of the cause of action is of no 
effect. It is, therefore, not necessary for 
me to consider the question whether the 
general provisions of the Limitation Act 
providing for extending the period of 
limitation apply only to the period pre¬ 
scribed in the Schedule of the Limitation 
Act or to the period prescribed in any 
special Act like the Karachi Port Trust 
Act. The decision of Hayward, A. J. C. in 
Moosaji Ahmed & Co. v. Asiatic Steam 
Navigation Co. (3) on this point is opposed 
to the view of the Madras High Court and 
also opposed to the view of Sargeant, C. J 
in Guracharya v. President of the Belgaum 
Town Municipalities (4) and with all the 
due respect to the learned Judge requires 
further consideration. The plaintiff’s cause 
of action as against defendants No. 2 is 
based on their failure to carry the pack¬ 
age to Karachi by the SS. Linga and to 
deliver it to defendants No. 1 for if they 
did actually deliver the package free of 
the ship’s tackle their responsibility ceased 
under the terms of their Bill of Lading 
The cause of action as against them, there¬ 
fore, accrued in May 192C when the fifth 
package should have been carried to and 
discharged at this Port. Defendants No. 2 
have all along maintained that they did 
carry and deliver the package to defend¬ 
ant No. 1 in May 1920. The package 
ought to have been delivered to the plaint¬ 
iffs in May and was not so delivered and 
being a suit against the carriers for com¬ 
pensation for non-delivery of this package 
the cause of action accrued due to the 
plaintiffs in May 1920 when the goods 
ought to have been delivered. Mr. Dinga¬ 
mal has referred me to Jugal Kishore v 
G. I. P. Railway (5) and has contended 
that the plaintiffs’ cause of action was in 
suspense till the 26th February 1921 when 
the defendants No. 2 returned the plaint¬ 
iffs’ bill and referred them to defendants 

(3) 45 Tnd. Cas. 168; 11 S. L. R. 106. 

(4) 8 B. 529; 4 Ind. Dec. (n. s.) 727. 

(5) 68 Ind. Cas. 981: 45 A. 43; 20 A. L. J. 792- 4 TJ 

P. L. R. (A.; 219; (1923) A. I. R. (A.) 22. ’ ' ' 
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No. 1 and that the date when the package 
ought to have been delivered should, there¬ 
fore, be the date when the defendants No. 2 
wrote the letter and has further relied 
on this letter as an acknowledgment saving 
limitation. The ruling referred to by him 
does not support his contention. In the 
present case the defendants No. 2 did not 
for a moment admit that the package had 
not been delivered by them to defendants 
No. 1 on 12th May 1920 or that they were 
making inquiries at the Port of landing to 
see if the package had not been shipped. 
On the contrary they asserted that defend¬ 
ants No. 1 having received the package 
and signed for it should make good the 
loss. The letter of 20th February 1921 con¬ 
tains no acknowledgment whatsoever. It 
is a repudiation of their liability and as 
such cannot extend the time for the institu¬ 
tion of this suit. The plaintiffs' claim as 
against these defendants is also barred by 
limitation and must fail. 

I must, therefore, dismiss the suit as 
barred by limitation. With regard to the 
question of costs I think it is a fit case 
in which I should order defendants No. 2 
to bear their own costs. The plaintiffs 
submitted to them their bill for the value 
of missing package on the 10th June 1920 
and it was not till 26th February 1921 
that defendants No. 2 returned this bill to 
the plaintiffs and asked them to submit 
their claim • to defendants No. 1. Even if 
the plaintiffs had been diligent and had 
filed their suit immediately thereafter 
their claim against defendants No. 1 would 
have been barred by limitation. I do not 
see any reason for not allowing the 
costs to defendants No. 1. I, therefore, 
order that plaintiffs do bear the costs of 
defendants No. 1 and that defendants No. 2 
do bear their own costs. 
p. B. a. Suit dismissed. 

z. K. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2681 of 1920. 

June 10, 1924. 

Present Mr. Justice Campbell and 
Mr. Justice Moti Sagar. 

SAMAIL AND ANOTHER-PLAINTIFFS- 

Appellants 

versus 

HAJI AND OTHERS-DEFENDANTS- 

Respondents. 

Civil Procedure Code (Act V of 1908), 0. I, r. S, 
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^ H' r ‘ ^ — Appeal — Order permitting some re¬ 
spondents to defend on behalf of others—Death of 
respondent — Substitution, absence of — Abatement. 

An order passed under O. I, r. 8 of the O P. C. per¬ 
mitting a certain number of respondents to defend an 
appeal on behalf of the others will not relieve the 
appellant from the necessity of impleading as respond¬ 
ents all those persons who were parties in the Court 
nelow and had obtained a decree in their favour, and 
the representatives of an y of those persons who die 
during the pendency of the appeal. Where in such a 
case one of the respondents, other than those who 
have been permitted to defend the appeal, dies and his 
legal representatives are not brought on the record 
within the prescribed period the appeal abates wholly 
<>i with respect to the interest of the deceased respond¬ 
ent, as the case might be. 

\Vali Muhammad v. Mahlu, 86 Ind. Cas. 592; 1 L. C. 

j 8 if: 6 I- J. 360; 3 L. 429; (1925) A. I. R. (L.) 124, 

followed. 

Appeal from the decree of the Sub¬ 
ordinate Judge, First Class, Shahpur at 
Sargodha, dated the 11th August 1920. 

Lala Ram Chand Manchanda , for the 
Appellants. 

Messrs. Naiiak Chand and Devi Dayal , 
for the Respondents. 

JUDGMENT. —Mr. Nanak Chand on 
behalf of the respondents takes a prelimin¬ 
ary objection that some of the respond¬ 
ents are dead and that appeal has abated 
by reason of the appellants’ failure to apply 
for their legal representatives to be brought 
on the record in time. Mr. Ram Chand 
on behalf of the appellants argues that 
his clients made an application under O. I, 
r. 8, C. P. C. that five of the respondents 
might be permitted to defend the appeal 
on behalf of the others and that this 

was granted by this Court. It 
is pointed out that none of these five 
respondents has died and that in these 
circumstances it was not necessary for the 
appellants to make an application that 
the representatives of the other deceased 
respondents should be brought on the 
record. A\ e are unable to accept this con¬ 
tention. The respondents who have died 
were clearly parties to the suit and to 
appeal in this Court, and, as recently held 
in the case of Wali Muhammad v. Mahlu 
(1), an order passed under O. I, r. 8, C. 

P. C. will not relieve the appellants from 
the necessity of impleading all those 
persons who were parties in the Court 
below and had obtained a decree in their 
favour, and the representatives of any of 
these persons who have died, and that 
the appeal will abate in toto, if no steps 
have been taken by the appellants to bring 

(1) 8G Ind. Cas. 592; 1 L». C. 482; 6 L. L. J. 360; 5 L 
429; (1925) A. I. R. (L.) 124. 
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the legal representatives of the latter on 
the record within the time prescribed by 
law. 

The preliminary objection prevails and 
we hold that the appeal has abated in 
toto. The appellants will pay the costs of 
the respondents. 

• z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1304 of 1923. 

June 5, 1925. 

Present: —Mr. Justice Sulaiman. 

Musammat KUMARI and others— 
Plaintiffs—Appellants 

versus 

ADIT MISIR— Defendant — 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 11, 
0. XXIII, r. 1—Agra Tenancy Act (II of 1901), 
Sch. IV, groups .1 and. B—Ejectment suit, withdrawal 
of, effect of—Subsequent suit for ejectment, whether 
barred-Suit for arrears of rent tried by Assistant 
Collector of Second Class—Subsequent suit for ejectment 
tried by Assistant Collector of First Class—Finding in 
pi'evious suit, whether operates as re9 judicata. 

A withdrawal of a suit for ejectment of a tenant is 
not a bar to the maintainability of a subsequent suit 
for ejectment. The right to sue for ejectment accrues 
from year to year and a subsequent 6uit for ejectment 
is not, therefore, based on the same cause of action as 
a previous suit for ejectment, [p. 379, col. 2.] 

An Assistant Collector of the Second Class is not 
competent to try a suit for ejectment. A finding in a 
suit for arrears of rent tried by an Assistant Collector 
of the Second Class cannot, therefore, operate as res 
judicata in a subsequent suit for ejectment inasmuch 
as the subsequent suit could not have been tried by 
the Court which decided the previous suit, [ibid.] 

Second appeal from the decree of the 
District Judge, Gorakhpur, dated the 4th 
of April 1923. 

Messrs. Haimandan Prasad and Janaki 
Prasad, for the Appellants. 

Dr M. Waliullah , for the Respondent. 

JUDGMENT.— This is a plaintiffs’ ap¬ 
peal arising out of a suit for ejectment in 
the Revenue Court. It appears that on a 
previous occasion the plaintiffs instituted a 
suit for ejectment which they withdrew 
without permission to institute a fresh suit. 
Subsequently they brought a suit forarreara 
of rent in the Court of an Assistant Collector, 
Second Class, and that suit was dismissed on 

he ground that the defendant-appellant 
was in fact a mortgagee, and not a tenant, 
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agricultural holding. They then 
brought the present suit for ejectment of 
the defendant in the Court of an Assistant 
Collector of the First Class. The Court of 
first instance held that the decision in the 
former suit was not a bar to the present 
claim and decreed the suit on the merits. 
On appeal the learned District Judge allow¬ 
ed the appeal and dismissed the suit on the 
only ground that the present suit was 
barred by s. ll'of the C. P. C. 

As to the previous withdrawal of the suit 
for ejectment, the point is quite clear, be¬ 
cause the withdrawal of such a suit is not a 
bar to a subsequent suit. The right to sue 
for ejectment accrues from year to year, pnd 
the present suit is not brought on the same 
cause of action. Therefore the withdrawal is 
no bar. 

As regards the question of res judicata, I 
am of opinion that the learned Judge has 
wrongly applied the analogy of cases de¬ 
cided under s. 199 of the Tenancy Act. He 
has relied on the case of Shahzade Singh v. 
Mohammad Mehdi Ali Khan (1) which turned 
on a conflict of jurisdiction between the 
Revenue and the Civil Courts. That point 
does not arise in this case at all. Here the 
suits were instituted in the Court of the 
same class, namely, the Revenue Court. 

Suits for arrears of rent for an amount 
less than Rs. 100 fall under group (A) of 
the Fourth Schedule and are triable by the 
Assistant Collector of theSecond Class. Suits 
for ejectment fall under group (B) and are 
triable exclusively by Assistant Collectors 
of the First-Class. Assistant Collectors of 
the Second Class have no power to try a suit 
for ejectment at all. It is, therefore, obvious 
that the present suit is not one which the 
Assistant Collector of the Second Class who 
disposed of the previous suit was competent 
to try. The subject-matters are also differ¬ 
ent. In the previous suit the subject- 
matter was the arrears of rent claimed. In 
the present case the subject-matter is the 
holding itself from which the defendant is 
sought to be ejected. Furthermore, the 
causes of action are also different, for the 
arrears of rent were due on account of the 
period in respect of which the previous suit 
had been filed, whereas the cause of action 
for ejectment accrued afresh in 1921. Sec¬ 
tion 11 of the C. P. C., therefore, cannot 
apply, because the condition requiring that 
the First Court should be competent to try 
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(1) 3 Ind. Cas, 954; C A. L. J, 917; 32 A. 8. 
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the subsequent suit is not fulfilled in this 
case. 

The analogy of cases where a confiict of 
jurisdiction between the Revenue and Civil 
Courts arises is quite different, because they 
are decided on the principle that when a 
matter within the exclusive jurisdiction of 
the Revenue Court has been disposed of by 
that Court, the question should not be re¬ 
opened over again in a Civil Court. The 
present case is rather analogous to a case 
where a suit for arrears of rent is first dis¬ 
missed by a Munsif and then a suit for re¬ 
covery of possession of the property filed in 
the Court of the Subordinate Judge is held 
not to be barred: vide, the case of Run 
Bahadur Singh v. Lacho Koer (2). This 
view of mine is supported by the case of 
Sunder Lai v. Bhup Singh (3). 

As the appeal has been disposed of on a 
preliminary point, I set aside the decree of 
the lower Appellate Court and send the case 
back to that Court for disposal according to 
law. 

Costs of this appeal will abide the 
event, which will include fees on the higher 
scale. 

z. k. Decree set aside; 

Case remanded. 

(2) 11 O. 301; 12 I. A. 23; I Sar. 1*. O. J. 002; 9 Incl. 
Jur. 202; 5 Ind. Dec. (s. s.) 060 (1*. O.). 

(3) 88 Ind. Cas. 164; U. P. Revenue Cases, 1024, 
p. 43; (1924) A. I. K. (A.) 466; L. R. 5 A. 105 Rev. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 291 of 1924. 

July 13, 1925. 

Present: —Mr. Wazir Hassan, A. J. C. 

HARI SADHAN MITRA and others— 

Defendants—Appellants 

versus 

Lala BECHA LAL— Plaintiff— 

Respondent. 

Contract Act (IX of 1872), s. 230—Contract made 
by agent—Personal liability of agent — Presumption. 

Where a party to a contract signs himself as “agent 
and manager" it must be presumed that he intended 
to absolve himself from all personal liability under 
the contract and even if he is acting for an undisclosed 
principal he cannot be held to be personally liable 
under the contract, [p. 361, col. l.J 

Appeal against an order of the Judge, 
Small Cause Court, Lucknow, sitting ae 
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Additional Subordinate Judge, Lucknow, 
dated the 14th April 1924, modifying that 
of the Munsif, South Lucknow, dated the 
24th March 1923. 

Mr. J . iY. Chak , for the Appellants. 

Mr. Mukund Behari Lai , for the Respond¬ 
ent. 

JUDGMENT. —This is .the appeal of 
the representatives of the original defend¬ 
ant No. 2, Raj Kumar Mitra, who died 
during the pendency of the suit in the 
Court of first instance. The plaintiff-re¬ 
spondent asked for a decree for the return of 
Rs. 500 which he had paid as earnest money 
to Raj Kumar Mitra and also for damages 
for breach of contract for the sale of coal 
to the plaintiff. The Court of first instance 
gave a decree to the plaintiff as against 
the defendant No. 1 and dismissed the suit 
as against the. defendant No. 2 as well as 
defendant No. 3. The plaintiff appealed 
from the decree of the Court of first in¬ 
stance to the Court of the Additional Sub¬ 
ordinate Judge of Lucknow. The appeal 
was preferred against the representatives 
of the defendant No. 2 alone. The lower 
Appellate Court allowed the appeal and 
gave a decree as against the present appel¬ 
lants also. The question in issue was 
whether Raj Kumar Mitra acted as an 
agent of the defendant No. 1 in the matter 
of the contract and, if so, was his estate 
liable for the plaintiff’s claim. 

The lower Appellate Court has clearly 
found that Raj Kumar Mitra entered into 
the contract in the capacity of an agent 
for the first defendant but it has proceeded 
to hold that that fact did not exclude the 
personal liability of Raj Kumar Mitra. I 
have to determine whether the last-mention¬ 
ed view is a sound one. 

That the contract was entered into be¬ 
tween the plaintiff and Raj Kumar Mitra is 
not disputed. It is also not disputed that 
the only evidence with regard to the de¬ 
tails of the contract is contained in Ex. 

1, which is a receipt admittedly signed 
and granted by Raj Kumar Mitra in favour 
of the plaintiff for the sum of Rs. 500 
which the former received from the latter 
as earnest money in pursuance of the 
contract. In this receipt Raj Kumar Mitra 
signs himself “agent and manager.” R 
must, therefore, be held in agreement with 
the lower Appellate Court that Raj Kumar 
Mitra entered into the contract in the 
capacity cf an agent and not as a principal- 
That being so, on general principles Raj 
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Kumar Mitra was not personally liable 
under the contract. The respondents 
learned Pleader, however, -argues that as 
Kaj Kumar Mitra did not disclose the 
name of his principal the presumption is 
that he contracted to be held personally 
liable as well. This argument is sought 
to be supported by the- terms of s. 230 of 
the Indian Contract Act. 

The argument as an abstract proposition 
may be sound but is inapplicable to the 
^present case for the simple reason that, in 
my opinion, the presumption relied upon 
is rebutted by the circumstances of the 
case. It is agreed that the presumption 
is not conclusive and is liable to be re¬ 
butted and I hold that it has been rebut¬ 
ted. The use of the words ‘agent’ and 
‘manager’ as part of the signature of Raj 
Kumar Mitra *w&s clearly not descriptive 
of his individuality but of his legal status; 
and by the express use of those words, it 
must be held that Raj Kumar Mitra in¬ 
tended to absolve himself from all per¬ 
sonal liability in the matter of the contract. 

In the recent case of Universal Steam Navi¬ 
gation Company v. McKelvie & Company 
(1), the law on the subject was thus stated 
by Lord Shaw:— 

“ But I desire to say that, in my opinion, 
the appending of the word ‘agents’ to the 
signature of a party to a mercantile con¬ 
tract is, in all cases, the dominating fac¬ 
tor in the solution of the problem of prin¬ 
cipal or agent. A highly improbable and 
conjectural case (in which this dominating 
factor might be overcome by other parts 
of the contract) may by an effort of the 
imagination be figured, but, apart from 
that, the appending of the word ‘agent’ to 
the signature is a conclusive assertion of 
agency, and a conclusive rejection of the 
responsibility of a principal, and is and 
must be accepted in that twofold sense by 
the other contracting party.” In my opin¬ 
ion, therefore, the appending of the words 
‘agent’ and ‘manager’ in Ex. I was 
intended to indicate conclusively the re¬ 
jection of any responsibility as a principal 
on the part of Raj Kumar Mitra. 

I, therefore, allow this appeal, set aside 
the decree of the lower Appellate Court 
and restore that of the Court of first in¬ 
stance with costs in favour of the appellants 
in all Courts. 

z * K - Appeal allowed. 
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RANGOON HIGH COURT, 

Civil Revision .No. 211 of 1924. 

January 19, 1925. 

Present: —Mr. Justice Lentaigne 
M. V. A. L. VISWANATHAN 
CHE TT Y A R—A ppli cant 

versus 

ABDUL MAJID— Respondent. 

„ Presidency Towns Insolvency Act (111 of 1909), ss 
J7, IS— Civil Procedure Code (Act V of 1908), s. 55 — 
Execution of decree—Arrest of judgment-debtor — 
Adjudication order, effect of—Security—Protection 
order, effect of—Procedure. 

Where a judgment-debtor is arrested in execution 
of a decree and is brought before tiie Court and 
produces an adjudication order which has been passed 
after the date of the order directing his arrest, the 
Execution Court should not release the judgment- 
debtor without requiring him to give the security 
under s. 55 of the O. P. O., that he* would appear 
when called upon in any proceeding upon the appli¬ 
cation for his arrest or upon the decree in the execu¬ 
tion of which he was arrested. The object of this 
requirement is to compel the insolvent, when he has 
obtained an adjudication order, to be also reasonably 
diligent in proceeding with his insolvency in a 
bona fide manner. In tne event of his failure to do so 
or otherwise displaying bad faith it would always be 
open to the Insolvency Court to grant leave for his 
arrest, and if the insolvent fails to appear in the 
Execution Court when so required it would then be 
open to that Court to enforce the security bond 
against the sureties and recover the full amount of the 
bond for the benefit of the decree-holder, [p. 362, col. 2 ] 
Where, however, the proceeding for the arrest of 
the judgment-debtor has been commenced subse¬ 
quently to the.adjudication order, the bar under s. 17 
of the Presidency Towns Insolvency Act would have 
arisen and it would no longer be competent to the 
Execution Court to order the arrest of the judgment- 
debtor without the leave of the Insolvency Court. 
Likewise if the insolvent has obtained his protection 
order from the Insolvency Court before his arrest 
even in a case where the proceeding had commenced 
prior to the adjudication order, it would be equally 
illegal for the Execution Court to order his arrest 
or compel the execution of a security bond as 
regards any debt covered by such protection order 
It would, however, be open to the decree-holder 
under s. 17 of the Presidency Towns Insolvency Act 
to apply to the Judge exercising the insolvency juris¬ 
diction for leave to arrest the judgment-debtor, [p. 383 
col. 2.] * 

Civil revision against an order of the 
Small Cause Court, Rangoon, in Civil 
Execution No. 5212 of 1924. 

Mr. Banerjee , for the Applicant. 

Mr. S. M. Bose, for the Respondent. 


(1) (1923) A. C. 492; 92 L. J. K. 13.647; 129'L. T. 
'395; 28 Com. Cas. 353; 67 S. J. 593; 39 T. L. R. 480. 


JUDGMENT. —This is an application 

for the revision of an order passed by the 
Third Judge of the Court of Small Causes, 
Rangoon, releasing a judgment-debtor on 
his producing an order adjudicating him 
an insolvent under the Presidency Towns 
Insolvency Act, 1909. The petitioner ob¬ 
tained a decree for Rs. 1,720 and Rs. 1*8-90 
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costs in the Court of Small Causes, Ran¬ 
goon, against the respondent on the 18th 
February 1921. On the 29th February 
19^4 the petitioner applied to execute the 
decree by the arrest of the judgment- 
debtor, but that proceeding was infructuous 
and was eventually dismissed. On the 
25th June 1924 the petitioner again applied 
to the Court to execute that decree by 
the arrest and detention in prison of the 
judgment-debtor; and an order was passed 
directing the issue of notice to the judg¬ 
ment-debtor. On the 29th July 1924 notice 
of that application was served on the 
respondent judgment-debtor requiring him 
to appear and show cause on the 31st July 
1924. On the 31st July 1924 the res¬ 
pondent failed to appear and an order 
was passed by the Third Judge of the Court 
granting the application for his arrest. On 
the 4th August 1924 the warrant fee of 
Rs. 2 was deposited in the Court and the 
warrant was issued; but the judgment- 
debtor was not arrested thereunder until 
the 11th August 1924. On that date he was 
arrested and brought before the Court, 
and the record states that he then produced 
an adjudication order passed by this 
Court in Insolvency Case No. 179 of 1924 
and dated the 2nd August 1924. On the 
same day the 11th August 1924 the learned 
Third Judge heard arguments and held 
that he was bound to release the judg¬ 
ment-debtor under the provisions of s. 17 
' of the Presidency Towns Insolvency Act, 
1909, placing reliance on the decision in 
Thakurdeenv. Dubay (1), a decision reported 
* in an unofficial report. 

The present application is for the revi¬ 
sion of that order. It is clear that the 
■ learned Third Judge has misunderstood 
the effect of the decision cited by him and 
has overlooked the fact that the decision 
in question expressly pointed out that after 
the adjudication order such a proceeding 
(for the arrest of the judgment-debtor) 
cannot be commenced against the insolvent 
without the leave of the Insolvency 
Court. A perusal of the section in 
question will also show that there is 
no provision in that section expressly 
prohibiting the continuance or completion 
of a proceeding commenced before the 
adjudication order, except in so far as it 
, may involve an application for a remedy 
against the property of the insolvent. In 

^1) 55 Ind. Cas. 250; 12 Bur. L. T. 218. 
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the case now before me the application 
for the arrest of the judgment-debtor and 
the order for his arrest had been passed 
by the Court prior to the adjudication 
order, and it is admitted that the insolvent 
had not obtained any protection order 
up to the date of his release. 

If the judgment-debtor had not produc¬ 
ed the adjudication order and the Court 
had been unaware of any such order, it 
would have been the duty of the Court 
to comply with the provisions of sub- 
ss. (3) and (4) of s. 55 of the C. P. C. and 
to give the judgment-debtor an oppor¬ 
tunity to furnish security to the satis¬ 
faction of the Court, firstly , that he would 
within one month apply to be declared 
an insolvent, and, secondly , that he would 
appear when called upon in any proceeding 
upon the application or upon the decree 
in the execution of which he was arrested. 
When the judgment-debtor produced the 
adjudicating order, there was no necessity 
to require him to furnish security under 
both heads, because there was no longer 
any reason why he should be bound to 
apply to be declared an insolvent; but it ia 
obvious that the adjudicating order did 
not fulfil the object contemplated by the 
second point on which such security would 

be required. Consequently, it was, in my 
opinion, the duty of the learned Judge to 
require the j udgment-debtor to give security 
that he would appear, when called upon, 
in any proceeding or upon the decree in 
the execution of which he was arrested. 
A little consideration of the question will 
show r that the object of this second re¬ 
quirement is to compel the insolvent, when 
he has obtained an adjudicating order, 
to be also reasonably diligent in proceed¬ 
ing with his insolvency in a bona fide 
manner. In the event of his failing to 
do so or otherwise displaying bad faith, 
it v’ould always be open to the Insolvency 
Court to grant leave for his arrest and 
if the insolvent failed to appear in the 
Execution Court when so required, it 
would then be open to that Court to 
enforce the security bond against the sure¬ 
ties, etc., and recover the full amount of 
the bond for the benefit of the decree- 
holder. 

The failure of the learned Judge to 
realize this important aspect of the ques¬ 
tion has, in effect, possibly given the 
judgment-debtor the opportunity of escap¬ 
ing a subsequent liability to arrest by a 
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sliam insolvency proceeding if he has made 
his application for insolvency solely for 
that purpose. 

I think, therefore, that the learned 
Judge should, instead of at once releasing 
the judgment-debtor, have adopted the 
dilferent procedure permitted under sub- 
s. (3) of s 18 of the Presidency Towns 
Insolvency Act, 1909, read with s. 55 of 
the C. P. C., and given the judgment-debtor 
the opportunity of giving the modified 
security which I have indicated above. 
In my opinion the order which lie passed 
deprived the decree-holder of an important 
advantage to which he was entitled and 
should be set aside, and the requirement 
should now be enforced unless some special 
reason has arisen in the interval barring 
that procedure or rendering it unfair. At 
the same time I realize the possibility that 
the judgment-debtor may in the interval 
have been diligent and obtained his pro¬ 
jection order, and that having regard to 
•the long interval of five months that has 
elapsed, there may now be a bar against 
an order being passed for his arrest. 
Consequently, whilst setting aside the 
kbove order I must refrain from passing 
any order for the arrest of the judgment- 
debtor, and my main object in passing 
£he above order is to lay down a rule for 
the guidance of the lower Court in future 
oases. 

I may here point out that the above 
Remarks would not be applicable to this 
case if the proceeding for the arrest of the 
-judgment debtor had been commenced sub¬ 
sequently to the adjudication order, be¬ 
cause in that case the bar under s. 17 
of the Presidency Towns Insolvency Act, 
1909, would have arisen and it would no 
longer have been open to the Execution 
Court to order the arrest of the judgment- 
debtor without the leave of the insolvency 
Court. Likewise if the insolvent had ob¬ 
tained his protection order from the Insol¬ 
vency Court before his arrest even in a 
case where the proceeding had commenc¬ 
ed prior to the adjudication order, it 
would have been equally illegal for the 
Execution Court to order his arrest or com¬ 
pel the execution of such a security bond 
in that manner as regards any debt covered 
by such protection order. In either of 
such cases the decree-holder would have 
lost the opportunity of obtaining the ad¬ 
vantage of such a security bond, but the 
extra diligence shown by the insolvent 
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would, to some extent, have indicated the 
probability that he was bona fide and that 

it was not a case requiring such a safe¬ 
guard. 

I may here note that the decree-holder 
had an alternative means of seeking redress 
against the order in question. It was open 
to him under s. 17 of the Presidency Towns 
Insolvency Act, 1909, to apply to the Judge 
exercising the insolvency jurisdiction for 
the leave of the Court to arrest the judg¬ 
ment-debtor, and that Court might have 
granted such leave if the decree-holder had 
pointed out the mistake that had been 
made by the Court executing the decree 
and the special hardship to the decree- 
holder entailed by the failure to require 
the judgment-debtor to give the necessary 
secuiity as a condition of the order of re¬ 
lease. It is still open to the decree-holder 
to make such an application to the Insol¬ 
vency Court ; and I think that such an 
application should be made by him, if he 
intends to seek any further redress by an 
application for the arrest of the judgment- 
debtor. The Insolvency Court will have 
full knowledge of the events that have 
happened in the insolvency proceedings 
dining the five months which have elapsed 
since the adjudication order and whether 
it is a proper case for granting such leave 
and the conditions to be imposed ; and I 
think it is the scheme of the Insolvency 
Act that such control should be exercised 
by that Court, more especially as a fresh 
application for the arrest of the insolvent 
might appear to come within the bar under 
s. 17 of the Act. On obtaining such leave 
it would be open to the decree-holder to 
make a fresh application to the Court exe¬ 
cuting his decree. 

For the above reasons I set aside the 
order of the lower Court dated the 11th 
August 1924, but I do not order the re¬ 
arrest of the judgment-debtor. As the res¬ 
pondent is an insolvent, I do not make anv 
order as to costs. 

z - K - Order set aside. 


ALLAHABAD HIGH COURT, 

Civil Revision No. 51 of 1925 

May 29, 1925. 

Present:-Mr. Justice Sulaiman. 
SHIAiYI LAL Plaintiff—Applicant 

versus • 

J OTIA— Defendant—Opposite Party; 

Limitation Act (IX of 1008), Sch. I, Art. 7o-InttaU 
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ment bojid—Entire amount payable on default — 
limitation, commencement of. 

I nder Art. <5 of JSch. 1 to the Limitation Act. it is 
open to tlie obligee of an instalment bond to waive the 
benefit of the provision to recover the entire amount 
of the bond in the case of a default in payment of an 
instalment. 

An instalment bond provided that on the expiry of 
the term for payment of half the sum with interest and 
compound interest the creditor would have a right to 
recover it and that he could recover the entire amount 
after the expiry of the last term with interest and 
compound interest : 

Held, that the right of the creditor to recover the 
entire amount of the bond did not accrue till after 
the expiry of the date fixed for the payment of the 
second instalment, and that limitation did not begin 
to run till after the expiry of that date. 

Civil revision from an order of the 
Judge of the Court of Small Causes at Agra, 
dated the 17th of February 1925. 

Mr. A 7 . P. Asthana , for the Applicant. 

JUDGMENT, —This suit has been dis¬ 
missed on the ground of limitation. The 
learned Judge has in the first place mis¬ 
read the document and in the next place 
misapplied the law. 

' The document nowhere says that in case 
of default of payment of the first instal¬ 
ment the plaintiff was entitled to recover 
the entire amount. The words are that on 
the expiry of the term for payment of half 
the sum with interest and compound inter¬ 
est the creditor has a right to recover it. 
That obviously means to recover the 
amount of first instalment with interest.’ 
It then goes on to say ‘or to recover the 
entire amount after the expiry of the last, 
term with interest and compound interest. 
Obviously the right to recover the whole 
amount did not accrue till after the ex¬ 
piry of the date fixed lor the second instal¬ 
ment. 

- The learned Judge apparently had in 
mind the cases of this Court under Art. 132 
of the Limitation Act which is applicable 
to mortgages. The bond in suit, how¬ 
ever, was not a mortgage-deed at all. It 
was an instalment bond within the mean¬ 
ing of Art. 75 of the Limitation Act. 
Under that Article it is open to the obligee 
to waive the benefit of the provision to 
recover the amount in the case of first de¬ 
fault. He has done so and has brought 
his 6uit after a fresh default has been 
made. The suit is within three years of 
the time fixed for the second payment. It 
is accordingly within limitation. I may 
point out that that each case is to be 
governed by the Article applicable to it 
is made abundantly clear by the case of 
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Gaya Prasad v. Sher Ali (1). The revision 
is accordingly allowed and the decree of 
the Court below set aside and the claim 
decreed with costs in both Courts. 

z - k. Revision allowed. 

(1> 39 Ind. Cas. 574; 15 A. L. J. 313. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 2312 of 1923. 

April 10, 1924. 

Present: —Mr. Justice Martineau. 

HAYAT ALI KHAN— Defendant 

—Appellant 

VCTSUS 

ISHAR DASS— Plaintiff and PAR- 
SHOTAM and others — Defendants 

—Respondents. 

Civil Procedure Code ( Act V of 1908), s. 101* (2), 
O. XL I, r. 28, O. XU 11, r. 1 (u) — Pint appeal from 
order returning plaint—Second appeal, whether lies. 

A second appeal is barred by s. 104 (2), C. P. C., 
where the lirst appeal was from an order returning a 
plaint and not from a decree. 

A remand order not passed on appeal from a decree 
is not an order under r. 23, O. XLI, C. P. C., and, 
therefore, does not fall under r. 1 (u), O. XLIII of the 
Code. 

Miscellaneous second appeal from an 
order of the District Judge, Multan, dated 
the 12th June 1923. 

Sheikh Niaz Ali, for the Appellant. 

Lala Fakir Chand, for Lala Badri Das, 
R. B., for the Respondents. 

JUDGMENT. —A preliminary objec¬ 
tion is taken that a second appeal does 
not lie, and this is correct. The appeal to 
the District Judge was from an order re¬ 
turning the plaint and not from a 
decree, and s. 104 (2) of the C. P. C. bars 
a second appeal in such a case. The pre¬ 
sent appeal is also not one falling under 
O. XLIII, r. 1 (u), as the remand order 
passed by the District Judge, not being 
one passed on appeal from a decree, was 
not an order under O. XLI, r. 23. 

Chhubu Mian v. Har Charan Das (1) is a 
case in point. The appeal does not lie 
and I dismiss it with costs. 

s . d . A ppe al d ism issed. 

(1) 18 Ind. Cas. 529; 119 P. R. 1911; 101 P. L. R. 1913; 
48 P. W. R. 1913. 
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PATNA HIGH COURT. 

Criminal Revision No. 147 of 1925. 

May 8, 1925. 

Present: —Mr. Justice Macpherson. 

NEHAL AHMAD KHAN— Accused — 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1S98), ss. 3L5, 
(2), 1,39— Penal Code 'Act XLV of lS6(J),s. U17—Cheat- 
in 0 "Compromise put in before evidence recorded — l J er~ 
mission to compound, whether should be given—Re¬ 
fusal to give permission — Revision. 

A complaint under s. 417 of the Penal Code alleged 
that the accused had borrowed a sum of money from 
the complainant on the security of a hand-note by 
falsely representing to the complainant that the money 
was required for the necessity of a khankah and for 
its sajjadanashin and that it was being borrowed on 
behalf of the latter. Process was issued against the 
accused but before any evidence was recorded a 
petition of compromise was tiled before tho Magistrate. 
Ihe Magistrate refused permission to compound the 
case on the ground that the offence related to a 
public trust. On revision: 

[Jell, that although ttie■ pretsnce of the accused 
was that the money was required for the khankah or 
for the sajjadanashin, inasmuch as the hand-note 
which he executed made himself personally liable, 
the funds of tho khankah were not in any way put in 
jeopardy and that having regard to the fact that the 
compromise was arrived at an early stage of the 
case before any evidence was recorded, the Magistrate 
should have given permission to compound the offence. 

Criminal revision from an order of the 
Sub-Divisional Magistrate, Sasaram, dated 
16th March 1925. 

Messrs. K. P. Jayaswal and D. N. Varma , 
for the Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.-— This is an application 
by the accused against an order of the Sub- 
Divisional Magistrate of Sasaram refusing 
to grant permission to the complainant and 
the accused in a criminal case pending be¬ 
fore him under s. 417 of the Indian Penal 
Code, to compound the same. 

On the 17th February the complainant, 
a former talisildar under the sajjadanashin 
of the Sasaram khankah , lodged a complaint 
before the Sub-Divisional Magistrate against 
the petitioner who is a Circle Officer under 
the sajjadanashin setting out that the peti¬ 
tioner had cheated him of sums of Rs. 375 
and Rs. 1,200 which he had obtained on 
hand-notes by stating that the money was 
wanted for the sajjadanashin who had 
directed him to execute the hand-notes; that 
in the hand-notes he stated that he took 
the jirst sum for the necessity of the 

khankah and thesecond sum for the sajjada - 
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nas/nn ; that the sajjadanashin denied 
either having received ihe money or having 
asked the petitioner to borrow it on his 
behall, that the petitioner on demand refus¬ 
ed to re-pay the money to the lender and 
that the lender would never have lent the 
money to the petitioner who is in debt, ex¬ 
cept on the assurance that the sajjadanashin 
wanted it.' 

Ihe Magistrate issued process under 
s. 417 for the 3rd March and when three wit¬ 
nesses including the sajjadanashin did not 
appeal, he issued warrants for their arrest. 
On the 16th March a petition of compromise 
was filed between the complainant and the 
accused on which the Magistrate ordered 
as follows: ‘ As the offence relates to a public 
trust I do not see any j ustilication for per¬ 
mitting a compromise. The case will, there¬ 
fore, pioceed, and he re-issued warrants 
against the witnesses who had not appeared 
one of whom was the sajjadanashin. 

The only question is whether the Magis¬ 
trate exercised sound judicial disci etion° in 
refusing to let the case be compromised. 
His ground is that the khankah is a public 
trust. But it does not appear that the 
funds of the khankaJi are or ever were in 
jeopardy. The pretence of the petitioner 
was that the money was required for the 
khankah or for the sajjadanashin , but the 
hand-notes which he executed seem to make 
the petitioner himself personally liable. The 
affairs of the khankah appear to be in some 
confusion and the position as between the 
petitioner and the khankah or the sajjada¬ 
nashin in respect of these loans generally 
is involved in considerable obscurity Such 
matters cannot suitably be unravelled in 
a criminal case of this kind, especially 
where the evidence of the sajjadanashin , 
who appears from the order-sheet to have 
been already involved in some trouble as a 
witness, is necessary for a conviction. Hav¬ 
ing regard to these considerations and to 
the fact that the compromise was arrived 
at an early stage before the evidence was 
gone into, 1 am of opinion that the .Magis¬ 
trate would have exercised a wise discretion 
in assenting to the compromise. According¬ 
ly his order of the 16th March refusiu- to 
permit the compromise is vacated and this 
Court under s. 345 (2) permits the offence to 
be compounded and acquits the accused, 
ihe Rule is made absolute. 

z * K * Rule made absolute. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 327 of 1925 

May 27, 1925. 

Present: - Mr. Simpson, A. J. C. 

J AG AN NATH— Accused—Appellant 

VCTSU S 

EMPERO R—Respondent. 

Criminal Procedure Code (Act V of 189S), s. 303— 

erdict, what is—Disagreement among Jurors — 
Individual opinions of Jurors . whether can be recorded 

The “verdict” in s. 303 of the Cr. P. O. means the 
collective opinion of the Jury as a body, arrived at 
after mutual consultation and ascertained and an¬ 
nounced by the foreman. In cases of disagreement 
among the Jury the individual opinions of Jurors are 
not intended to be disclosed and it is improper for the 
Sessions Judge to record the individual opinions of the 
Jurors by name. 

Appeal against an order of the Sessions 
Judge, Lucknow, dated the 7th May 1925. 

JUDGMENT. —Jagannath was tried 
by the learned Sessions Judge of Lucknow, 

sitting with a Jury, and was found guilty 
of an offence under s. 498B-511, Indian Penal 
Code, and was sentenced to five years’ rigorous 
imprisonment. He has appealed. He does 
not deny that he tried to pass certain 
notes, and I do not understand him to deny 
that the notes are in fact forged. What 
he says is that he found these notes in a 
coat, which he criminally misappropriat¬ 
ed, in a passenger train. I cannot inter¬ 
fere with the verdict of a Jury, merely on 
the appellant's allegation that the facts are 
otherwise. 

I note that the learned Sessions Judge 
has recorded the individual opinion of the 
Jurors byname. This is irregular. It was 
said in Public Prosecutor v. Abdul Hameed 

“In cases of disagreement among the 
Jury the individual opinions of members 
are never intended to be disclosed.” 

The procedure was described as opposed 
to a fundamental principle of the scheme 
of trial by Jury. It was pointed out that 
“verdict” in s. 303, Cr. P. (J., means “the 
collective opinion of the Jury, as a body, 
arrived at after mutual consultation, and 
ascertained and announced by the fore¬ 
man”. 

The appeal is dismissed. 

z - Appeal dismissed. 

(!) 22 Ind. Cas. 981; 36 M. 585 at p. 588; 15 Cr. L. J. 

# • 


PATNA HIGH COURT 

Criminal Revision No 83 of 1925. 

April 28, 1925. 

Present: —Mr. Justice Macpherson. 

I ILAIvDHAEI SLnGH—Petitioner 

versus 

MISRI SINGH— Opposite Party. 

Criminal Procedure Code (Act V of 1808), ss. 202, 203 

Summary enquiry—Deposition of witnesses, whether 
must 0 € recorded-~Dismissal of complaint — h~reuula- 
rity. 

Ihe complainant lodged information with the Police 
that tne opposite party nad committed the offences of 
rioting, theft, and grievous hurt. The Police recorded 
the statement of witnesses produced by the complainant 
in support of his information but declined to send 
up the case holding the occurrence to be an allray 
under s. 160 of the Penal Code, which is a non- 
cognizable offence. The complainant then made 
complaint in Court and the Magistrate held an 
enquiry under s. 202 of the Cr. P. C. Before the 
Magistrate the complainant's witnesses repeated what 
they had stated to the Police and the Magistrate did 
not record their statements and eventually dismissed 
the complaint under s. 203 of the Cr. P. C. On 
revision: 

Held , (1) that the Cr. P. C. makes no provision 
with regard to the manner in which the evidence 
in an enquiry under s. 202 of the Code should be 
recorded and that although ordinarily a summary of 
the statements of the witnesses produced in such 
enquiry stiould be made for further reference, there 
was no practical dimculty in the present case inas¬ 
much as the statements of the witnesses during the 
enquiry were the same as those which they had made 
before the Police; [p. 38i, col. 1.] 

(2) that the Magistrate had not been guilty of any 
error of law and his order was not, therefore, liable to 
be set aside, [ibid.] 

Appeal from a decision of the Sessions 
Judge, Monghyr, dated the 21st Januaiy 
1925, atfirmmg that of the Deputy Magis¬ 
trate, Monghyr, dated the 11th December 

1924. 

Messrs. S. N. Sahay and Gopal Prasad , 
for the Petitioner. 

Mr. Janak Kisliore , for the Opposite 
Party. 


JUDGMENT.— This iule is concerned 

wiin a dismissal under s 2UJ of a complaint 
of the petitioner against the opposite party, 
an application against wnieh dismissal was 
rejected by tne bessious Judge of Monghyr. 

Ihe petitioner iiad lodged an information 
with the Police on I2tn October that th- 
opposite party had rioted armed with dead¬ 
ly weapons and committed tneft, grievous 
hurt also being caused to complainant and 
one Lena bingh. The occasion of the not 
was alleged to be that on the previous dav 
the petitioner had remonstrated with Misri 
bingn for blocking the public road by 
building on it and had threatened to bring 
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a suit against Misri Singh who counter- 
threatened as to what he would do on the 


following morning. 

The Police declined to send up the case 
holding the occurrence to bean affray under 
s. 160 of the Indian Pencil Code which is 
non-cognizable. The petitioner impugned 
the Police report before the Sub-Divisional 
Magistrate and his petition was treated as 
a complaint. The Magistrate directed him 
t° summon his witnesses and the petitioner 
produced seven witnesses whose evidence 
the Magistrate heard. In his order the Magis¬ 
trate pointed out that the witnesses had 
practically repeated the statement which 
they had made before the Police and which 
were before him, that none of them were 
disinterested, that the complainant had no 
right to interfere in connection with the 
alleged encroachment and had given the 
provocation. He added that witnesses had 
undoubtedly exaggerated the case very 
much and that it was impossible to base 
a conviction on such evidence as they gave. 

On behalf of the petitioner it is now 
urged that the Magistrate did not take down 
the deposition of the witnesses and that his 
failure to do so was a material error. But 
in the first place, the Magistrate had before 
him the final report of the Police a detailed 
account of the statements of the witnesses 
before the Police and the witnesses repeated 
the same statement before him. We, there¬ 
fore, know what the witnesses deposed and 
though ordinarily a summary of the state¬ 
ment should be made for further reference, 
there is no practical difficulty in the present 
instance. 

In the second place it cannot be asserted 
that there has been an error of law since 
the Code makes no provision with regard to 
the manner in which the evidence in an 
enquiry under s. 202 should be recorded. 

I am not prepared to hold that the Magis¬ 
trate in this case acted unreasonably. Bad 
the deposition of any witness deviated from 
the record of the previous statements which 
was before him, he would certainly have 
made a note to that effect. 

The only point, therefore, is whether on 
the materials before him the dismissal of 
the complaint was unreasonable. I have 
carefully examined the papers in this case 
and the conclusion at which I have arrived 
is that it was not and that, as the Sessions 
o uage has remarked, further inquiry would 
not serve any useful purpose. The com¬ 
plainant apparently gave the provocation 
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and owing to the factions in the village it is 
impossible to secure any disinterested evi¬ 
dence There are serious contiadictions on 

material points and it is very unlikely that 
anj’ Court would convict upon the evidence 
adduced. 

I consider, therefore, that no ground has 
been made out for interference with the dis¬ 
missal of the petitioner's complaint. 

The Rule is accordingly discharged. 
z - Rule discharged. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 13 of ly25. 

April 3, 1925. 

Present: —Mr. Daniels, J. C. 

EMPEROR— Prosecutor 

versus 

NANDA SINGH and another—Accused 

Evidence Act (1 of 1872), ss. 123, Uo-Jail Manual 
para. 900—Report made to Inspector General of 
Prisons under para. 900, whether privileged—Statement 
of ivitnesses contained in report—Witnesses, whether 
can be asked whether they made statements—Privilege 
—Discretion of head of department, whether can 'be 
questioned. 

A report submitted to the Inspector General of 
Prisons under para. 900 of the Jail Manual is an un¬ 
published official record relating to affairs of State 
within the meaning of s. 123 of the Evidence Act 
and is, therefore, a privileged document. The 
privilege extends not merely to the actual text of 
the report but also to the statements of the witnesses 
which it incorporates. This does not, however, prevent 
the witnesses themselves being cross-examined under 
s. 145 of the Evidence Act as to whether they had 
made previous statements at variance with the evi¬ 
dence given by them in Court, [p. 3*8, col. 1.] 

In tlie case of a document which is an unpublished 
official record relating to affairs of State the head of 
the department has absolute discretion to give or 
withhold permission for production of the document 
in evidence, and it is not open to the Court to call 
for the document in dispute in order to ascertain 
whether it falls within the description of an un¬ 
published official record relating to affairs of State. 
Lp. 388, cols. 1 & 2.J 

Case Reported by the Sessions Judge, 
Fyzabad, under s. 438, Or. P. C. 

Mr. Radha Krishna, for the Accused. 

The Government Pleader with him Mr. 
Jagat Narayun, for the Crown. 

ORDER. —This is a reference by the 
learned bessions Judge of Fyzabad in a 
case in which certain Jail * Officials are 
charged with various offences in connection 
with the escape of a prisoner from the 
Sultanpur Jail. There had been a previous* 
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investigation into the circumstances of the 
escape conducted by Pandit Sheo Karan 
Nath Misra, a Magistrate of the First Class, 
resulting in tlie submission of a report to 
the Inspector-General of Prisons under para. 
900, of the Jail Manual. The accused 
applied for copies of the statements made 
in that investigation and also in a more 
informal enquiry by the Superintendent 
of the Jail The District Magistrate re¬ 
fused to allow these copies to be given. 
The applicants then applied that the oiigi- 
nal record be summoned. The District 
Magistrate refused to produce it and claimed 
privilege under ss. 123 and 124 of the Indian 
Evidence Act. The Trying Magistrate there¬ 
upon disallowed the application. The 
learned Sessions Judge is of opinion that 
ss. 123 and 124 of the Evidence Act do 
not apply and has referred the case to this 
Court for orders. Section 124 would not 
appear to apply but a report submitted to 
the Inspector General of Prisons under 
para. 1100 of the Jail Manual is clear! 3 ’ an un¬ 
published official record relating to affairs 
of State within the meaning of s. I 2 S of 
the Evidence Act, and 1 do not think that 
it is possible to draw the distinction, the 
learned Judge desires to draw between 
the actual text of the.report and the state¬ 
ments which it incorporates. It was held 
by the Calcutta High Court in Irwin v. 
Reid (1) following the authority of Baron 
Pollock in Beatson v. Skene, (2) *tliat it is 
not open to the Court to call for the docu- 
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Beatson v. Skene , (2) Ilennessy v. Wright , 
(3h Jehangir v. Secretary of State ( 4 ).” 

1 iie same viewwas adopted by a Judge 
of this Court in Lai Trihhawan Nath Singh 
v. Deputy Commissioner, Dyzabad (5). Where 
the document is an unpublished official 
record relating to affairs of state the head 
of the department has absolute discretion 
to give or withhold permission. 

It has been suggested that the main 
ground for refusing disclosure has been that 
the witnesses at an earlier stage of enquiry 
expressed ignorance of matters as to which 
they afterwards gave evidence. If that 
were so I think the learned District Magis¬ 
trate might well waive the claim of privilege 
and leave it to the Court to decide whe¬ 
ther the later or the earlier statements 
should be believed. As a matter of law 
however I hold that the Court is not entitled 
to question the claim of privilege raised 
by the District Magistrate. This will not, 
of course, prevent the witnesses themselves 
being cross-examined under s. 145 of the 
Evidence Act as to whether they had made 
previous statements at variance with the 
evidence given by them in Court. 

2 . K. Reference disapproved. 

(3) (1868) 21 Q. 13. D. 509. 57 L. J. Q. 13. 530; 59 L. 
T. 323; 53 J. P. 52. 

(4; 6 Bom. L. R. 131 at p. 160. 

(5) 17 lad. Cas. 225; 5 O. L. J. 294 at p. 340 


ment in dispute in ordertoascertain whether 
it falls within the description. They say: 

“It has been contended before us that 
the papers mentioned did not fall within 
this description, but it is fairly clear from 
the language of the section that the Court 
cannot be invited to discuss the natuie 
of the document. The public officer con¬ 
cerned, and not the Judge, is to decide 
whether the evidence referred shall be given 
or withheld. If any other view were 
taken, the mischief intended to be averted 
would take place, as the Judge could not 
determine the question without ascertain¬ 
ing the contents of the document, and 
such enquiry, if it did take place, ’ must, 
for obvious reasons, take place in public: 


(1) 63 Ind. Cas. 467; 46 C. 304 at p. 318; 25 

(2) (1860) 5 H. & N. 838 at p. 853; 29 L J. 

6 Jur. (n. s.) 780; 2 L. S. (n. s.) 378; 8 W. R. 

R. 1415; 120 R. R. 839. 


C. W. N. 

Ex. 430; 
544; 157 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 13 of 1925. 

April 4 1925. 

Present: — Mr. Wadegaonkar, A. J. C. 

DAMODAR — Co m p la i n ant— A pplican t 

versus 

JUJHARSINGH and another—Accused — 

Non-Applicants. 

Criminal Procedure Code (Act V of 180S), s. 1*39 
Acquittal—Revision by private prosecutor—Interfere 
cnee — Evidence , improper appreciation of, whether 
ground for interference—Warrant case—Charge fram¬ 
ed—Defence not satisfactory — Procedure. 

The High Court has jurisdiction under S..439, Cr. I • 
C., to set aside an order of acquittal, but it wul not 
ordinarily interfere in revision in such cases at the 
instance of a private prosecutor unless it con¬ 
siders that interference is urgently demanded in the 
interests of justice, [p. 389, cols. 1 & 2.] 

Faujlar Thakur v. Kasi Chowdhuri, 27 Ind. Cas. 
186; 42 C. 612; 19 C. W. N. 184; 21 C. L. J. 53; lb Cr. 
L. J. 122, Vellayanambalam v. Solai Servai. 30 Ind. 
Cas. 152; 39 M. 505; 28 M. L. J. 692; (1915) M W. a. 
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540: 16 Or. L J 600, Binda Prashad v. Ripvsuddn, 1 
Ind. Cas 238: 5 N L. R 4; 0 Ct\ L. J. 211. and Pahal- 
wnn Binqh v. Bahih Sinah . 02 Ind. Cas. 809; 19 A. L. ,T. 
382: 22 Cr. L. ,T. 597, followed. 

Where a revision petition is based solely on the 
ground, that the Trving Magistrate has not, properly 
aopreciated th« evidence, it onebt to be thrown out. 
The mere fact, that the Hish Court sitting as a Court 
of Appeal may come to a different conclusion on facts 
is no ground for entertaining such an application, [p. 
389. col. 2.1 


Although in a warrant case a Magistrate has in the 
first instance thought lit to frame a charsre against an 
accused person, it is not incumbent on him to convict 
the accused merely because the latter has failed to 
adduce satisfactory rebutting evidence. It is his duty 
when he proceeds to judgment to carefully consider 
all the evidence adduced in the case and the probabil¬ 
ities and surrounding circumstances, and, if at the time 
he comes to the conclusion that the guilt of the 
accused has not been satisfactorily established, he is 
bound to acquit him although he mav have framed 
a charge against him in the first instance, [p. 390, col. 

I'J 


Revision against, an order of the Second 
Class Magistrate, Banda, datod the 17th July 
1924, in Criminal Case No. 22 of 1924. 

Mr. G. L. Subhedar. for the Applicant. 
Mr. J. Sen , for the Non-Applicants. 


ORDER. —The petitioner filed a com¬ 
plaint against the non-anplicants in the 
Court of the Second Class, Magistrate, 
Banda, alleging that when ho went, in com¬ 
pany with a process-server to attach the 
property of the non-anpliennts in execu¬ 
tion of his decree against, them, they as¬ 
saulted him and struck him with an axe. 
He examined four witnesses in proof of 
his allegations. The Trving Magistrate, 
framed a charge under s. .323, Indian Penal 
Code, against both the non-applicants who 
pleaded not guilty to the charge and ex¬ 
amined some witnesses. Eventually, the 
Magistrate came to the conclusion that no 
case had been made out against the non¬ 
applicants and acquitted them. There¬ 
upon, the petitioner applied to the Sessions 
Judge, Saugor, to move the High Court for 
setting aside the order of acquittal. The 
Sessions Judge declined to do so hut for¬ 
warded the papers to the District Magist¬ 
rate, Saugor,for moving the Local Govern¬ 
ment to file an appeal against the order 
of acquittal if he thought fit to do so. The 
District, Magistrate on receipt of the Sessions 
Judge’s order refused to move in the matter 
on the ground that the case was of a 
ver y. doubtful nature. Thereupon, the 
petitioner applied to this Court to revise 
the order of the Trying Magistrate. 

It .is P® doubt true that the High Court 

has jurisdiction under e. 439, Cr. P. C., to 


set aside an order of acquittal but it has 
now become a settled practice that it will 
not ordinarily interfere in revision in such 
cases at the instance of a private prosecutor 
unless it considers that interference is 
urgently demanded in the interest of public 
justice: Favjdar Thaknr v. Kasi Chorrdhvri 
(1) Vellayanambalam v. Solar Servai (2), 
Binda Prashad v. Ripusvdan (3). Tn 
Pahelwan Singh v. Sahib Singh (4) the 
Allahabad High Court has held that al¬ 
though a High Court lias power under 
s. 439, Cr. P. C., to revise an order of 
acquittal yet this is a power which must be 
used very sparingly and it is a general and 
binding rule of practice that except in the 
most serious cases and in Ihe event of 
grave miscarriage of justice, the High Court 
will not interfere in revision in such 
matters. I entirely agree with this view 
and hold that applications by private parties 
to revise orders of acquittal ought to be 
discouraged unless interference is urgently 
demanded in the interest of public justice. 
The purpose of the present application is 
simply to serve personal ends and not to 
secure administration of justice and I am, 
therefore, not prepared to entertain it. 

Moreover, the sole complaint of the 
petitioner is that 1 lie Trying Magistrate 
has not properly appreciated the evidence 
adduced by the prosecution and has not 
given due consideration to what some of 
the defence witnesses have deposed. He 
does not allege that there is any illegality 
or serious irregularity in the procedure 
adopted by the Trying Magistrate resulting 
in a failure of justice. I am clearly of 
opinion that where a revision petition is 
based solely on the ground that the Try¬ 
ing Magistrate has not properly appre¬ 
ciated the evidence, it ought to be thrown 
out. The mere fact that the Hight, Court 
sitting as a Court of Appeal may come to 
a different conclusion on facts is no 
ground for entertaining such an applica¬ 
tion. 

It, is urged before me that as the Trying 
Magistrate had framed a charge under 
s. 323, Indian Penal Code, against both the 
non applicants, be was bound to convict 
them as the evidence adduced in support 

(1) 27 Ind. Cas. 186; 42 C. C12; 19 O. W. N. 184; 21 
C. b. J. 53: 16 Cr. L. J. 122. 

(2) 30 Ind. Cas. 152: 39 M. 505: 28 M. L. J 692- 
(1915) M. W. N 540; 16 Cr. L. J. 600. 

(3) 1 Ind. Cas. 238: 5 N. L. R. 4: 9 Cr. L. .T. 211 

(4) 62 Ind. Cas. 869; 19 A. L. J. 382; 22 Or. L. J, 
597- 
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Of the defence was unsatisfactory’. A 
perusal of the Trying Magistrate's judg¬ 
ment shows that he did not believe the 
prosecution evidence and that was the 
reason why he acquitted the accused. He 
has considered that evidence at consider¬ 
able length and has pointed out that, it is 
full of discrepancies and unworthy of 
ciedit. It is true that he should not have 
framed a charge against the non-applicants 
if he was of opinion that no case had been 
satisfactorily made out by the prosecution 
against them. Hut although in a warrant 
case, a Magistrste has in the first instance 
thought lit to frame a charge against an 
accused person, it is not incumbent on him 
to convict the accused merely because the 
latter has tailed to adduce satisfactory 
rebutting evidence. It is his duty 
when he proceeds to judgment to care- 
fully considers all the evidence adduc- 
ed in the case and the probabilities and sur- 

rounding circumstances and if at the time 

of giving judgment, he comes to the con¬ 
clusion that the guilt of the accused has 
not been satisfactorily established, he is 
bound to acquit him although he may 

have framed a charge against him in the 
first instance. 

I hold that no case has been made out 
for interference in revision and I accord¬ 
ingly reject this application. 

G * R - D * Application rejected. 
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JUDGMENT.— Having heard all that 
Counsel has to say on behalf of the appel¬ 
lants, and having examined the evidence, 
T am satisfied that the decision of the Court 

below as to the guilt of the appellants is 
correct 

In view, however, of the provisions of 
s. 71 of the Indian Penal Code I am not 
satisfied that the learned Magistrate 
was empowered to pass consecutive sen¬ 
tences in respect of convictions under 
ss .394 and 397. Both convictions are based 
on the same set of facts. It seems to me 
that the caso falls within the third clause to 
s. 71 of the Indian Penal Code which reads 
as follows:— 

“Where several acts, of which one or 
more than one would, by itself or themselves, 
constitute an offence constitute, when 
combined, a different offence, the offender 
shall not be punished with a more severe 
punishment than the Court which tried 
him could award for any of such offences.’’ 

As, in my opinion, the imposition of con¬ 
secutive sentences in the present case is not 
legal, I accept the appeal to the extent of 
making the sentences to run concurrently. 
In other respects the appeal stands dismiss¬ 
ed. 

s. d. Sentence altered. 


LAHORE HIGH COURT. 

Criminal Appeal No. 118 of 1924 

March 28, 1924 

. r Mmrr / 1 Mr - Justice Fforde. 
MAMREZ and others—Accused- 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (A ct XLV of 1SC0) ss 71 RQ> IQ 
Conviction under two sections on same factlfn 
secutive sentences, whether legal. 7 ° 

Where convictions under ss. 3!)4 and 397, Penal Co 

are based on the same set of facts, consent 
sentences are illegal. wuMecuc 

from an order of the Magistra 
r rrst Class witii s. 30 powers, Mianwa 
dated the 15th January 1921 

Mr. B A. Cooper, fov th^Appellants. 

Mr Bhajan Lai, for the Government A 
vocate, for the Respondent. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 326 of 1924. 

April 6. 1925. 

Present: —Mr. Wadegaonkar, A. J. C. 
KALU— A pplicant 
versus 

TIKARAM— Non-Applicant. 
Criminal Procedure Code (Act \ of 
1*76—Prosecution for perjury—Grounds for on » 
Revision—Deposition of witnesses recorded \ f 
Cause Court — Deposition, whether must be rca> • 

—Admissibility of deposition — Civil Procedure 

(Act V of 1908). o’ XVIII, rr. 5, 6, O. L r. / 

Proceedings under s *76 Or P C., for the i n 
tion of a prosecution for nerhirv should net 'e 
until the case in which th° alleged false eviden 
giv^n, lias been finally disposed of. To. ’91. co , . , 

The main question which the Magistrate^ 
consider in starting such proceedings is "‘h’’ 1 ron . 
is a reasonable probability of conviction, and ' 
elusion should be based on judicial grounds 
careful consideration of the evidence on record « 

Circumstances of the case, [p. 391, col. 1-J 
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The High Court has power to interfere in revision 
with an order under s. 476, Or. P. 0., if the Magistrate 
acted on fanciful grounds, so that he could not have 
formed a judicial opinion at all. [p. '102. col. I ] 

In the matter of the petition of Alamdar Husain, 23 
A. 240; A. W. N (1901) 50, followed. 

As it is not incumbent on a Small Cause Court 
Judge to read over to witnesses the depositions record¬ 
ed by him, owing to O. XVIII, rr. 5 to 12, C. P C., 
having no application to Courts constituted under the 
Provincial Small Cause Courts Act, or to Courts 
exercising the jurisdiction of a Court of Small Causes, 
the depositions so recorded are admissible in evidence 
against those witnesses in the event of their prosecu¬ 
tion for perjury, [p. 392, col. 2.] 

Revision against an order of the Dis¬ 
trict Judge, Nimar, dated the 6th Septem¬ 
ber 1924, in Miscellaneous Case No. 98 of 
1923. 

Messrs. M. Gupta [and M. Ft. Niyogi , for 
the Applicant.' 

Mr. W. R. Puranik , for the Non-Appli¬ 
cant. 

ORDER. —Seth Pannal and others had 
filed a suit against Kalu Gujar in the 
Small Cause Court, Khandwa, for recovery 
of money due on a bond for Rs. 200 alleg¬ 
ed to have been executed in their favour 
by Kalu. Kalu denied execution of the 
bond and pleaded that it was forged. 
Tikaram, one of the attesting witnesses to 
the bond, was examined as a witness in 
that case on behalf of Kalu. He deposed 
that Kalu had signed the bond in token 
of execution in his presence. The Small 
Cause Court held that the bond was forged 
and dismissed plaintiffs’ claim on 10th 
April 1923. 

On 11th June 1923 Kalu applied to that 
Court to prosecute Tikaram under s. 193 
of the Indian Penal Code for having given 
false evidence in the suit referred to above. 
The Court dismissed the application for 
perjury on the basis of his deposition re¬ 
corded by the Small Cause Court. Against 
this order Kalu appealed to the Court of 
the District Judge, Khandwa. The learned 
District Judge was of opinion that the 
Small Cause Court was wrong in holding 
that a witness could not be prosecuted 
for perjury on the basis of his deposition 
recorded by a Small Cause Court. He, 
however, dismissed Kalu’s application by 
observing as follow:— 

“It is undoubtedly important that per¬ 
jury and forgery should be checked by 
prosecutions from time to time. But at 
the present moment the Civil Courts of 
the Khandwa District, have already got 4 
or 5 such cases pending in the Criminal 

Courts, X think these cases will be sufft- 
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cient for giving the litigating public a 
sharp lesson. At present I think it is 
unnecessary to file any more complaints 
which would only add a greater burden 
to the Magistrates of the District who at 
present are somewhat hard pressed. An¬ 
other consideration is that the alleged per¬ 
jury took place a long time ago. A third 
consideration is that if I as District Judge 
file a complaint I should be unable to dis¬ 
pose of the almost inevitable Criminal Ap¬ 
peal as Sessions Judge.” 

Prom the above observations of the learn¬ 
ed District Judge, it would appear that 
he has dismissed Kalu’s application on 3 
grounds. One of these grounds is that 
there was considerable delay on the part of 
Kalu. 

It appears that Tikaram was examined 
as a witness in the Small Cause Suit on 
5th December 1922 and the suit was dis¬ 
posed of on 10th April 1923. On 11th June 
1923 that is two months after the disposal 
of the suit Kalu made his application. 
This delay of two months, which included 
1 month and 5 days on account of the 
summer vacation of 1923, cannot be re¬ 
garded as unreasonable delay. The learn¬ 
ed District Judge seems to have been of 
opinion that Kalu should have presented 
his application immediately after Tikaram 
was examined as a witness in the Small 
Cause Suit and should not have waited for 
the disposal of that suit. If that is his 
opinion, it is clearly wrong; for the law 
is perfectly clear that proceedings under 
s. 476, Cr. P. C., should not be taken until 
the case, in which the alleged false evi¬ 
dence was given, has been finally disposed 
of. Such a hasty proceeding, as placing 
a witness on a trial as an accused imme¬ 
diately after he has given his evidence, is 
bad because the obvious result of such a 
step would be to intimidate subsequent 
witnesses and defeat the object of the 
trial. The proper time to apply under 
s. 476 for the prosecution of witnesses for 
perjury is after the final disposal of the 
suit in which he was examined as a witness. 

The other two grounds given by the learned 
District Judge in dismissing Kalu’s appli¬ 
cation are extra-judicial and scarcely deserve 
any consideration. He should have based 
his conclusion on judicial grounds after a 
careful consideration of the evidence on 
record and the circumstances of the ease. 
The main question, which he should 
have considered, was whether there was a 
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reasonable probability of Tikaram's con- 

yiolion for perjury: Sheoshankarpuri v. 

Emperor (1,. Instead of doing so he acted 

on more or less fanciful grounds, grounds 

so obviously meaningless that he could 

not be said to have formed a judicial 

opinion at all. That being so, this Court 

has power to inierfeie in revision- In 

the mailer of the petition of Alamdar 
Husain ( 2 ). 


The learned Trader who appears for 
non applicant Tikaram in this Court fiankly 
admits that he is not prepared to support 
the order of the Distiict Judge on the 
grounds mentioned in that order but he 
contends that Kalu’s application ought to 
be dismissed as Tikaram cannot be pro¬ 
secuted on the basis of his deposition re¬ 
corded m the Small Cause suit. In support 
of l.is contention he relied on Emperor 
v. Eabab Ah barkar (3) and Imam Din 
y.Niamat Ullah (4;. In both ihese cases 
it lias been held that omission tj read 
over to a witness his deposition in ac¬ 
cordance with O. XVIII, r 5 of the C. P. C. 
rendeis the same admissible in evidence 
against him on his subsequent trial for 
foiger\, and that oral evidence of its con- 
tents is excluded by s. 9l of the Evidence 
Act. As against these decisions there is a 
decision of this Court, viz., Mh-a Bax v 
Emperor (5) in which following the case 
ot Elahi Balcsha Kazi v. Emperor (G) it 
has been held that the provisions ’ of 
XVI I, rr. 5 and 6 are directory and 
not mandatory and that non compliance 
wilh them does not render the deposition 
inadmissible at a subsequent trial of the 
deponent for perjury, it has further been 
held m that ease, that s. 91 of the Evidence 
Act merely excludes the oral contents of a 

deposition but does not make it inadmissible 

in evidence. 


ease it is unnecessary t 
decide which of these two sets of decis’ior 
is correct. Inder O. L, r. 1 (6) of the C.P.C 
Order III, rr. 5 to 12 have no appl 
cation to Courts constituted under the Prc 

i6 (l) 27 Ind. Cas. 545; ION. L. R. 177; 16 Cr. L. , 
( 2) 23 A. 249; A. W. N (1901) 59. 

TOS^SCrL J°Tol°7 3; 51 238; < 1924 ' A ' 1 R < C 

tV 4 I< 5 l 8 fl20 d Cr CaS S3 ° ; 1 L ' 361: 21 Cr L - J - S30; 10 1 

18 N - L - *• io2; 23 cr - l - j 50 

825: 27 C ' L ' J ' 377 = 22 < 


mihan singh. [89 j <3. 1935] 

vincial Small Cause Courts Act or to Court 
exercising the jurisdiction of the Court of 
bmall Causes. It, theiefore, follows that 
it is not incumbent on a Small Cause Court 
Judge to read over to witnesses their de¬ 
positions recorded by him, and the depofi- 
ions so recorded would be clem ]y admis- 

® lble 111 evidence against those witnesses in 

the event of their prosecution for perjury. 

As the District Judge, Khandwa, dis¬ 
missed Kalu s application on wholly erro¬ 
neous and untenable grounds without ap- 
Pomg his judicial mind to the considera¬ 
tion of the main question involved in the 
case, namel 3 ', whether there was sufficient 
m- 7 - at *° n ^ or a charge of perjury against 

Iikaram an( ^ a reasonable probability of 

his conviction, the case is remanded to 
his Court for the disposal of Kalu’s applica¬ 
tion according to law. 

K - D - Case remanded. 


LAHORE HIGH COURT. 

Criminal Appeal No. -153 of 1923. 

July 23, 1923. 

Present :—Mr. Justice Flroadway 
and Mr Justice Moti Sngnr. 
EMPEROR— Appellant 

versus 

MIHAN SINGH— Respondent. 

Criminal Law Amendment Act (XIV of 1008), s. 17 
(7), (2). scope of—Penal Code (Act XLV of 1SC0). 
ss. 107, 10S, 100, 117—Instigation to form unlawful 
association -Offence — Abetment, what amounts to — 
"Instigation," meaning of. 

Sub-ss (1) and (2) of s. 17 of the Criminal Law 
Amendment Act, postulate the existence of an unlaw¬ 
ful association at the time when the acts specified in 
the sub-sectirns are committed. Anything done 1 efore 
the coming into existence of such an association, there¬ 
fore, does not fall within the purview of either sub- 
s. (1) or sub-s. (2 1 of s. 17 of the Act. 

A person, however, who instigates the formation of 
an unlawful association, abets such formation, and as 
any one becoming a member of such association or 
contributing towards the funds of such association, 
woidd be guilty of an offence under s. 17 of the 
Crimin.il Law Amendment Act, the person who abets 
the formation of such an association is guilty of the 
abetment of an offence, and if the number of persons 
who are instigated exceeds ton, the instigation 1 rings 
him within the ambit of s. 117 cf the renal Code 
and renders him liable to the punishme nt pro\ lde 
therein, [p. 396, col. 1.] ... . 

A person abets the doing of a “thing” who instigates 
a person to do that thing, and if the “thing” instigated 


v 
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is an offence, the instigator abets an offence, and if 
the offence is committed in consequence of the abetment 
and no express provision is made by the Penal Code for 
the punishment of such abetment, ho is liable to the 
punishment provided for the offence, (p. 395, col. 2.J 
A person is said to “instigate" another to an act 
when he actively suggests or stimulates him to the 
act, by any means or language direct or indirect, whe¬ 
ther it ta*es the form of express solicitation, or of 
hints, insinuation or encouragement, [ibid.] 

In re Lakshminarayana Aiyar, 42 lad. (Jas. 989; 22 
M. L T. 373; (» L. W. G77; (19W) M. W. N. 8J1; 19 Cr. 
L. J. 29, relied on. 

Appeal from an order of the Sessions 
Judge, Ludhiana, dated the 6th February 
1923, reversing that, of the Magistrate, First 
Class, Ludhiana, dated the 19th December 
1922. 

The Government Advocate, for the Appel¬ 
lant. 

Mr. Dasaundha Singh , for the Respond¬ 
ent. 

JUDGMENT. 

Broadway, J. —Sardar Bahadur Mihan 
Singh, his brother Sobha Singh, his son 
Hari Singh and four other persons were 
tried together on a charge under s. 17 (2) 
of the Criminal Law Amendment Act, XIV 
of 1908. They were all convicted by the 
Trying Magistrate and an appeal to the 
learned Sessions Judge was dismissed so 
far as all the appellants other than Sardar 
Bahadur Mihan Singh were concerned. The 
learned Sessions Judge, while holding that 
the unlawful association which formed 
the subject-matter of the trial had come 
into existence at, and through, the instiga¬ 
tion of Sardar Bahadur Mihan Singh, held 
that Mihan Singh had not become a mem¬ 
ber of the said unlawful association and 
came to the conclusion that he had not 
brought himself within s. 17 (1) or (2) of 
the Criminal Law Amendment Act. With¬ 
out any real discussion of the oral evidence 
produced by t he prosecution he held it to be 
unreliable. Sardar Bahadur Mihan Singh 
having been acquitted an .appeal under 
s. 417, Cr. P. C., has been filed by the Crown. 
The learned Government Advocate has 
been heard in support of the appeal while 
Mr. Dasaundha Singh represented Sardar 
Bahadur Mihan Singh. 

The facts are detailed in the judgments 
of the Courts below and briefly stated are 
as follows: — 

During the winter of 1921-22 a number 
of Akali Diivans were held at various 
villages in the Ludhiana District. Sardar 
Bahadur Mihan Singh has certain ancestral 
property in Bagrian. lie is also a grantee 


of land in Hanumangarh in the Multan 
District. Apparently he lives at Hanum¬ 
angarh although he draws a pension of 
about Rs. 150 a month from the post office 
at Malerkotla, the nearest post office to 
Bagrian. His ancestral property which is, 
apparently, not of any great value is looked 
after by his son Hari Singh. It is in evi¬ 
dence that towards the end of December 
1921 or the beginning of January 1922 
Sardar Bahadur Bhai Arjan Singh of 
Bagrian learnt that certain persons in his 
village contemplated holding a political 
diivan there. He accordingly sent for the 
leading spirits and remonstrated with them 
and was under the impression that he had 
succeeded iu persuading them to give ud 
the idea. 

About the 17til of January 1922 Sardar 
Bahadur Mihan Singh came to Bagrian and, 
according to the evidence for the prosecu¬ 
tion addressed the people at the village 
gate. He is said to have stated that the 
British Raj had come to an end, or at any 
rate was about to do so, and exhorted the 
people to hold a diwan and take steps to 
establish an independent State at Bagrian. 
He called on them to refuse to pay land 
revenue and to decide all disputes among 
themselves without reference to the Courts 
of law. After staying at Bagrian for two 
or three days Sardar Bahadur Mihan Singh 
went away and immediately after his de¬ 
parture an unlawful association was formed 
of which Hari Singh, the son of the Sardar, 
was made the Secretary, and ttobha Singh! 
the Sardar’s brother, the Vice-President, 
other office-holders being also appointed! 
It is also said that when he was exhorting 
the people to form this independent State 
lie had told them that he had himself con¬ 
tributed Rs. 2,QUO towards the movement 
which had been given to his son and the 
people could go to his son to have their 
names registered. Subsequent to the for¬ 
mation of this unlawful association diuans 
were held of a political nature, and there 
can be no doubt whatever that this as¬ 
sociation and its subsequent activities came 
within the purview of s. 17 (2) of the 
Criminal Law Amendment Act. The ques¬ 
tions for decision are whether the prosecu¬ 
tion has proved that Sardar Bahadur Mihan 
Singh was in the village on the 17th Janu¬ 
ary 1922, secondly whether he made the 
statements attributed to him at the village 
gate, and, finally whether his action in so 
doing amounts to an offence under the 
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Criminal Law Amendment Act or the 
Indian Penal Code. 

As to the first point, Sardar Bahadur 
Mihan Singh has strenuously denied having 
gme to Bagrian on the 17 th January 
1922. The evidence on the record, however, 
leaves no doubt whatever that he did go 
to Bagrian on that date. The evidence for 
the prosecution as to Sardar Bahadur Mihan 
Singh's presence is really incontrovertible 
and the fact that he made a certain pay¬ 
ment there on the 17th January 1922 to 
his son Hari Singh is beyond doubt. The 
story told by the Sardar that he was on bad 
terms with Hari Singh and that his daug¬ 
hter-in-law had sent a message to him at 
Multan through one Harnam Singh that 
she stood in need of money and that he 
had thereupon gone with Harnam Singh to 
Malerkotla and drawn his pension which 
he had made over to Harnam Singh to be 
conveyed to his daughter-in-law is utterly 
improbable and is further negatived by the 
fact that in Hari Singh’s pocket book there 
is an entry dated the 17th January 1922 in 
which it is distinctly stated that his father 
(the Sardar) had brought his pension and 
money from the chak to the extent of 
Rs. 860. 

As to the second point, there is evidence 
to show that the Sardar exhorted the people 
to combine and establish an independent 
raj , refuse to pay revenue and to register 
their names with his son to whom he had 
paid a contribution of Rs. 2,000. Doubtless 
some of the witnesses are partisans of Bhai 
Arjan Singh, nevertheless I am unable, 
after carefully examining their depositions, 
to see any reason to doubt the truth of their 
story, and in my opinion it has been establ¬ 
ished that the Sardar did exhort the people 
to combine for the purposes stated above. 

It has been argued very strenuously that 
it has not been proved that he paid Rs. 2,000 
to his son. That is so, but that does not to 
my mind negative the story told by the 
witnesses, for not a single witness professes 
to have seen any payment made and whe¬ 
ther the payment of Rs. 860 to his son on 
the 17th January was or was not intended 
as a contribution is not of importance at 
this stage. It is not the fact of the con¬ 
tribution so much as the assertion that it 
had been made that is of importance in 
this connection. I think, therefore, that it 
has been established on the record as held 
by the Magistrate that Sardar Bahadur 
Mihan Singh did, as a matter of fact, in- 
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stigate the formation of this association, as 
association which when formed was un¬ 
doubtedly an unlawful one as defined by 
s. 15 of the Criminal Law Amendment Act. 

In arriving at the above conclusions the 
defence evidence has not been lost sight of. 
That evidence is, however, wholly unworthy 
of credence and cannot be considered 
sufficient to rebut the prosecution evidence. 
Neither of the Courts below have been 
able to accept it and Mr. Dasaundha Singh 
obviously placed very little faith in it him¬ 
self. Though he felt constrained to read 
it out and refer to it, he was unable to ask 
for its acceptance with anv degree of con¬ 
viction. 


As to the actual payment of a contribu¬ 
tion by the Sardar, as stated above, there 
is no direct evidence. That he announced 
his having subscribed Rs. 2,000, I have no 
doubt, and I think there is some force in 
the learned Government Advocate’s conten¬ 
tion that the statement that the subscrip¬ 
tion amounted to Rs. 2,000 was probably a 
little exaggeration. 

The entry in Hari Singh’s pocket book 
under date Nth January 1922 showing a 
receipt from Mihan Singh of Rs. 860 is of 
considerable importance in this connection 
and the palpably false evidence of this 
payment to Hari Singh is significant. There 
can be no doubt at all that father and son 
were on the best possible terms, and the 
payment to Hari Singh of this sum of 
Rs. 860 on that date, coupled with the an¬ 
nouncement that a contribution of Rs. 2,000 
had been made, point very strongly to the 

payment having been made asasubscription 
and for the purpose of being utilized for 
the objects of the association, the forma¬ 
tion of which Mihan Singh was advocat¬ 
ing. It was strongly urged that having 
regard to his previous excellent record in 
the army, it was highly improbable that 
Mihan Singh would have spoken and acted 
as stated by the prosecution witnesses. 
Now Mihan Singh’s record of service in 
the army is an exceptionally good one, 
nevertheless as pointed out by the learned 
Government Advocate, the situation was 
such that there is nothing really surprising 
in a man in Mihan Singh’s position adopt¬ 
ing the line of conduct attributed to him. 
The Alcali agitation was in full vigour and 
Sobha Singh and Hari Singh had obviousl} 
come under its influence audit is, therefore, 
by no means improbable that he was carried 
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away by the same forces that had in¬ 
fluenced his brother and son. 

The next point for consideration is whe¬ 
ther Mihan Singh’s words and actions 
constitute an offence either under the 
Criminal Law Amedment Act or the Indian 
Penal Code. 

It was contended by the learned Govern¬ 
ment Advocate that by instigating the 
formation of the unlawful association which 
actually came into existence a few days 
after the 17th January 1922 and by con¬ 
tributing to its funds Mihan Singh became 
liable under s. 17 (1) and (2) of the Criminal 
Law Amendment Act. He urged that 
s. 17 (2) was applicable for tlie reason that 
by contributing to the funds of the said 
association he “assisted in the manage¬ 
ment” of the unlawful association and that 
the same facts also rendered him punish¬ 
able under s. 17 (l). 

On the other hand Mr. Dasaundha Singh 
contended that as, admittedly, no unlawful 
association was in existence at the time 
■when the alleged instigation and payment 
of the contribution took place, neither 
cl. (1) nor cl. (2) of s. 17 had any applica¬ 
tion 

So far ass. 17 (2) is concerned, it seems 
clear that the phraseology postulates the 
existence of an unlawful association at the 
time when assistance in its management is 
rendered and, therefore, I do not think that 
this section has any application. 

Section 17 (1) runs as follows:— 

“ Whoever (a) is a member of an unlawful 

association, 

( b ) or takes part in meetings 
of any such association, 

(c) or contributes or receives 
or solicits any contribution 
for the purpose of any such 
association, 

(d) or in any way assists the 
operations of any such 
association,” shall * * * 

(a) and (6) clearly postulate an unlawful 
association being already in existence and 
I think that the same applies to (d). The 
position in regard to (r) is not quite so clear. 
A man who instigates the formation of an 
association, the purposes of which are such 
as to render that association unlawful and 
contributes to and solicits contributions 
for that association may, broadly speaking, 
be considered to have contributed to and 
solicited contributions for the purpose of 
such association, but a peaal Statute has 


to be construed strictly and it may also be 
argued that before an association can have 
a purpose it must be in existence and that 
any contribution to or solicitation for such 
an association prior to its formation cannot 
render a person amenable to s. 17 (T) and 
after a careful consideration of the section 
in its entirety I think that the intention 
of the Legislature was to render punish¬ 
able only such contributors, etc., who con¬ 
tributed or solicited contributions for the 
purpose of an existing association. 

In my opinion, therefore, Mihan Singh 
cannot be held to have committed an offence 
either under cl (1) or cl. (2) of s. 17 of the 
Criminal Law Amendment Act. 

Mr. Jai Lai next contended that inasmuch 
as an association “which encourages or aids 
persons to commit acts of violence or in¬ 
timidation or of which the members habi¬ 
tually commit such acts” is an “unlawful 
association” [s. 15 (2) (a)], the instigation to 
the formation of such an association and 
the contribution and solicitation of money 
for the purpose of such an association 
amount to abetment of the offences made 
punishable by s. 17 (l) (2), Criminal Law 
Amendment Act; and further, inasmuch as 
the abetment in this case was the abetment 
of an offence by a number or class of persons 
exceeding ten , the offence committed v r as 
one falling within the purview of s. 117, 
Indian Penal Code. 

Now a person abets thedoing of a “thing" 
who instigates a person to do that thing 
(s. 107, Indian Penal Code; and if the “thing” 
instigated is an offence, the instigator abets 
an offence (s. 108, Indian Penal Code) and 
if the offence is committed in consequence 
of the abetment, and no express provision 
is made by the Indian Penal Code for the 
punishment of such abetment, he is liable 
to the punishment provided for the offence. 

A person is said to “instigate” another 
to an act when he actively suggests or 
stimulates him to the act, by any means or 
language direct or indirect, whether it takes 
the form of express solicitation, or of hints, 
insinuation or encouragement (1 Russ lfi4 ?) 
Again it has been held that the word “in¬ 
stigate” means—urge on, incite, bring about 
by persuasion, provoke [In re Lakslimi- 
naraynna Aiyar( 1)]. 

In the present case I have no hesitation 
in holding that Mihan Singh did instigate 
the formation of an association and, there- 

(1) 42 lnd. Cas 98'.); 22 M. L. T. 373; C L. W. G77; 
(1917) M. W. N. 831; 19 Cr. L. J. 29. 
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fore, abetted its formation. Further in- common garni 
asmu.cn as objects and purpose of this playingon th 

association were clearly (and to his know- im ^er s. 5 of i 

ledge) of such a character as to constitute gameVi” 

it au unlawful one, and as any one becom- fhat in view 
ing a member of it or contributing funds players the * 
t° it 'youId be guilty of an offence under re ? u \ t , not °f a 
s. 17 (I), Criminal Law Amendment Act C ° a 1 ' 1 i- 
Mihan Singh’s act amounted to an abetment ofthfcitv 
of an offence. Again as this abetment was 9 h Octobb 

of the commission of an offence by a class jnp 

of persons clearly exceeding ten Mihan nlic a „ts 
Smgh has brought himself within the P “1% 
ambit of s. 117, Indian Penal Code, and fb VL n 
has rendered himself liable to the punish- f the Cr0V 
ment provided therein. JUDPIVI 

1 would, therefore, accept this appeal mal Onehi 
and convict Mihan Singh of an offence under ing a com" 

tr \ L Indla . n Penal 9, 0C e ’ Havin o regard of Bombay 
to h s previous excellent record and the No= 1-8 w 

fact that he has not been shown to have that gambi 

taken any further part in this affair and that the nr 

lefrained fiom joining or taking part in any Oochiram a 

such movement in the Multan District, were in”ut 

where he. for the most part, resides, I with cards 

think a sentence of fine would meet the search of the 

situation. I would, therefore, sentence him First Class J 

to pay a fine of two hundred rupees or if that was a 

mentfo a , U Mxmon"hs rS ° n " orous ^Prison- tion does ari, 

Moti Sagar, J.-I concur 

Appeal accepted. were guilty ( 
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Dl win^of Th Dg h ° U8e . and * therefore, that the persons 
placing on those premises were guilty of an offence 

under s. o of the Act. [p. 396, col. h * ° 

_. 1 T,!, e o e , Ssen , c ® ofthe offence of gambling is that the 

fh- ? in a ‘^ ed 1S f n °u 3 game of skiJ1 hllt of ehonce and 
" 7h W ° f the . number - position and income of 
phners the game is one where loss micM l e the 
lesuh not of a lack of skill but of lack of luck p. 397, 

Application for revision against an order 

mVT? °\ ty Maglstrate » Karachi, dated the 
yth October 1924. 

Mr. Partabrai D. Punwani, for the Ap¬ 
plicants. * 

. Elphinaton , Public Prosecutor, 

for the Crown. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Applications 
Nos. 185, 202 and 205 of 1924. 

January 20 1925 

Preaent :—Mv. Kennedy, j. C„ and 

Mr. Rupehand Bilaram, A. J. C 

riLLOCKCHAND and others— 
Accused—Applicants 
versvs 

EMPEROR— Opposite Party. 

Bombay Prevention of Gambling Act (IV of 1SS7) 
95. 4, 0 —search warrant— IIonorary First Class 

Magistrate jurisdiction of, to issue warrant — Presump¬ 
tion — Gambling, what is. 1 

An Honorary First Class Magistrate has power to 
issue a search warrant as defined in s. 5 of the Bomba v 
Prevention of Gambling Act, provided he is a Magis¬ 
trate for the local aieam which the premises'are 

R> tU 397 "rof T! 01 ° f Wblcb bc * BS1U ' 8 a search warrant. 

If a warrant issued under s. 6 of the BcmlavPie- 
■vention of Gnr.bling Ac t is a regular warrant, a pie- 
aumption arises that the premises were need as a 


JUDGMENT. —In these cases Phatu- 
mal Oochiram was convicted of keep- 
lag a comon gambling house under s. 4 
of Bombay Act IV of 1887 and accused 
-op. 1 8 were convicted of gambling in 
that gambling house. The evidence is 
that the premises belonged to Phatumal 
Oochiram and that the accused Nos. 1—8 
were indubitably found there playing 
witn cards. A warrant was issued for the 
search of the premises by a certain Honorary 
h list Class Magistrate. There is no doubt 
it that was a regular warrant the presump¬ 
tion does arise that, the premises were used 

fu a < ? )mmon gaming house and, therefore, 
that the persons so playingon those premises 
were guilty of an offence under s. 5. 

I he first question, therefore, for decision 
is whether the warrant was properly issued. 

u 6 Magistrate who issued the warrant, 
as has been stated before, was an Honorary 
b irst Class Magistrate and it is urged that 
he liad no power to issue a warrant. But 
whatever the powers of the Honorary Magis¬ 
trate may be under the Cr. P. C. there is 
nothing in the Bombay Gambling Act 
which requires that a Magistrate issuing a 
warrant thereunder should be vested with 
any special jurisdiction. All that is requir¬ 
ed is that there should be a warrant by a 
First Class Magistrate and indubitably the 
gentleman who issued the warrant in this 
case is a First Class Magistrate. It is to be 
noted that under the present Cr. P. C one 
of the ordinary powers vested in a First 
C lass Magistrate is that of issuing a search 
warrant. A First Class Magistrate might 
actually be prohibited by executive orders 
from exercising any jurisdiction legally 
vested in him, but the mere fact that he is 
directed merel\ T to exercise certain powers 
does not deprive him of any inherent lights 
vested in him bj T law. We, think, therefore^ 
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that an Honorary First Class Magistrate may 
well issue a warrant as define! in s. 5 of the 
Act. Section 6 of the Gambling Act pro¬ 
vided that he is a Magistrate for the local 
area in which the premises are situate in 
respect of which he issues a warrant. 

We think, therefore, that the warrant 
was a good warrant and, therefore, the ordi¬ 
nary presumption arises. But it was, of 
course, open to the accused Phatumal who 
was convicted as being the keeper of the com¬ 
mon gambling house under the Gambling 
Act to disprove that the other accused were 
as a matter of fact gambling. It does look 
rather as if the Magistrate has devoted his 
mind exclusively to the question whether 
cards had been played there and had not 
sufficiently considered whether the persons 
on that premises were, as a matter of fact, 
gambling. Now, it appears that all these 
people, as a matter of fact, are men of res¬ 
pectable character, and all almost engaged 
in the same class of business, namely, bro¬ 
kerage and commission agents and that the 
meeting was more or less of a social charac¬ 
ter principally for the purpose, of having a 
common dinner. In such circumstances, it 
is not clearly made out that they were there 
present for the purpose of gambling. It 
may well have been that they may have 
played at cards also for whiling away time 
and as a matter of recreation while meeting 
together for social purposes. Where such 
circumstances exist the presumption arising 
under s. 6 of the Gambling Act must be 
held to be very much extenuated because 
it is well-known that presons of highest 
respectability on such occasions do play 
cards for small stakes by way of recreation. 
Moreover, there is no evidence on the 
record as to what the nature of the 
game was. There is no doubt a presump¬ 
tion from the use of instruments of gambl¬ 
ing like cards that gambling has taken 
place yet where the circumstances are am¬ 
biguous as in the present case, it would 
have been more desirable that there should 
be some evidence that game actually being 
played at the moment was not a game of skill 
but of chance and that in view of the number 
and position and the income of players the 
game was one where loss might be the result 
not of lack of skill but of lack of luck and 
that I take it is the essence of the offence of 
gambling. 

As these points are not clearly brought 
out we think that the benefit of doubt should 
be given to all the parties concerned and 


their convictions and sentences are set aside. 
Fines if paid, to be refunded. 

k. Application accepted. 


LAHORE HIGH COURT 

Criminal Revision No. 219 uf 1921. 

March 19, 1924. 

Present: —Mr. Justice Abdul Raoof. 

KHAN ZAMAN KHAN— Accused— 

Petitioner 

VC VS 1/ s 

EMPEROR— Respondent. 

Criminal Procedure Code (ActV of 1S9S), s. J,J9— 
Case doubtful—Accused discharged—Order of dis¬ 
charge, whether foolish and perverse—Re-trial. 

If after fully considering the evidence in a case the 
Trying Magistrate comes to the conclusion that the 
evidence against the accused is doubtful and dis¬ 
charges him accordingly, it cannot bo said that the 
order of discharge is foolish and perverse to justify 
a re-trial. 

Criminal revision against an order of 
the Sessions Judge, Attock at Camp bell- 
pore, dated the 2nd January J924. 

Lala Jagan Nal/i Bhandari, for Mr. M. S. 
Bhagat , for the Petitioner. 

Mr. Zafrulla Khan , for the Govern¬ 
ment Advocate, for the Respondent. 

JUDGMENT. —The learned Sessions 
Judge has set aside the order of dis¬ 
charge and ordered re-trial of the petitioner 
Khan Zaman upon two grounds 

1. That the medical evidence shows that 
one of the five incised wounds wascaused by 
a hatchet and four by a knife and that this 
pointed to two assailants; and 

2. that the Magistrate in his judgment 
says that Azam alone of the four piosecu- 
tion witnesses was inimical to Khan Zaman 
while in his order of discharge he says that 
all the prosecution witnesses are against 
him. 

After carefully considering the evidence 
and the circumstances of the case I am con¬ 
strained to hold that the learned Sessions 
Judge was not justified in order in a re-trial 
in this case. The medical evidence does 
not definitely state that one of the wounds 
was caused by a hatchet and four bv a 
knife. 

All that is stated is that the injuries had 
been caused with some sharp edged weapon 
such as a big knife and that the injury No. 
3 might have been caused with a hatchet,* 



398 AKBAR HUSSAIN 

The first ground, therefore, cannot be sus¬ 
tained. 

As regards the second ground the follow¬ 
ing facts appear. Mir Alam (P. W. No. 4) 
is the real brother of the complainant 
Karam Khan, and Khushal Khan is also a 
close relation of the complainant, being a 
khcilu (mothers sisters husband), Azam 
Khan has himself admitted that there is 
enmity between him and Khan Zaman. 
The Magistrate in his order of discharge 
saj's that the witnesses were against Khan 
Zaman, that is to say, antagonistic towards 
him. It is impossible to say that the Magis¬ 
trate was not justified in taking this view. 
If after considering the evidence he came to 
the conclusion that the case against the 
petitioner, Khan Zaman, was doubtful, one 
cannot find any fault with him. It cannot 
be said that his judgment was foolish and 
perverse. The case clearly comes within 
the rule laid down in Nabi Baklish v. Em¬ 
peror (1). 

I, therefore, accept this petition for re¬ 
vision and set aside the order of re-trial of 
the petitioner. 

s - D - Petition accepted. 

(l)5f> Ind. Cas. 777; 1 L. 216; 21 Cr. L. J.521; 109 
P. L. K. 1920; 8 P. W. R. 1920 Cr. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 75 of 1925. 

April 29, 1925. 

Present: —Mr. Findlay, OfFg. J. C. 
AKBAR H JSSAIN— Accused—Applicant 


V; EMPEROR. [89 I. 0. 1$VS] 

Criminal revision against the judgment 
of the Sessions Judge, Nagpur, dated the 
14th March 1925, in Criminal Appeal No. 6 
of 1925. 

Mr. S. K. Bari i ngay, for the Applicant. 

Mr. G. P. Dick , for the Crown. 

ORDER. —The applicant, Akbar Husain, 
was charged and convicted by the First 
Class Magistrate, Nagpur, of two ofi’ences : 
one under s. 468, or in tlie alternative 
468 109, Indian Penal Code, and the other 
under s. 420, Indian Penal Code, and sen¬ 
tenced to three months’rigorous imprison¬ 
ment for each offence, the sentences to run 
consecutively. For the offence under s. 420 
he was also sentenced to a line of Rs. 100. 

On appeal the Sessions Judge Nag¬ 
pur, altered the conviction to one uuder 
s. 460/471, Indian Penal Code, and main¬ 
tained the sentence of three months’ 
rigorous imprisonment and fine. 

The facts of the case are sufficiently 
clear from the judgments of both the Courts 
below. In a word, the prosecution case 
against the appellant is that he produced 
on the 2nd of J uly 1924 at Nagpur octroi 
naka No. 5 the receipt (Ex. P-1) under 
which he, on the face of it, was entitled to 
bring in 17 logs of wood. The prosecution 
case is that the number 21 shown on the 
receipt is a forgery, and this has been 
abundantly proved, nor has the point been 
disputed in this Court. The receipt had 
been originally issued to one Jagya on the 
27th of March 1922 at the Indora naka and 
there is nothing to show how, if it ever did 
the receipt came into the appellant’s hands. 
The appellant’s case was that lie did not 
present the receipt at all and that the whole 


versus 

EMPEROR— Non-Applicant. 

Criminal Procedure Code (Act V of 1898), s. lplS — 
Penal Code (Act XLV of I860), ss. 1,20, 1,71—Cheating 
“ 7 Using forged document as genuine—Appeal —Con¬ 
viction under s. .',20, whether can be converted into one 
under s. 1,71—Notice to accused—Prejudice—Know¬ 
ledge of forgery, proof of. 

The offence of cheating under s. 420 of the Penal 
Code is an entirely different offence from that under 
s. 471 of the Code, viz., using as genuine a forged 
document knowing it as such, and a conviction for the 
former offence cannot be altered by an Appellate 
Court into one for the latter offence unless the accused 
has notice of the fact and is not prejudiced by the 
want of notice, (p. 398, col. 2.J 

Yakub Ali v. Lethu Thakur, 30 C. 288, followed. 

In the absence of proof that the accused knew that 
the document produced by him was forged or of such 
circumstances that it can be presumed that he had 
the necessary knowledge of its being forged, he can¬ 
not be convicted under s. 471 of the Penal Code. [p. 399 
fol. 1.] 


case against him is a false and malicious one 
instituted because he has been at logger- 
heads with the octroi officials, and particu¬ 
larly with Suraj Prasad (P. VV. No. 1) 

In the first place, J desire to point out 
that I do not think the conviction unuer 
s. 471 could possibly be maintained in the 
present case. This was an entirely different 
offence from that charged by the Magistrate, 
and it would be impossible to postulate that 
the appellant was not prejudiced by having 
no notice tnat he was to be convicted of the 
offence under s. 471. cf. Yakub All v. Lethu. 
Thakur (1). At the very best for the pro¬ 
secution, therefore, I should have had, in 
any event, to consider whether the evidence 
against the appellant was sufficient to justify 


(1) 30 C. 288. 


[891.0.1925] 

me to order a re-trial. On the facts of the 
case, however, it seems to me a far too 
douDtful one for this step to be neces¬ 
sary. liven if we assume the very worst for 
the applicant, viz ., that he did produce the 
pass m question at the octroi naka , there 
is, of course, no evidence that he actually 
forged it himself, nor, in my opinion, are 
the circumstances such that it can be pre¬ 
sumed that he had the necessary knowledge 
of its being forged. Prima facie , in view 
of his admittedly bad relation with the 
octroi officials, it would seem very unlikely 
that he would delibrately put ins neck into 
the noose by producing a forged pass in the 
way he is said to have done, but, over and 
beyond this, it does not seem to me that 
the circumstances of the present case are 
sufficient to entitle me to assume that, even 
if the applicant did present the pass, he 
knew it was forged : cf. Empress v. Rango 

Timaji (2). 

The facts of the case reported in In 
the matter of the petition of Ranchhoddas 
Nagardas (3; are somewhat apposite in this 
connection. 1 should have, in any event, 
found it difficult to presume in the present 
case that a busy merchant like the applicant 
would have necessarily noticed the forgery. 
But even if carelessness on his part be 
postulated, that would not in itself be a 
sufficient ground for conviction. It seems 
to me perfectly possible in the present case 
that the applicant may have been hood¬ 
winked by Jagya or some other party into 
accepting the receipt in question without 
ever noticing that it was forged, and on this 
view of the case the applicant is certainly 
entitled to the benelit of the doubt. In the 
view I take of the case, there is, therefore, 
a very large margin of doubt left and I 
think the applicant is clearly entitled to 
the benefit thereof. 

I may add that 1 am not at all satis¬ 
fied with the prosecution evidence. There 
is clealy bad feeling between the applicant 
and some of the octroi officials, and tne first 
three witnesses contradict one another badly 
as regards the applicant s presence at the 
octroi post. In those circumstances the 
somewhat cogent evidence of Dr. C. J. 
Fernandez (D. \V. No. i; could only be re¬ 
jected alter very careful consideration, but 
it seems to me unnecessary for this Court, 
sitting as a Court of revision, to give a 

^(2) C B. -102; G Ind. Jur. 536; 3 Ind. Dec. (n. s.) 

^3; 22 B. 317; 11 Ind. Dec. (n. s.) 793. 
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definite finding on the credibility of the 
prosecution witnesses and of Dr. Fernandez 
respectively. 

For the reasons given above, neither 
the offence under s. -168, nor s. 471, Indian 
Penal Code, is in my opinion, made out and 
the case is a far too doubtful one to allow 
the conviction to stand. The conviction 
and sentence passed by the Sessions Judge 
are accordingly reversed and the applicant 
is acquitted and will be at once released. 
The fine, if paid, will be refunded. 

G. R. D. 

z. k. Application accepted. 


RANGOON HIGH COURT. 

Criminal Revision No. 1485-A of 1924. 

February 5, 1925. 

Present: —Mr. Justice Carr. 

EM P Ii R O R—Prosecutor 

versus 

NGA THA BAY— Accused. 

Burma Habitual Offenders' Restriction Act (II of 
1010), ss. 0, 18—Conviction under s. IS (1) — Fresh teim 
of restriction, whether can be imposed—Period of 
absence from tract and period spent in trial, whether 
can be excluded. 

Section 9 of the Burma Habitual Offenders’ Restric¬ 
tion Act does not authorize the addition of a term of 
restriction to the sentence in the case of a conviction 
under s. 18 of the Act. [p. -100, col. l.J 

Section 18 ( 2 ) of the Burma Habitual Offenders' Res¬ 
triction Act provides only that a period of imprison¬ 
ment under sub-s. (1) of the section is to be excluded in 
computing the period for which the order of restriction 
shall remain in force. It does not permit the exclu¬ 
sion of any period during which the accused has been 
absent from his tract in contravention of the order or 
of any period during which he has been under trial. 
[ibid. J 

Criminal revision from an order of the 
Sessions Judge, Bassein, in Criminal Appeal 
No. 498 of 1924. 

JUDGMENT. —The accused in this 
case was subject to a restriction order for 
three years from the 25th January 1923. 
He carried out this order until the 6tli 
June 1924, that is, for a period of one year, 
four months and twelve days. Then he left 
his tract without permission. He was arrest¬ 
ed on the 13th July and was sent up for trial 
and on the 19th August was convicted 
under s. 18 of the Habitual Offenders’ 
Restriction Act and was sentenced to six 
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months’ rigorous imprisonment. At the 
end of his judgment the Magistrate added, 
“After his release from jail Nga Tha Bay 
will go back to Thayagon and stay there 
for one year and eighteen months' on the 
conditions imposed by the Sub-Divisional 
Magistrate, Kyonpyaw.” 

Considered as a fresh order of restriction 
this order was illegal, since s. 9, Habitual 
Offenders' Restriction Act, does not author¬ 
ize the addition of a term of restriction 
to the sentence in the case of a conviction 
under s. Id. 


MPER0R - [89 I. 0. 192$] 

Thayagon for one year and eighteen 
months after his release from Jail. 

The original restriction order will, of 

course, remain in force as provided bv s. 18 

(-) of the Habitual Offenders’ Restriction 
Act. 

Z- K * Order set aside. 


But I think that the Magistrate did not 

intend it as a fresh order of restriction, 
but as a carrying out of the provisions of 
s. 18 (2 ). 1 will take it also that ‘’eighteen’’ 

was a clerical error and that the Magistrate 
meant to write one year and eight months. 

Even so the order was wrong. Section 18 
(2) provides only that a period of imprison¬ 
ment under s. 18 (1) is to be excluded in 
computing the period for which the order 
of restriction shall remain in force It 
does not allow of the exclusion of any 
period during which the accused has been 
absent from his tract in contravention of 
the order or of any period during which 
lie has been under trial. The effect of the 
sentence was, therefore, only to extend the 
duration of the restriction order for a period 
of six months beyond the 24th January 
1926, on which date it would normally have 
expired. Thus the order would remain in 
force for a period of one year and a little 
over five months from the date of the 
accused’s release at the expiry of his sent¬ 
ence, and not for one year and eight 
months. 

And I do not think that the Magistrate 
should have made the order in his judg¬ 
ment at all. He had in fact no power to 
make any order at all since the period of 
restriction is extended by the operation of 
law and is not within the discretion of the 
Magistrate. He might profitably have ex¬ 
plained to the accused the provisions of 
s 18 (2) and thier effect on his period of 
restriction and have noted in the case 
diary that he had done so. But in doing 
so he should have been careful to do so 
correctly. 

The Sessions Judge should have discover¬ 
ed these errors, but he merely dismissed 
the appeal summarily 

I confirm the conviction and sentence of 
imprisonment passed on Nga Tha Bay, but 
set aside the order directing him to stay at 


LAHORE HIGH COURT. 

Criminal Revision So 162 of 1924. 

February 29, 1924. 

Present: —Mr. Justice LeRessignol. 

IvALA AND OTHERS— ACCUSED — PeTITIuNEKS 

versus 

EM PE RO R — Respondent. 

Penal Code (Act XL\'of I860), s. 22S-B—Criminal 
Procedure Code (Act V of 1808), s. 110 —Security pro¬ 
ceedings Arrest without warrant, legality of — Escape 
from unlawful custody— Offencc. 

A Polios Officer has no authority to arrest without a 
warrant a person against whom proce jdini's hive been 
instituted under s. 110 of the Ur. I*. C. Where such a 
person is arrested by the Police without a warrant and 
escapes from the custody of the Police, he is not guilty 
of an oHence under s. 225-H of the Penal Code 
inasmuch as the arrest was illegal. 

Petition, under s. 439, Or P. C., for revision 
of the order of the Additional Sessions 
Judge, Lahore, dated the 21st January 1924. 

Mr. Aziz Ahmed , for the Petitioners. 

JUDGMENT. —The action of the Police 
in arresting the petitioner Kali was not 
justified by law and the petitioner in escap¬ 
ing from^ unjustified arrest committed no 
offence. The Police reported against the 
petitioner under s. 110, Cr P. O , and the 
Magistrate might have issued a summons or 
in a very special case, even a warrant It 
issued neither, and the arrest by Police was 
unauthorised. 

I accept the petition and setting aside 
the convictions under s. 225 B, Indian Penal 
Code acquit the petitioners. 

z. k. Petition accepted. 


[89 1. C. m3] FIRM OF FATEHCHAND MAD AN 

SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Original Civil Suit No. 514 of 1921. 

» Execution Miscellaneous No. 992 of 1921. 

April, 3, 1925. 

Present: —Mr. Rupchand Bilaram, A. J. C. 
Firm of FATEHCHANI) MADAN 
GOPAL—J cdgment-Creditors — Plaintiffs 

versus 

Firm of UTANMAL JHAMANDAS— 

J udgment-dkbtors — Defendants. 

. ,,? i Z i K! :> ™ ctdure Code ( Act V °f M08), 0.7//, r. J 
(4), 0. AA I, rr. 37,50, 0. XXX, rr. 3, 5, U — Suit against 
ftvffi Service of summons—Partner or manager — 
Appearance under protest—V akalatnama, form of- 
Execution of decree—Special leave, whether necessary 

—Arrest of judgment-debt 01 outside jurisdiction, legal¬ 
ity of. 

When a summons in a suit instituted against a 

vvv 16 s ? r Y e ^ 011 ^e manager of the firm under O. 
XXX, r. 3 (6), C. P. 0., there is no obligation on him to 
appear in Court, [p. 401, col. 2.] 

NV hen a person appearing in a suit in answer to 
a summons issued on a firm does not at any stage 
ol the proceedings aver that he is onlv a manager, 
he must be decreed to be a partner, [p. 402, col. l.J 
Where a summons is issued on a firm and it is 
served in the manner provided by r. 3 of O. XXX, C. 
P. C., every person on whom it is served must be 
informed by a notice in writing given at the time of 
such service whether he is served as a partner or 
as a person having the control or management of the 
partnership business or in both characters and in 
default of such notice, the person must be deemed to 

be served as a partner, [ibid ] 

The failure to give such notice exposes the plaintiff 
to the risk of being liable for costs of the persons 
served appearing under protest under O. XXX, r. 8, 

L/. r. (J. \X0ld.\ 

But where the person so served puts in an uncondi¬ 
tional appearance lie must be held liable as a partner 
of the firm and special leave under O. XXI, r. 50 (2), 

C. 1 . C. is not required for executing the decree 
against him. [ibid.] 

W hen a person served with the summons desires to 
appear under protest, the vakalatnama tiled by him 
should clearly state that he appears individually in 
his own name. Where a vakalatnama is filed by a 

Manager as the recognized agent of a firm under 

. Ill, i . 2, cl. (b), C. 1\ C., it should be so stated to 
avoid subsequent litigations and delay in the dis- 

402 col 2] SU ^ aiU * * n execnt ‘ on proceedings, [p. 

A Court cannot, in execution of a decree, arrest a 

TV i « r ? cnt - (lebtor "'ho is not within the jurisdiction 
Libia. J 

Mr. E. V. Castollino , for the Plaintiffs. 

Mr. Srikishendas II. Liilla , for the De¬ 
fendants. 

i —One Jhamandas Radhomai 

has been served with a notice under O. 
AAI, r. 37, C. P. C. to show cause why he 
should not be arrested in execution of a 
decree passed by this Court against the 
nrrn ot Uttanmal Jhamandas as being one 
of the partners of that firm. This notice 
^ as served on him at Shikarpur outside the 

26 
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ordinary jurisdiction of this Court, the 
service being effected through the Sub¬ 
ordinate Court at Shikarpur. Two objec¬ 
tions have been raised on bis behalf. 
Firstly, that he was served with a summons 
in lhe suit as manager of the firm of 
Uttanmal Jhamandas, that he appeared as 
such, and that notice under O. XXI, r. 37, 
C. P. C. could not. therefore, issue without 
special leave being applied for, and ob¬ 
tained under O. XXI, r. 50, cl. (2), C. P. C. 
Secondly, that a notice under r. 37, C. P. C. 
cannot be issued for service outside the 
jurisdiction of this Court. 

There is no substance in either of these 
contentions. No special leave is required 
for executing a decree against a person who 
has either appeared in his own name under 
O. XXX, rr. 6 and 7 or who has admitted on 
the pleadingsthat he is a partner or who has 
been served as a partner with the summons- 
O. XXI, r. 50, cl. (i), sub els. (6) and (c). 

It is abundantly clear on the pleadings 
and the record of the suit that Jhamandas 
appeared as a partner, that he is and has 
admitted himself to be a partner of this 
fiim, and that he must be deemed to have 
b^en served as such. 

The written statement is signed and 
veritied by him as managing defendant. 
In the affidavit filed by him in answer to a 
notice issued on the defendants to show 
cause why their property should not be 
attached before judgment, he has identified 
himself with the partners of the firm. In 
para. 3 of the affidavit he has stated 
“that we have not closed out shop at all 
and that we own and run one in new 
market” In para. 10 of the affidavit 
again he has stated “that we own and 

possess.both moveable and immoveable 

property at Shikarpur”. This could only 
refer to the private property of the partners 
of the firm. On July 19th 1923, he obtained 
an adjournment of the case on giving an 
undertaking that the defendants would not 
alienate their property and on July 30th, 
1923, he submitted to a consent decree! 

In both the orders lie was referred to as* 
the defendant. At no stage of the proceed¬ 
ings did he aver that lie was only a mana¬ 
ger. 

As manager there was no obligation on 
hi in to appear in Court (O. XXX, r. 7, C. P. 
C.). It is no doubt true that in the ’head¬ 
ing of the plaint the defendants are de¬ 
scribed as follows:—-“The firm of Uttanmal 
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Jhamandas consisting of more partners 
than one and carrying on business at 
Karachi by their manager whoever he may 
be in charge of the lirm under O. XXX, r. 
3, C. P C." 

This mode of describing tlie defendants 
in the heading of the plaint is not warrant¬ 
ed by O. VII, r. 1, cl. (e) read with O. XXX, 
r. 1, C. P. C. The words “by their manager, 
etc 1 'are a surplusage. Rule 3 of O. XXX, 
C. P. C. which corresponds to r. 3 of 
O. XLVJII, Rules of the Supreme Court 
empowers the Court to direct a summons 
to be served either (a) upon one or more 
partners, or (b) at the principal place of 
business upon any person having the con¬ 
trol or management of the business at 
the time of service. Rule 5 provides that 
“where a summons is issued to a firm 
and is served in the manner provided 
by r. 3, every person on whom it is 
served shall be informed by notice in writ¬ 
ing given at the time of such service, whe¬ 
ther he is served as a partner or as a person 
having the control or management of the 
partnership business, or in both characters, 
and in default of such notice, the person 
served shall^ be deemed to be served as a 
partner." No written notice was given to 
Jhamandas at the time of service that he 
was being served as a manager, and, there¬ 
fore, he must be deemed to have been served 
as a partner. I am aware that no such 
notice is given here in any case. The ser¬ 
vice effected here is through the Court pic- 
cess server who is often accompanied by 
any representative of the plaintiff. It is 
not effected through a Solicitor or a Pleader’s 
clerk who may when he effects service on a 
manager give him the required notice. 
The failure to give the required notice ex¬ 
poses the plaintiff to the risk of being liable 
for costs of the person served appearing 
under protest under O. XXX, r. 8, C. P. C. 
But where the person so served puts in an 
unconditional appearance, there is no reasop 
why the provisions of r. 5 should not come 
into operation. The summons issued in 
this case is directed to the defendants, and 
the fact that the defendants are described 
in the heading of the plaint in the manner 
referred to above, is no ground for holding 
that Jhamandas was thereby given notice 
as required by r. 5 that he was being served 
as a manager. Jhamandas must be deemed 
to have been served as a partner and to 
have appeared as such, apart from his 

having admitted on the pleadings to have 
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been a partner. I may mention here that 
the vakalatnama filed by Jhamandas is not 
in strict compliance with r. 6 of the Order. 
It purports to be given on behalf of the 
defendants and is signed byhim as Uttanmal 
Jhamandas per Jhamandas. It does not state 
in clear termsthat he appears individually in 
his own name as required by this rule. It is 
desirable that a vakalatnama should con¬ 
form to the rules and specify that it is given 
on behalf of the individual partner as 6uch. 
Where a vakalatnama is filed by a manager 
as the recognized agent of a firm under 
O. Ill, r. 2, cl. (b), C. P. C., it should be so 
stated to avoid subsequent litigation and 
delay in the disposal of the suit and the 
execution proceedings. I hold that it was 
not necessary for the plaintiffs to apply for 
special permission to execute the decree 
against J hamandas as a partner under 0. 
XXI, r. 50, C. P. C. 

The second objection is equally futile. 

I am prepared to accede to the contention 
that this Court cannot arrest the defendant 
unless he is within the jurisdiction of this 
Court. No attempt is being made to arrest 
him outside the jurisdiction of this Court. 
This notice could have been dispensed 
with altogether, and if it was issued by this 
Court, in order to give him an opportunity 
of showing cause why he should not be 
arrested when he is within the jurisdiction 
of this Court, it would appear that there 
are no grounds for challenging it. J, there¬ 
fore, order a warrant of arrest to issue 
against the defendant Jhamandas, but this 
warrant is to be executed within the juris¬ 
diction of this Court and not outside. 

p. b. a. Order accordingly . 


p. B. A. 

z. K. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 49 of 1925. 

May 29, 1925. 

Present: —Mr. Justice Sulaiman. 

D'narawiala Lola REG1I RAM 
Plaintiff— At plicant 
versus 

LACHhJMAN PRAr AD— Defendant- 

Opposite Party. 

Acknowledgment, suit whether can be bated on. 

A document which contains a mere acknowledgm 
of liability dees net furnish an independent cauce ^ 
action and cannot be made the basis of a smt. to 
suit based on the original cause of action, bowe' .- 
such a document iray be relied on as apiece oi 
dence in proof of the original obligation. 
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Civil revision from an order of the Judge 
of the Court of Small Causes, Shahjahan- 
pur, dated the 13th January 1925. 

Mr. Panna Lai , for the Applicant. 

Mr. B Mullick. for the Opposite Party. 

JUDGMENT, —This is a civil revision 
from a judgment of the Judge of Small 
Cause Court at Shahjahanpur. The suit 
as brought was based on a sarkhat dated 
the 25th of November 1921. There was no 
mention of any previous connection between 
the parties, nor was there any mention that 
at any time account was adjusted, balance 
struck or account stated. The plaintiff 
relied entirely on the sarkhat by saying that 
the defendant haying acknowledged liability 
and undertaken it had executed the sarkhat. 
The cause of action mentioned in the plaint 
was the date of the sarkhat. When the trial 
commenced the Counsel for both the parties 
. « * any evidence each think- 

« r .^. rden lav on the opposite 

side. The Court accordingly heard argu¬ 
ments and dismissed the suit. 

I am of opinion that it is impossible to 
interfere with this order. The sarkhat was 
not a promissory note but a mere acknow¬ 
ledgment of a liability. It cannot be made 
the basis of a suit so as to constitute a 
fresh cause of action in favour of the plaintiff. 

1 he plaintiff, of course, if he had chosen 
could have fallen back on the original con¬ 
sideration and relied on the sarkhat as a 
piece of evidence in proof of the debt, but 
the date of the debt was unknown and it was 
not known whether the sarkhat was executed 
within the period of limitation or not. The 
learned Judge remarked that no such debt 
had been shown to have been acknowledged 
therein within limitation. The way in 
which the plaint was drafted and the refu¬ 
sal to lead any evidence by the plaintiff 
must entail the dismissal of the suit. The 
view of the Court below is supported by the 
authority of the case of Ganga Prasad v. 
Ram Dayal (1). The revision is accordingly 
dismissed with costs. 

z - K. Revision dismissed. 


(1) 23 A. 502; A. W. N. (1901) 150. 


AM V. GtJLAB. 4Q3 

LAHORE HIGH COURT 

Civil Appeal No 255 of 1921. 

March 7, 1921. 

Present:—yii\ Justice Martineau and 
___ Mr. J-slice Moti Srisrar 

MOHAMMAD ALI — Vendee-Defendant— 

Appellant 

versus 

GULAB— Plaintiff and another 
r ~T v e ^?k-Dkfendant—Respondents. 

om —Alifnation—Remote collateral's right to 
contest, when there are six near collaterals. ° 

to ihe eatatf of°«n C n °/. lateral ha ?, no chance to succeed 
and 3^iS^^ n “ d OI,e ° f a s P ecu lative nature 

Second appeal from the decree of the 

November ^ 6, k0t ' the 18th 

Mr. GhiUam Rasul, for the Appellant. 

Mi. .1/. L. Pun, for the Respondents. 

JUDGMENT. —The plaintiff in this 
case contests a sale of 8 kanals 14 marl as oi 
land e lected by Allah Rakha, who /s aHegl 
ed to be his collateral in the fifth decree 
in favour of Mohammad Ali. The First 
Couit dismissed the suit, finding that it 
was not proved either that the land was 
ancestral or that the plaintiff was a coF 

thit ti ° f ‘ e vendor > and also finding 
that the sale was for necessity. The Diit 

tnct Judge differed from the First Court on 

all those points and passed a decree in 

the plaintiff s favour, allowing the alienee 

0f Ita a 4 B The 0n . t f he ! and S° Ule 

L , f, | rhe defendant Mohammad Ali 
has filed a second appeal, which we think 
must succeed on the ground that there are 
several collaterals of the vendor more 
nearly related than the plaintiff, who have 
not impeached the sale. This plea was 
aken in the First Court and was made 
he subject of an issue. It is urged for 
the respondents that the plea should not 
be entertained because it does not appear 
from the judgment of the District Jud-e 
ha it was raised before him. But we think 
that this objection carries no weight in 
the first place the defendant was the re 

spondent, and not the appellant before the 
District Judge, and in the second place 

£ e . K. “ »«'*«•■ »« i. 

There are r.o less than six collaterals of 
the vendor who are descended from his 
great grandfather and would be entitled to 
succeed to his estate in preference toth% 
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plaintiff, and the latter sent them a notice 
in which lie said that if they did not pre¬ 
empt the land in fifteen days he would 
bring a suit. It is urged that they have 
refused, or expressed their inability to sue, 
and that in such circumstances, in accoid- 
anee with the rule laid down in Art. 67 
of Rattigans Digest of Customary Law, a 
remoter reversioner is entitled to contest 
the alienation. But that rule, as has been 
held in Budh Singh v. Dhan Kaur (1) has 
no application to a purely speculative claim 
with only the remotest chance of ever 
having any pract ical effect. The present case 
is clearly one of a speculative nature, as the 
plaintiff cannot succeed to the alienors 
estate until the lines of six nearer collaterals 
have all become extinct. We hold, iliere- 
fore, that the plaintiff is not entitled to 
a decree, and accepting the appeal we 
reverse the decree of the lower Appellate 
Court and restore that of the Trial Court. 
The plaintiff will pay appellant’s costs in 
all Courts. 


s I). 

(1) 57 P. R. 1898. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 169 of 1924. 

May 27, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

Hafiz ZAHUR AHMAD and another— 
Defendants —Appellants 

versus 

TASLIMUN NISSA and another— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1008), s. 10/,, Sch. II, 
■paras. 17, 10 — Arbitration, reference to—Order filing 
agreement of reference — Arbitrators, refusal of, to act 
— Revocation of reference — Appeal, whether lies — 
Remand — Revision. 

Where an order is made filing an agreement of 
reference to arbitration under para. 17 of Sch. II to the 
C. P. C., but the Court finding that the arbitrators 
named in the agreement are not willing to act and 
that it is futile to appoint new arbitrators revokes 
the order of reference and dismisses the suit, the 
order of revocation is not open to appeal, [p. 405, 
col 1.] 

Where, however, an appeal is preferred against such 
an order and the Appellate Court accepts the appe ll 
and remands the case to the T rial Court, the order of 
the Appellate Court is a linal order and is open to 
revision, [p. 405, col. 2.] 

Civil revision against an order of the 
District Judge, Badaun, dated the 19th of 

August 1924, 


TASLIMUN NISSA. [89 t. C. 1925] 

Mr. Iqbal Ahmad , for the Appellants. 

Mr. S. P. Sinha , for the Respondents. 

JUDGMENT. 

Sulaiman, J. —This is a civil revision 
from an order passed in appeal by the Dis¬ 
trict Judge, It appears that the parlies 
had agreed to refer their disputes to the 
arbitration of two arbitrators and one um¬ 
pire. J here was considerable delay in the 
proceedings of the arbitrators, and ultimately 
the applicants filed an application under Sch. 
II, r. 17, of the C. P. C. for the filing of the 
agreement of reference to arbitration. Notices 
were issued to the defendants to show 
cause why the agreement should not be 
filed, and on the 14th of July 1923 the 
Court passed an order under r. 17 filing 
the agreement, and made an order of refer¬ 
ence to the arbitrators appointed in accord¬ 
ance with the provisions of the agreement. 

An appeal was preferred lo the District 
Judge from the order filing the agreement, 
and owing to the pendency of the appeal 
there was at first, some delay in the proceed¬ 
ings. The record was not sent to the arbit¬ 
rators for sometime. It appears that subsequ¬ 
ently the Court came to know that all the 
arbitrators were not willing to arbitrate, and 
it invited a list of the arbitrators from the 
plaintiffs. The arbitrators named by the 
plaintiffs were not acceptable to the defend¬ 
ants and after hearing objections by both 
parties the Court appointed Babu Raghubir 
8ahai as the sole arbitrator in the case. 
This order was made on the 13th of Septem¬ 
ber 1923. This arbitrator did not make, any 
award and ultimately on the 27th of Sep¬ 
tember 1923 the Court appointed the Gov¬ 
ernment Pleader as the sole arbitrator. The 
Government Pleader made an awaid the 
very next day but this award on some 
ground not necessary to setforih here was 
set aside. After this in December the 
Court again directed that the two arbitrators 
named in the agreement should be consulted 
as to whether they were willing to act or 
not with the Government Pleader as the 
umpire. The Court was informed that at 
least one of the two arbitrators was Dot 
willing to act. It then passed an order 
dated the 24th of October 1923 revoking the 
order of reference and dismissing the suit. 

It was against this order that an appeal was 
preferred to the District Judge, who has 
allowed it and remanded the case. 

In revision two points have been urged 
before us. The first is that no appeal lay to 
the District Judge who had no jurisdiction 





[69 I. 0. 1925] GHOLAM MUHAMMAD V. ABDTL SATAR. 

to interfere in the case at all, and the second 
is that even if an appeal lay to him his 
older should not be upheld, inasmuch as 
the order passed by the Subordinate Judge 
was correct and just. 

, ^ P re Ji m inary objection was raised on 
behalf of the respondents that no revision 
lies from the order of remand passed by the 
District Judge. This objection cannot be 

entertained because the District Judge has 

finally disposed of the matter ponding 
before him. & 

We are of opinion that this was not a 
case in which an appeal lay to the District 
Judge. The Subordinate Judge had pre¬ 
viously passed an order filing the agree- 
ment. An appeal from that order was pre¬ 
ferred and dismissed. The ultimate order 
passed by and revoking the reference and 
dismissing the suit would not be appealable 
unless it came under s. 104 of the C. P. C. 

Section 104 (1) (a) cannot apply because 
the order was not one superseding the 
arbitration where the order had not been 
completed within the period allowed by 
the Court. The fact was that the Court 
found that as the arbitrators named were 
not willing to act it was futile to appoint 
new arbitrators. Nor did it come under 
sub-cl. (cl) because the order was not an 
older refusing to file an agreement to refer 
to arbitration. An appeal from an order 
superseding the agreement is limited bv the 
provisions of s. 104 (1) (a) of the C. P. C. 

The order passed by the Subordinate Judge 
wa9, of course, not a decree and was not 
appealable as such. 

We have, however, been invited to inter¬ 
fere with the order passed by the Subordi¬ 
nate Judge in revision. It is unnecessary 
in this case to decide the question whether 
when one of the arbitrators named in the 
agreement has refused to act and has died, 
an agreement can or cannot be filed under 
i. 17. The parties respectively rely on two 
cases of this Court. One is the case of 
Bhagwan Das v. Gurudayal (l) and the other 
is b azal Ilahi v. Prag Narain (2). In the pre¬ 
sent case, however, the agreement was filed 
under r. 17. The agreement having been 
liled under r. 17, the provisions of r. 19 
became applicable. Assuming, therefore, 
that r 5 wa9 applicable and the Court ought 
to have proceeded in strict accordance with 
the provisions of that rule it cannot be 
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doubted that, even if the procedure adopted 
by the Court was irregular, the parties ac¬ 
quiesced in it and waived their objection. 
Ihe plaintiffs themselves nominated a 
number of arbitrators and ultimatelj r the 
Court decided to appoint one gentleman as 
the sole arbitrator. After that the only 
question was whether, if the arbitrator so 
appointed refused to act, the Court should 
not appoint another in his place. The 
order passed by the Court would, therefore, 
be an order passed under Sch. II, r. 5 (2) 
making an order superseding the arbitra¬ 
tion. As there was no suit pending before 
it, it could not, of course, proceed with the 
suit. We are informed that Raza Ahmad 

has already instituted a suit, to which the 

other applicant has been made a party, to 
enforce his rights which were referred to 
arbitration under the agreement. Under 
these circumstances we find it difficult to 
set aside the order of the Subordinate 
Judge on the ground of irregularity which 
was acquiesced in, and submitted to, by all 
the parties. 

We accordingly allow this application in 
revision, and, setting aside the order of the 
District Judge, restore the order of the 
Subordinate Judge. As no objection was 
raised before the District Judge that no 
appeal lay to him, we direct the parties 
to bear their own costs of this revision. 

. Daniels, J. —I concur, reason for hold¬ 
ing that a revision lies from the order of 
the District Judge is this. The respond¬ 
ents’ objection is that no revision lies be¬ 
cause no case has yet been decided. The 
case had, in fact, been decided by the Sub¬ 
ordinate Judge in a final order from which 
no appeal lay, and when the District Judge 
entertained an appeal from that order which 
he has no jurisdiction to entertain and set- 
it aside his order is certainly open to revi¬ 
sion by this Court. 

z - K - Application allowed. 


has. 459; 19 A. L. J 823. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1562 op 1924 

January 7, 1925. 

Present: —Mr. Justice Jai Lai. 
GHULAM MUHAMMAD and others— 
Defen dants—Appellants 

versus 

ABDUL SATAR and others Plaintiffs— 

Respondents. 

Limitation Act (IX of 1008), Sch. I, Arts. 32, 120— 




GHULAM MUHAMMAD 


duit for injunction 
lion. 


regarding common land — Limita- 


l laintift instituted a suit praying for an injunction 
that the defendant, ha restrained from cultivating a 
certain pLee of land on the allegation that the land in 
dispute was a pond which, according to the custom of 
the village, was reserved for the use of the owners of 
the village including the defendant and that, the de¬ 
fendant was nnt entitled to do anything so as to inter¬ 
fere with such common use : 

Hell, that the suit was governed by Art. 32 and not 
bv Art. 12U of Sell. 1 to the Limitation Act. 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 1st 
March 1924. 

Sheikh AJcbar Ali , for the Appellants. 

Mr. A a ?? a k Cliand , for the Respondents. 


JUDGMENT. —The plaintiffs institut¬ 
ed this suit on the 13th of January 1923, 
praying for an injunction that the 
defendants be restrained from cultivating 
khasra Nos. 268 and ICO paces of the 
surrounding land on the allegation that 
khasra No. 268 was a pond, which, accord¬ 
ing to the custom of the village, was 
reserved for the common use of all the 
owners in the village, and that no individual 
owner was entitled to do any thing so as 
to interfere with such common use. The 
District Judge has held that the land in 
dispute is a pond and has been used as 
such by the owners till it was encroached 
upon by the defendants some time after 
1918, but more than two years before suit. 
The learned Judge has further found that 
according to the custom of the village 
the property in suit could not be 
converted to his own use bj 7 anj 7 one 
owner of the village. He has conse¬ 
quently upheld the decree of the Sub¬ 
ordinate Judge. The defendants appeal 
to this Court. 

The only ground argued before me was 
that of limitation. Both the lower Courts 
have held that the suit was instituted 
within the period of limitation. The 
question is whether the suit is governed by 
Art. 32 of the Indian Limitation Act or 
by Art. 120. In the former case it would 
admittedly be barred by limitation and in 
the latter it would be within time. The 
learned District Judge, following Achar 
Sivgh v. Badhava Sivgh (1) has held that 
Art. 120 is applicable and not Art. 32. 
In that case the suit was for ejectment 
from a field lecoided as of a thorcughlare 
and shamilat. It dees not appear vhe- 


(1) 15 Ird. Cas. 2£5; 124 I’. R. 
1912; 2 P. L. R. 1913. 


1912; 132 P 


W. R. 
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ther the defendant was a proprietor of 
land in the village or a stranger; but, 
as in this case, the suit was nominally 
on behalf of the village community to 
remove an obstruction to the enjoyment 
ol shamilal by the proprietors generally. 
1 he learned Chief Judge recorded the 
following opinion :— 

’■ 1 he learned Pleader for the respondent 
contended that Art. 32, prescribing two years’ 
limitation from the date of the appropria¬ 
tion of the land in suit, applied and cited 
Sharoop Dass Mon da l v. Joggessur Roy 
Chowdhnj (2). As at present advised, I 
am inclined to hold that Art. 32 is not 
applicable, and that Art. 120 is applicable. 
Article 146-A obviously is not applicable, 
as the suit is not by, or on behalf of, any 
local authority.” 

On the force of these remarks the 
learned District Judge has held that 
Art. 120 applied. As I have stated above 
it does not appear whether or not the 
defendant in that case w’as a proprietor 
in the village. In the case before me the 
defendants are proprietors and as such 
are entitled to use the land in suit in 
common with the othe r proprietors. This 
is an important factor which ha9 to he 
borne in mind in determining the Article 
of the Indian Limitation Act that should 
govern this suit. Article 32 reads as 
follows :— 

‘ Against one who, having a right to 
use propert} 7 for specific purposes perverts 
it to other purpose.” In my opinion the 
Article clearly applies to the facts of the 
case befoie me. The learned Counsel for 
the respondents contended that this Article 
is intended to apply to the case of a 
defendant who was, before the encroach¬ 
ment, in actual and exclusive possession 
of the property for a specific purpose but 
subsequently perveits it to other purposes. 
No authority was quoted in support of 
this contention and I do not think the 
phraseology of Art. 32 supports it. The 
defendant-appellant had admittedly aright 
to use the property in dispute along with 
the other propiietors of the village fora 
specefic purpose, ?. e., of taking water 
therefrem, and have taken possession 
thereof by filling up the pond and cultivat¬ 
ing the entire area, thus they have jer- 
verted it to purposes other than these for 
which it was intended. In n y opinion 

(2) 26 C. 564; 3 C. W. N. 464; 13 Ind. Dec. (N- s.) 
rF. BA 
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for reasons already given Achar Singh v. 
Badhawa Singh (1) is distinguishable 
from the present case. In any case from 
the remarks of the learned Chief Judge 
quoted above it appears that he purposely 
refrained from expressing a definite opinion; 
moreover it. was not really necessary for 
him to decide whether or not Art. 32 
applied because the suit was held to be 
barred by limitation even under Art. 120. 

I hold that Art. 32 of the Indian I jimitation 
Act governs the present case and conse¬ 
quently the suit was barred by limitation. 

Accepting the appeal I dismiss the suit 
but in peculiar circumstances, I leave the 
parties to bear their own costs throughout. 

z - K - Appeal accepted. 


The vnlu. »•! a .sail remains unchanged iu ull stage* 
of t ho lis and determines the forum of appeal For 
6uch purpose the value assigned by the plaintiff 
and not the value found by the Court must be 
looked at unless it appears that either purposely or 
through gross negligence the true value of the‘suit 
has been altogether misrepresented in the plaint. Ip. 
•103, col. 2.J 

Mahabir Singh v. Rehari Lai, 13 A. 3?0; A. W. N. 
(1891) 107; 7 Ind. Dec. (n. s.) 202, Madho Das v. Ramji 
Patak, 16 A. 286; A. W. N. (181)1) 81; 8 Ind. Dec. (n. s.) 
166, Olphcrts v. Arjundas, 20 Ind. Cas. 1)28: 1) N. L. R. 
112 and Dkirajsingh v. Rajaram, 8 Ind. Cas. 1125- 6 
X. L. R. 164, followed. 


Appeal against the judgment of the Sub¬ 
ordinate Judge, First Class, Burhanpur, 
dated the 28th August 1924, in Civil Suit 
No. 4 of 1923. 


Mr. W. R. Puranik , for the Appellants. 
Mr. M. B. Kinkhede , R. B., for the Re¬ 
spondent. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 8fi of 1924. 

April 1G, 1925. 

Present: —Mr. Findlay. Officiating J. C., and 

Mr. Wadegaonkar, A. J. C. 
CHUNILAL anu others—Plaintiffs— 

Appellants 


7*6 YSUS 

KISHANDAS RAMDAS— Defendant— 

Respondent. 

C P Courts Act (1 of 1917), s. 6 (2 )—Rules iramed 
Commissioner, r. 2 (b )—Court Fees Act 
1^70)t s ■ 7 ( v )—Suits Valuation Act (VII of 
1887), s. S—Suit of value below Rs. 10,000—Appeal- 
Value raised above Rs. 10,000--Appeal, whether must 
be heard by Bench of two Judges — Practice — Valua¬ 
tion, increase in, retrospective effect of. 

According to r. 2 (6) of the rules made by the 
Judicial Commissioner for disposal of cases either by 
a Bench of Judges or by a Single Judge, two condi¬ 
tions are absolutely necessary in order that a first 
appeal filed in the Judicial Commissioner’s Court may 
be heard and determined by a Bench of two Judges, 
viz., the value of the subject-matter of the suit which 
has given rise to the appeal must be Rs. 10,000. or 
^ards, jn the Court of first instance and the value 
subject-matter of the appeal must also be 
Rs m.OOO or upwards, [p. 403, col. 1.] 

Neither the C. P. Court Fees Amendment Act in¬ 
creasing for the purposes of Court fees the value of re¬ 
venue paying estates from 5 times to 121 times the land 
revenue, nor the notification issued by the C. P. Local 
Uovernment in exercise of the powers conferred by 
’ :, ot the bu tt8 Valuation Act increasing the value of 
timoo ®^- ates * or tho purpose of jurisdiction to 12£ 

. 6 revenue payable, can have a retrospective 
10X1 *°~ as to aff ect the value of sucli estates for 
°.* Court-fees or for the purposes of jurisdic- 

such lands [ISd V J 0USly instit,,te ' i for possession of 


ORDER. —On 7th November 1922, 
plaintiffs-appellants instituted a suit against 
the defendant-respondent in the Court of 
the Subordinate Judge, Burhanpur, for pos¬ 
session of 15 annas 4 pies share of Mouza 
Deori situated within the jurisdiction of 
that Court. They valued their claim at 
Rs, 6,644-8-G for purposes of Court-fees and 
in para. II of their plaint they distinct¬ 
ly stated that ‘the value of the subject- 
matter of the suit for the purpose of juris¬ 
diction is Rs. 6,644-8-0.’ On 25th August 
1924, their claim was dismissed by the Sub¬ 
ordinate Judge. Against this decision, 
they have preferred this appeal valuing 
the subject-matter of the appeal which is 
identical with the subject-matter of the 
suit at Rs. 16,611-5-3 for purposes of Court- 
fees and jurisdiction under s. 7, para, (v) (61 
of the Court Fees Act as amended by 
the C. P. Court Fees (Amendment) Act, 
1923 and under Central Provinces 
Gazette Notification No. 1408/822 V, dated 
the 22nd July 1924, issued by the Local 
Government in exercise of the power con¬ 
ferred by s. 3 of the Suits Valuation Act 
(Act VII of 1887). 


The learned Advocate for the defendant- 
respondent has taken a preliminary objec¬ 
tion that this appeal cannot be heard by a 
Bench of two Judges and that it must go to 
a Single Judge of this Court for disposal 
In support of his objection he relies on r 2 
(6) of the rules made by this Court in exer¬ 
cise of the power conferred by s 6 
sub-s. (2)of the C. P. Courts Act, 191/’ 
and sanctioned by the Local Government 
{vide Central Provinces Gazette Notifica¬ 
tion No. 29/489-A, dated the 14th June 
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191<i. According to that rule two condi¬ 
tions are necessary in order that a first 
appeal filed in this Court may he heard and 
determined by a Bench of two Judges, viz. 
( 1 ) the value of the subject-matter of the 
suit which has given rise to the appeal 
must be R-;. 10,000 or upwards in the Court 
of first instance and ( 2 ) the value of the 
subject-matter of the appeal must also be 
Rs. 10,000 or upwards. Unless both the con¬ 
ditions referred to above are fulfilled, it 
is not, in our opinion, competent to a Bench 
of two Judges to hear and determine first 
appeals under that rule. In the present 
case, the second condition has been fulfill¬ 
ed but not the first. We are accordingly 
of opinion that this appeal must go to a 
Single Judge of this Court for disposal. 

It is no doubt true that after the institu¬ 
tion of the original suit which has given 
rise to this appeal, the Court Fees Act 
(\ II oi lt>70) was amended by the C. P. 
Court Fees (Amendment) x\ct (I of 1023) 
whereby it was enacted that in suits 
for possession of land not permanently 
settled forming an entire estate or a definite 
shaie of an estate paying annual revenue 
to Government, the value of the land for 

purposes ol Court-fees would be 12 ! times, 

instead of 5 times, the revenue so paj T able. 
It is also true that about 20 months after the 
institution of this suit, the Local Govern¬ 
ment issued a notification in exercise of 
the power conferred by s. 3 of the Suits 
Valuation Act to the effect that in suits for 
possession of land, like the one referred to 
above, the value of the land for purposes of 
jurisdiction would be 124 times the 
annual revenue payable for the land. But 
neither the C. P. Court Fees (Amend¬ 
ment) Act nor the aforesaid notification 
can have retrospective operation so as to 
affect the value of such land either for 
purposes of Court-fees or for purposes of 
jurisdiction in suits previous^ instituted 
for possession of such land. ‘ When the 
suit which has given rise to this appeal 
was instituted, the market-value of the land 
at the date of suit determined the jurisdic¬ 
tion of the Court. Plaintiffs had purchased 
15annas 9 pies share of Deori for Rs. 9,000and 
they stated in para. 11 of the plaint that the 
market-value of that share was Rs. (>,444 8 6 
It is this value which determined the juris¬ 
diction of the Court below and it could 
not be affected by enactments passed and 
notifications issued subsequent to the 
date of the institution of that suit. In short 
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two condi- as the value r of the subject-matter of the 
that a first suit out of which this appeal has arisen was 
D T e heard and less than Rs. 10,000, this appeal cannot he 
Judges, viz. heard by a Bench of two Judges. 

Utei of the In this connection, we may refer to the 
the appeal case of Mahabir Singh v. Behari Lai (1) in 
n the ( uni t which it has been held that for the purpose 
alue of the of determining the proper Appellate Court 
ust also be in a civil suit, what is to be looked at is the 
of h t he con- value of the original suit, that is to say, ‘the 
fulfilled, it amount or value of the subject-matter of the 
t to a Bench suit’and that such ‘amount or value of the 
?rmine first subject-matter of the suit’must be taken to 
die present be the value assigned by the plaintiff in his 
been fulfill- pliant and not the value as found by the 
accordingly Court, unless it appears that, either purpose- 
ist go to a lv or through gross negligence, the true 
isposal. value of the suit has been altogether mis- 

the institu- represented in the plaint. This case has 

■ has given been followed in Madho Das v. Ramji Patak 
t h ees^ Act (2) which has been cited with approval in 

the C. P. Olpherts v. Arjunclas ( 3) and it has been held 
(I of 1923) by this Cou rt in the latter case as well as 
t in suits in Dhirajsingh v Rajaram ( 4 ) that the value 
•ermanently of a suit remains unchanged in all stages of 
ir a definite the lis and determines the forum of appeal, 
nil revenue We agree with this view and accordingly 
e land for hold that as one of the conditions necessary 
12! times, for an appeal being heard by a Bench of two 
^o paj’abie. Judges does not exist in the present case, 
disafterthe this appeal must go to a Single Judge of 
al Govern- of this Court for disposal. 

0 the i s e „i?« The l earne d Pleader for the appellants 
n cnito r... invites our attention to r.3 of the rulesmade 
referred to this ^ ourt for the hearing of appeals 

n f by a Bench of two Judges which lays down 

timec; t j J that any appeal, reference application or 
land Bit other matter which the Judicial Commis- 
., ( i mpnl! sioner may order to be heard and determined 
nn-ifirotinn by a Bench of two Judges and requests that 
" ‘ , ! 1 an order may be passed directing that this 

pitl\pr' > fm' a PPeal may be heard by a Bench of Judges 
urnnsps of as is lik ely that an appeal may be prefer- 
inQtiti.fp i re( ^ against the decision of this Court to the 
Whpn it * Privy Council. With reference to this re- 
i • i quest all that we wish to observe is that 

-)f thp P | 1 cannot be made to this Bench. It is 

ip inri^riopen to the appellants to move the proper 
onrohnep ~\ authority and unless they do so and obtain 
' q nnn.r,,an order in their favour, it is not competent 

nt that the to ® eDC h to hear their appeal. 

;. 6,444 8 6. 

■ the j uris- (i) 13 A 320 ; A. W. N. (1891) 107; 7 Ind. Dec. (». *■) 

rl % 4. ^ 1 .1 no.-» 
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(2; 16 A. 286; A. W. N. (1894) 84; i 
166. 

(3) 20 Ind. Cas. 928; 9 N. L. R. 122 
v4) 8 Ind. Cas. 1125; 6 X. L. R. 161 


8 Ind. Dec. (>*. s.) 
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Under the peculiar circumstances of the 
case, we make no order as to costs of the 
hearing before us. 

g. R. d. Order accordingly. 

z. K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1816 of 1923. 

Februaiy 8, 1924. 

Present: —Mr. Justice Moti Sagar. 

The Firm Styled as BALL A MAL- 

RAKHA MAL through RAKHA MAL 
—Plaintiffs—Appellants 

WTTSXl S 

The Firm known as BUD HU MAL- 

PRABH DIAL, through PRABH DIAL 
—Defendants—Respondents. 

Contract Act (IX of 1872), s. 221—Commission 
agent — Lien — Re-sale, right of. 

Ordinarily a person entitled to a lien cannot, in 
order to satisfy his lien, sell or dispose of the pro¬ 
perty without the consent of the owner, [p. 110, col. 1.] 

Under s. 221 of the Contract Act, the rights of a 
commission agent are of a limited nature and are 
conlined to the mere right of retainer which may be 
used as a defence to any action for the recovery of 
the property brought against him or as a matter of 
title to reclaim the property by action, if he has been 
unlawfully dispossessed of it. [i6id.] 

An agent, who has bought goods for a principal 
with his own money, dees not stand to the principal 
in the position of an unpaid seller and has, therefore, 
no right, to re-sell. [p. 410, col. 2 ] 

Yule & Co.v. Mahomed Hussain, 24 C. 124; 1 C. W. 
N. 71; 12 Ind. Dec. (n*. s.) 748 and Clive Jute Mills Co. 
Ltd. v. Ebrahim Arab, 24 C. 177; 12 Ind. Dec. (x. s.) 
784, relied upon. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 7th 
May 1923, affirming that of the Munsif, First 
Class, Amritsar, dated the 21st January 
1922, 

Lala Fakir Chand, for the Appellants. 

Lala Badri Dass } R. B., for the Respond¬ 
ents. 

JUDGMENT. —The facts of the case 
which has given rise to this appeal are 
very simple and are shortly these. 

On the 17th of November 1919 the 
defendants purchased a lcotha of gram for 
Rs. 4,817-4-9 and paid a sum of Rs. 480 to 
the plaintiffs on the same date as an 
advance. The plaintiffs’ case is that it 
was they who sold the kotha to the defend¬ 
ants and that the parties stood in the 
relation of buyer and seller to each other. 
The defendants deny this allegation and 


contend that they did not purchase any 
kotha from the plaintiffs but from some 
third parties and that the plaimiffs had 
acted only as commission agents on their 
behalf in this matter. 

It is common ground that the kotha was 
to remain in possession of the plaintiffs 
and that the balance of the price was to be 
paid on the 1 st of Magh 1976 corresponding 
to 14th January 1920 when delivery was to 
be taken by the defendants, it appears that 
the defendants neither paid the balance of 
the price nor took delivery on the due 
date though they were repeatedly asked 
to do so. The plaintiffs thereupon re sold 
the kotha at the defendants’ risk which 
resulted in a loss of Rs. 670-15-9. The 
plaintiffs have now brought this suit for 
the recovery of this loss from the defend¬ 
ants together with interest at the rate of 
Rs. 1-9 0 per cent, per annum. 

The defendants plead that the plaintiffs as 
commission agents had no right to re sell 
the kotha without their consent and that 
their (the plaintiffs’) right only extended 
to keep the goods in their possession till 
their lien was satisfied. They further 
plead that the sale being illegal, the 
plaintiffs have no cause of action to maintain 
the suit. 

Both the Courts below have concurrently 
found that the kotha had been purchased 
by the defendants through the agency of 
the plaintiffs and that the relation of buyer 
and seller did not exist between the parties 
They further held that the plaintiffs as 
commission agents had no power to re-sell, 
and as a result of this finding have dis¬ 
missed the suit. 

In the second appeal it is again urged by 
Mr. Fakir Chand that the kotha had been 
sold by the plaintiffs to the defendants 
and that both the Courts below have erred 
in holding otherwise. It is pointed out 
that no commission was charged by the 

plaintiffs at the time of the purchase of the 

kotha and it is urged that this fact clearly 
indicates that the plaintiffs were not acting 
as commission agents for the defendants 
but that the parties stood in the relation 
of buyer and seller to each other. This 
question, however, has been fullv considered 
by the learned Judge of the Court below 
and his finding is that the contention of 
the plaintiffs that they were the sellers 
and not acting as commission agents on 
behalf of the defendants has not been 
established. This finding, in my opinion 
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babu ram 

is clearly a finding of fact and cannot be 
impugned in second appeal. 

The main question to be considered is 
whether the pl-iintiffs as commission agents 
had or had not the right to re-sell the goods 
when the balance of tlie price had not been 
paid on the due date. The law on the 
subject is contained in s. 221 of the Indian 
Contract Act. That section provides that 
in the absence of a contract to the contrary 
the agent is entitled to retain goods and 
other property, moveable or immoveable, 
of the principal received by him until the 
amount due to himself for commission, 
disbursement and services in respect of the 
sime has been paid or accounted for to him. 
It will be observed that under this «ection 
the rights conferred upon an agent who 
has a lien on the principal’s property are 
of a very limited nature and seem to be 
confined to the mere right of retainer which 
may be used as a defence to any action for 
the recovery of the property brought against 
him orasa matter of title to re claim the 
property by action, if he has been unlaw¬ 
fully dispossessed of it. The case would, 
of course, be different if there is a contract 
between the parties to the contrary. In the 
present case no such contract between the 
parties has been proved and no authority 
has been cite l by Mr. Fakir Chand in sup¬ 
port of his contention that the party entitled 
to a lien can ordinarily sell or dispose of 
the property without the consent of the 
owner in order to satisfy his lien. Article 76 
in Bowstead on Agency, to which reference 
was made at the time of arguments does 
not, in my opinion, support the plaintiffs’ 
contention in any way whatever. According 
to that Article if an agent purchases goods 
on behalf of his principal and becomes per¬ 
sonally liable for the price of those goods, 
the property in the goods as her ween the 
principal and agent vests in the agent 
and does not pass to the principal until he 
pays for the goods. If the property in the 
goods does not pass to the principal until 
the goods have been paid for, I do not see 
how the agent, even as an unpaid seller, 
can re sell on behalf of his principal. 
Unders. 107 of the Indian Contract Act an 
unpaid seller has a right of re sale on the 
buyer’s failure to perform his part of the 
contract only if the property in the goods 
had passed to the purchaser; and where pro¬ 
perty is not' so passed, the vendor is not 
entitled to sue to recover loss incurred on 
re-sale, but can only sue the purchaser for 
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damages for breach of contract [vide Yule 
c£ Co. v. Mokamed Hussain ( 1 ), Clint Jute 
Mills Co. Ltd. v. Ebraliim Arab (2).] lam 
supported in this view also by an un¬ 
published judgment of this Court in the 
case cf Harbhajan Singh v. Ghasita Mai 
(Civil Appeal No. 1264 of 1918; in which it 
was held that an agent, who has bought 
goods for a principal with his own money, 
does not stand to the principal in the 
position of an unpaid seller and has, there¬ 
fore, no right to re-sell. In this view of the 
law the decision arrived at by the learned 
Judges of the Courts below is correct and 
the appeal must necessarily fail. 

I accordingly dismiss the appeal with co9ts. 

s. n. Appeal dismissed. 

(1) 24 C. 124; 1 CJ. \V. X. 71; 12 Ind. Pec. (.w 9 .) 74*. 

(2) 24 (J. 177; 12 Ind. Dec, (it. s.) 784. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1339 of 1923. 

June 17, 1925. 

Present: —Mr. Justice Sulaiman. 

Lala BAB (I RAM— Defendant — Appellant 

versus 

RAM SARUP— Plain i iff and another — 
Defendants —R e s p o n i» e n ■ts . 

Transfer of Property Act (IV of 1882), s. 100- 
Agreement to hypothecate future crops -Charge 
Transferee of crops without notice, whether bound— 
Notice, express, whether necessaynj. 

An agreement to hpvotheoate future crops when 
they come into existence is valid and as soon as the 
crops grow, the hypothecation becomes complete and 
attaches to the crops and creates an equitable interest 
in the mortgagee. Such a charge can be enforced 
against all subsequent transferees with notice but is 
of no avail against a transferee without notice, and 
inasmuch as cut crops cannot ba easily identified and 
a person to whom they are transferred would not 
necessarily know that they are the very crops which 
had been previously mortgaged to any other person, 
proof of express notice would be necessary in order 
that the charge may be enforced against such a person, 
[p. 411, col 2. | 

Misri Lai v. Mmhar Ilossain , 13 C. 262; 6 Ind. Dee. 
(s. s.) 674 and Bansidhai' v. Sant Lai, 10 A. 133; A. 
W. X. (18S8J 35; 6 Ind. Dec. (n*. s.) 90, relied on. 

Second appeal against a decree of the 
District Judge, Pilibhit, dated the 11th 
August 1923. 

Mr. G. Agarwala , for the Appellant. 

Mr. U. S Bajpai , for the Respondents. 

JUDGMENT.— This is an appeal bv 
defendant No. 2 arising out of a suit brought 
on the basis of a registered deed dated the 
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25th of October 1921 executed by the defend¬ 
ant No. 1 in favour of the plaintiff. Under 
this deed a grove and the sugarcane crops 
on 10 bighas of land were hypothecated. The 
defendant No. 2 was impleaded on the 
ground that he had taken possession of the 
crops and crushed them. In the plaint the 
plaintiff sought no relief against the grove 
of the mortgagor but stated that a separate 
suit would be liled later if necessary. 

The defendant No. 2 denied the allega¬ 
tions of the plaintiff in general but the 
specific pleas taken by him were that he 
had not crushed the crops at all and that 
he was not in law liable to the plaintiff’s 
claim. 

The Court of first instance framed three 
issues :—(1) as to the execution of the bond 
in suit, (2) as to whether sugarcane crops 
were pressed at the pressing machine of 
the defendant No. 2, and (3) as to the effect 
of the release of the grove by the plaintiff. 
It found the execution proved but found 
that it was not established that the sugar¬ 
cane crops had been pressed at the appel¬ 
lant’s pressing machine. It, therefore, con¬ 
sidered it unnecessary to decide the third 
issue and decreed the claim as against 
defendant No. 1 only and exempted defend¬ 
ant No. 2. On appeal the learned District 
Judge has granted the plaintiff a decree for 
Rs. 20U against defendant No. 2 also. 

It is unfortunate that the issues that were 
framed were not happily worded. The 
question was not merely whether the sugar¬ 
cane crops had been pressed at the pressing 
machine of the defendant No. l but the 
question was whether the defendant No 2 
had appropriated the crops or in any other 
way deprived the plaintiff of the use of 
the crops. The learned Vakil for the ap¬ 
pellant contends that the finding of the 
learned Judge that the crops were pressed 
at the defendant’s machine is not sufficient 
because it may very well be that after 
they were pressed the sugarcane juice was 
taken back by the mortgagor. I think, 
however, that although the issue was not 
happily worded it was understood by both 
parties that a finding that the crops were 
crushed at the defendant’s press would 
amount to a finding that they were appro¬ 
priated by him. This is manifest from the 
fact that the mortgagor is a cultivator in 
sugarcane crop and the defendant is a per- 
son who presses sugarcane crop. There is, 
therefore, no force in this contention. 

It is next contended that the learned 


Judge should not have passed a decree 
without recording a finding that the de¬ 
fendant had notice of the mortgage. There 
can be, no doubt, that under s. 3 of the 
Transfer of Property Act growing crops are 
not immoveable property, and, therefore, 
that Act does not apply to this case. Further 
when the mortgage was made these crops 
were not in existence. The deed originally 
amounted to a mere agreement to hypothe¬ 
cate the further crops when they do come in¬ 
to existence. Such an agreement was valid, 
as was pointed out by the Calcutta High 
Court in the case ot Misri Lai v. Mazhar 
llossain (1). 13ut as soon as the crops 
grew, the hypothecation became complete 
and attached to the crops and created an 
equitable interest in the mortgagee. Such 
a charge could be enforced against all sub¬ 
sequent transferees with notice but would 
be of no avail agaiust a transferee without 
notice. This was clearly laid down by a 
Bench of this Court in the case of Bavsidhar 
v. Sant Lai (2) which has been followed since 
in several cases. Furthermore, ordinarily 
speaking, cut crops cannot be easily identi¬ 
fied and a person who presses them does not 
necessarily know that they are the very 
crops which had been previously mortgaged 
to any other person. In such cases proof 
of express noiice would certainly be neces¬ 
sary. As theie was no finding by the Dis¬ 
trict Judge I have instead of remanding 
an issue examined the record. I have al¬ 
ready mentioned that in the written state¬ 
ment the defendant No. 2 never took the 
plea that he was a bona fide transferee for 
value without notice or that he had press¬ 
ed the crops in good faith or returned the 
juice to the mortgagor. His mukhiar am 
Ram Copal was produced on his behalf who 
stated that on receipt of a nolice from the 
plaintiff that Pershadfs croj s were mort¬ 
gaged to him his master did not press the 
crops at his machine. It is obvious, there¬ 
fore, that the only question that remained 

after that statement was whether the crops 

had or had not been pressed. The notice 
of the mortgage was admitted on behalf 
of the defendant. This explains the absence 
of any issue or finding by the Courts below. 

Under these circumstances I uphold the 
decree of the learned Judge and dismiss this 
appeal with costs including fees on the 
higher scale. 


90. 


z K. Appeal dismissed. 

(1) 13 C. 262; 6 Ind. Dec. (v. s.) 674. 

(2) 10 A. 133; A. W. N. (1888) 35; G Ind Dec. (n, s ) 



ASHIO ALI 

OUDH JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Second Civil Appeal No. 203 of 1924. 

March 25, 1925. 

Present: —Mr. Daniels, A. J. C. 

ASH1Q ALI— Pla intiff—Appellant 

versus 

GHT LAM SARWAR—Defendant 

—Respondent. 

Ou'lh Rent Act (XXII of 1SS6), s. .5—Heritable and 
non-transfer able tenancy right, nature of—Occupancy 
land—Sale in favour of landlord, validity of. 

A sale of occupancy land in favour of the landlord 
is perfsctly legal. 

Binda Prasad v. Rajendra Prasad, 10 O. O. 235 and 
Hirday Beliari v. Prag Tiwari, 11 Jnd. Cas. 527; 14 O. 
C. 144, followed. 

A grant of a heritable and non-transferable tenancy 
right might be described as a right of occupancy but 
does not convert the land into occupancy land within 
the meaning of s. 5 of the Oudli Rent Act. 

Second appeal against a decree of the 
Sub-Judge, dated the 27*h February 1924, 
confirming that of the Munsif, Fatehpore, 
dated the 4th of December 1924. 

JUDGMENT. —This was a suit for 
possession of plot No. 79/1 in the village 
of Husainmau in the Bara Banki District. 
The plaintiff-appellant executed a sale-deed 
in favour of the defendant of certain land 
including this plot for a sum of Rs. 200 
in order to provide funds for certain liti¬ 
gation. The defendant is in possession of 
the land and his title is based on this 
sale-deed. The money was left with the 
defendant to spend in the litigation as it 
might be required. A suit was duly filed 
by the parties jointly, but in the course of 
the litigation the defendant withdrew from 
the case and a compromise was filed 
between the present plaintiff and the de¬ 
fendant to that suit. The plaintiff’s case 
is that by reason of the defendant having 
withdrawn from the suit contrary to his 
bargain the sale-deed has become null and 
void. Both the Courts below have found 
as a fact that the defendant withdrew from 
the suit with the consent of the plaintiff 
because the defendants in that suit were 
on bad terms with the present defendant 
Glmlam tSarwar and refused to compromise 
as long as he was a party to it. It is 
impossible for the appellant to argue that 
this finding is not based on legal evidence, 
inasmuch as it is based on an admission 
by the plaintiff himself made in the course 
of the mutation pioceedings. This disposes 
of the case on the merits. The other 
points urged in this appeal are that the 
sale-deed did not confer any present right 
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on the defendant and was, therefore, void, 
and secondI 3 ’, that as the defendant origi¬ 
nally argued that the land was occupancy 
land it is not open to him now to take a 
contrary position. 1 have read the sale- 
deed and it is perfectly clear from its 
terms that it does purport to convey to the 
defendant a present right to a half share 
of the property. As regards the second 
point the Courts below have held that the 
land is not occupancy land wrhin the 
meaning of s. 5 of the Oudli Rent Act but 
that it was acquired under the terms of a 
deed which gave a heritable non-transfer¬ 
able right which might be described as a 
right of occupancy. This was the finding 
of the Revenue Courts and the matter was 
within the special jurisdiction of those 
Courts. The learned Subordinate Judge 
lias further held on the basis of the rulings 
of this Court in Hindu Prasad v. Rajendra 
Prasad (1) and Hirday Beliari v. Prag 
Tiwari (2), that even if the land was 
occupancy land the present sale was effected 
in favour of the landlord and is, therefore, 
not illegal. The appellant is not in a 
position to contest these rulings but he 
argues that there is some sort of estoppel 
because when the case was first instituted 
the defendant contended that it was not 
cognizable by the Civil Court on the 
ground that the land was occupancj' land. 

If the Civil Courts had refused to entertain 
the suit, and referred it to the. Revenue 
Court on the ground that the latter alone 
had jurisdiction there might be something 
to be said for the appellant’s position. It 
might then be said that the defendant 
having succeeded in one Court on the 
ground that the land was occupancy land 
could not turn round when the case was 
brought in another Court and dispute the 
jurisdiction of that Court. Here, however, 
the case was not decided on this ground 
at all. The case after being decided by 
the Courts below on the ground of want 
of jurisdiction came to this Court which 
remanded it for disposal on the merits 
without arriving at any t decision as to 
■whether the land was occupancy land or 
not. Under these circumstances no ques¬ 
tion of estoppel arises. The appeal. fails 
on all the grounds urged and I dismiss it 
with costs. 

z. k. Appeal dismissed. 

(1) 10 O. C. 235. 

(2) 11 Ind. Cas. 527; 11 O. C. 144. 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Original Civil Suit No. 249 of 1924. 

May 2, 1924. 

Present: —Mr. Rupchand Bilaram, A. J. C. 

J ETHALAL MOHANJI— Plaintiff 

VC VS 11 s 

DAYABHAI RAMJI and another 

—Defendants. 

Civil Procedure Code (Act V of 1908), 0. XL, r. 1— 
Receiver ; appointment of , principles governing —Pro- 
perty in possession of opposite party—Discretion of 
Court. 

A Receiver will not be appointed under O. XL, r. 1, 
C. P. C., unless the plaintiff satisfies the Court that he 
has a prima facie case and that an order for the ap¬ 
pointment of a Receiver is necessary for the protection 
of the property pending litigation. In appointing a 
Receiver of property which is in the possession of the 
opposite party the Court will act with caution and 
exercise a discretion to be governed by all the circum¬ 
stances of the case. [p. 413, col. 2.] 

Owen v. Homan , (1853) 4 H. L. C. 007 at p. 1032; 17 
Jur. 861; 1 Eq. Rep. 370; 10 E. R. 752; 94 R. R. 516, 
relied upon. 

Mr. Kimatrai Bhojraj , for the Plaintiff. 

Mr. Dipchand Chandumal , for the De¬ 
fendants. 

ORDER. —This is an application for the 
appointment of a Receiver in a partition 
suit. The plaintiff is the nephew of the 
defendants. He claims an equal share with 
them in certain property alleged to be 
joint family property and said to consist 
of immoveable property valued at Rs. 30,000 
ornaments and house-hold effects valued at 
Rs. 10,000, stocking-trade and cash each 
valued at Rs. 5,000. 

The defendant No. 1 has liled an affidavit 
denying the plaintiff’s claim. He has assert¬ 
ed that Ramji, the father of the defendants 
and grandfather of the plaintiff died 
penniless about nineteen years ago; that the 
plaintiff’s father Mohanji predeceased him, 
the plaintiff being a posthumous son of 
Mohanji that he himself started and de¬ 
veloped the business which is now alleged 
by the plaintiff to be the joint family 
business without the aid of joint family 
funds, and that the property which is now 
in his possession and the possession of 
defendant No. 2 has been acquired by them 
on their own account after the death of 
Ramji and Mohanji. He asserts that he 
maintained the plaintiff out of charity and 
permitted him to work as an apprentice in 
the business, the plaintiff having thereby 
acquired no rights in the property in suit. 
He has further produced two deeds of 
release executed in favour fo the defendants 


by their two other brothers Doso and 
Prenvji who are not parties to the suit, 
declaring that the property in the possession 
of the defendants belongs to them and 
that Doso had accepted Rs. 1,700 and 
Premji Rs. 1,000 in lieu of their remunera¬ 
tion for working at the shop of the de¬ 
fendants. On the other hand it is contend¬ 
ed on behalf of the plaintiff that the 
business which has resulted in the acquisi¬ 
tion of the property in suit was started 
and built up by his father Mohanji and 
subsequently carried on by the defendants 
foi the benefit of the joint famity consisting 
of himself and the defendants; that the 
piopertv which was subsequently acquired 
has been acquired out of the profits of this 
business to which he has contributed him¬ 
self personally by working at the shop for 
seven or eight years. The plaintiff.is now 
about 20 years old. Reliance has also 
been placed on a writing said to be a refer¬ 
ence to arbitration in which the defendants 
are alleged to have admitted the claim of 
the plaintiff to the property in suit. The 
translation of this document as supplied 
by the plaintiff’s Pleaders and the circum¬ 
stances under which it was signed are 

again the bone of contention between the 
parties. 

It is well-settled that a Receiver of the 
property will not be appointed under 
O. XL, r. 1, C. P. C., unless the plaintiff 
satisfies the Court that he has a prima 
fa.dc case, and that an order for a Receiver 
is necessary for the protection of the pro¬ 
perty pending litigation. It is further well 
settled that in appointing a Receiver of 
property which is in the possession of the 
opposite party the Court will act with 
caution and exercise a discretion to be 
governed by all the circumstances of the 
case. As observed by Lord Oranworth in 
Owen v. Howan (1) remarks at page 1032 : — 
“The Receiver, if appointed in this case, 
must be appointed on the principle on 
which the Court of Chancery acts, of pre¬ 
serving property pending the iit.igation 
which is to decide the rights of the litigant 
parties. In such cases the Court mus?, of 
necessity, exercise a discretion as to whe¬ 
ther it will or will not take possession of 
the property by its officer. No positive 
unvarying rule can be laid down as to 
whether the Court will or will nU interfere 
by this kind of interim protection of the 


(1) (1853) 4 H. L. C. 997 at p. 1032; 17 Jur 86P 1 
Eq. Rep. 370; 10 E. R. 752; 91 R. R. 516. ’ 





414 


MOHAMMAD AKRAM V. MULA STNOH. 


[89 1 . 0 . 1925 ] 


property. M here indeed the property is as 
it were in madio , in the enjoyment of no 
one, the Court can hardly do wrong in 
taking possession It is the common in¬ 
terest of all parties that the Court should 

prevent a scramble.But where 

the object of the plaintiff is to as~ert a 
right to property of which the defendant is 
in the enjoyment, the case is necessarily 
involved in further questions. The Court 
by taking possession at the instance of the 
plaintiff may be doing a wrong to the de¬ 
fendant; in some cases an irreparable 
wrong. If the plaintiff should eventually 
fail in establishing his right against the 
defendant, the Court may by its interim 
interference have caused mischief to the 
defendant for which the subsequent res¬ 
toration of the property may afFord no 
adequate compensation. In alf cases, there¬ 
fore, where the Court inteiferes by ap¬ 
pointing a Receiver of property in the 
possession of the defendant before* the title 
of the defendant is established by decree, it 
exercises a discretion to be governed by all 
the circumstances of the case." 

What then are the circumstances of the 
present case? The plaintiff is admittedly 
out of possession of the property. His 
claim to a share is denied and it has yet 
to be proved. There has been a disruption 
of the joint family tie, two of the five sons 
of Ramji are separate and have passed 
deeds of release recognizing the claim of the 
defendants to the property in suit The 
defendants have carried "on the alleged 
joint family business in the name of defend¬ 
ant No. 1 for the past twenty years and it 
has flourished under their management. 
The immoveable property is admittedly 
worth more than the third share claimed by 
the plaintiff. Pending this suit it cannot 
be alienated so as to affect his claim, if any. 
The business carried on by the defendants 
is grocery business. The plaintiff has not 
asked for a Receiver for carrying on this 
business but for a Receiver for taking 
possession of the stock in trade. The 
forced sale of such stock can only result 
in an unnecessary loss to the estate. Its 
retention pending the disposal of the suit 
would mean its total destruction. It is 
also neither feasible nor proper to hold an 
inquiry at this stage as to the cash or the 
ornaments or the house-hold effects which 
are said to be joint family property, or to 
order the same being handed over to the 
Receiver. The only ground urged by the 


plaintiff in support of his application is 
that in order to spite him the defendants 
are tampering with and destroying account 
books, and with the same object are remov¬ 
ing and concealing the joint family property 
lying in the house and in the shop. Both 
these allegations are unfounded. More¬ 
over the books have now been produced 
in Court and returned to the defendants 
after being marked and sealed, and can¬ 
not now be tampered with or destroyed, 
the defendants having undertaken to pro¬ 
duce them in Court whenever required. 
The alleged family property which the 
defendants are charged with removing or 
selling is in value less than the immove¬ 
able property which can at any rate be 
made liable for the share of the plaintiff 
and the plaintiff runs the risk of losing his 
share in the whole estate. Without in any 
way prejudging the case of either side on 
the merits, I think this is a fit case in 
which I should refuse to exercise my dis- 
cretionery powers. I discharge this Rule 
with costs. 

p. b. a. Rule discharged . 

z. K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2634 of 1921. 

May 17, 1924. 

Present :— Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Malan. 
MOHAMMAD AKRAM— Defendant 

—Appellant 

versus _ T -<u 

MULA SINGH— Plaintiff and SUNDLK 
SINGH—Defendant—Respondents. 

Specific performance—Vendor and purchaser 
deed executed but lost or fraudulently suppressed j 
me parly — Court, whether can order execution 

fresh sale-deed. . , . s 

If in pursuance of a contract to sell a sale-' \ 
executed but before its registration it ** reI J l 
:rom the control of one of the parties to the - 
lotion by loss or fraudulent suppression on _ ^ 
it the other party, on a suit for specific perfo 
;he Court can order the execution of a tresn 

^ Chinn a Krishna Reddi v. Dorasami Reddi, 20 
r Ind. Dec. (n. s.) 13, Nallappa Reddi y Ra ™% L '*^ ra 
Reddi, 20 M. 250; 7 Ind. Dec. (x. s.) 178 j£ d . 

Math Nag Chowdhury v. Gnpal Chundcr Ghosh, o ^ 

:as.79i;12 C. L. J. 464. relied upon L j. 

Venkatasami v. Kristayya , 16 M. 341, 

.69; 5 Ind. Dec. (x. iO 945. distinguished 
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AMAR SINGH V. RAil DEI. 


Second appeal from the decree of the 

District Judge, Lahore, dated the 9th Mav 
1921. 

Sheikh Niaz Muhammad, for the Appel¬ 
lant. 

Lala Amar Nath Chopra , for the Re¬ 
spondents. 

JUDGMENT.— Haji Mohammad Akram 
defendant No. 1 bought certain land from 
one Makhan Singh on 4th October 1917. 
Mula Singh plaintiff, sued for pre-emption. 
The case was compromised, defendant No. I 
agreeing to sell two-thirds of the land to 
plaintiff and one-third to his brother, de¬ 
fendant No. 2 for Rs. 1,400. Defendant 
No. 1 agreed to cut the crop within three 
months and have a sale-deed registered. 
A sale-deed was executed but not register¬ 
ed. Plaintiff then sued for specific perform¬ 
ance of the contract. The Trial Court 
dismissed the suit. The District Judge, on 
appeal, gave plaintiff a decree for two- 
thirds of the land by specific performance 
of the contract, on payment of two-thirds 
of the price—Rs. 300 had already been 
deposited by Mula Singh, and Rs. ‘633 5-4 
were still due from him. 

Defendant No. 1 has come up on second 
appeal. His Counsel relies on Venkata- 
sami v. Kristayya (1) as authority for hold¬ 
ing that, as a deed has already been 
executed, defendant No. 1 cannot be com¬ 
pelled to execute another deed. In that 
ruling, however, the non-registration of 
the executed document was due to plaint¬ 
iff’s inaction. Later rulings, e.</., Chinna 
Krishna Reddi v. Dorasami Reddi (2), 
Nallappa Reddi v. Ramalingachi Reddi (3) 
and Surendra Nath Nay ' Chowdhury v. 
Copal Chunder Ghosh (4) are authority for 
holding that a fresh deed can be ordered to 
be executed, if the original deed is for 
any reason, removed from plaintiff’s control, 
e - y-y by loss or fraudulent suppression on 
the part of defendant. In the present case 
plaintiff did his best to have the contract 
completed. The mere execution of the deed 
was not a full compliance with the admit¬ 
ted terms of the agreement between the 
parties, as an unregistered deed of sale 
could not operate to transfer the land to the 
vendee. The original deed is actually on 
the record of a criminal case under s. 420, 
Indian Penal Code, instituted by plaintiff 


(J) J® M. 341; 3 M. L. J. 169; 5 Ind. Dec. (n. s.) 945. 
2 20 M. 19; 7 Ind. Dec. (n. s.) 13. 

(3) M- 250; 7 Ind. Dec. (n. b.) 178. 
t4) 8 Ind. Oae. 794; 12 O. L. .7. 464. 


against defendant No. 1. In a summary 
enquiry under s. 202, Cr. C. P., the Cri¬ 
minal Court had the deed produced by the 
Counsel of defendant No. 1. The complaint 
was then dismissed under s. 203, Cr. P. C., 
plaintiff being referred to the Civil Courts! 
In the circumstances it was clearly impossi¬ 
ble for plaintiff to obtain possession of the 
deed in order to have it registered compul¬ 
sorily within the period of limitation. 

Counsel for appellant argued that the 
lower Appellate Court gave no findings on 
Issue No. 5 framed by the Trial Court, as 
to whether plaintiff has lost his rights by 
reason of a breach of the agreement. We 
are, however, satisfied that time was not of 
the essence of the contract, as ruled in 
Jamshed Khodaram Irani v. Burjorji Dhun- 
jihhai (5) and that the lower Appellate Court 
has rightly held that the breach of contract 
was committed by defendant No. 1 and not 
by plaintiff. There is, therefore, no ground 
for a remand for a more definite finding on 
Issue No. 5. 

The appeal is accordingly dismissed with 
costs in favour of plaintilf. 

s - n - Appeal dismissed. 

(5) 32 Ind. Cas. 246; 30 M. L. J. 186; 3 L. W 239- 19 
M. L. T. 184; 14 A. L. J. 225; (1916) 1 M. W. N. 229;’ 18 
Bom. L. R. 163; 23 C. L. J. 358; 20 C. \V. N. 744- 40* B 
280 ; 43 I. A. 26 (P. C.). 



ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal No. 1376 

of 1924. 

May 1, 1925. 

Present: —Mr. Justice Boys and 
Mr. Justice Banerji. 

AMAR SINGH —Decree-Holder— 

Appellant 

versus 

Musammat RAM DEI— Judgment-Debtor 

—Respondent. 

Civil Procedure Code (Act V of J90S), O. XXI r ° 
—Limitation Act (IX of 1908), s. 20, Sch. I, Art. 181 
■-Execution of decree—Payment by jv.dgment-debtor 
— Certification, application for, subsequent to date of 
payment—Certification, effect of — Part-payment— 
Extension of limitation. 

An application made by a decree-holder to certify 
a payment made by the judgment-debtor if made 
within three \ ears of the date of the payment cannot 
be dismissed cn the ground that it is barred by time. • 
A certification made on such an application is a valid 
certification and if it is proved that the payment 
which has been certified was actually made by the judg¬ 
ment-debtor, any effect which-the payment may have 
by reason of the provisions of s. 20 of the Limitation 
Act to extend the period of limitation for execution of 
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the decree will be the effect of a payment made on the 
actual date of tho payment and not as if it was made 
on thedateofthe certification, [p. 417, col. 2; p. 418, 
col. 1.] 

Case-law referred to. 

Execution Second Appeal from a decree 
of the Additional Judge, Saharanpur, dated 
the 6th August 1924. 

Mr. S. A. Haidar , for the Appellant. 

Mr. K. C. Mital , for the Respondent. 

JUDGMENT. —In this case on tiie 10th 
of April, 1920, the decree-holder obtained 
a final decree for Rs. 2,338 on a mortgage. 
On the 6th of April, 1923, the decree-holder 
is said to have received Rs. 50 from the 
judgment-debtor towards satisfaction of the 
decree. On the 3rd of July, 1923, the 
decree-holder applied under O. XXI, r. 2 
certifying the payment of Rs. 50, and this 
was duly recorded by the Court. On the 
19th of September, 19J3, the decree-holder 
applied for execution. Without issuing 
notice to the judgment debtor the first 
Court summarily rejected the application as 
barred by limitation. It will be seen that 
the date of the alleged payment of Rs. 50 
was a few days within the period of limita¬ 
tion, whereas the certificate was some three 
months after the period of three years from 
the date of the decree had expired. The 
First Court then held that the application 
for execution was barred by limitation in 
that payment was certified under O. XXI, 
r. z alter the period of three years from 
the date of the decree, and that the “cer¬ 
tification cannot revive the decree.” The 
lower Appellate Court relying upon the case 
reported as Bhajan Lai v. Chede Lai (1) 
dismissed the appeal. 

The question for final decision in the 
case will be whether the application for 
execution was barred by limitation and the 
preliminary questions that we have to 
decide may be stated as follow:—(l) “Assum¬ 
ing that a payment has been made within 
three years of the last starting point of 
limitation for the execution application, (in 
this case the date of the final decree) must 
that payment, in order to avoid exclusion 
from recognition by the terms of O. XXI, 
r. 2 (3), be certified under r. 2 within 
any particular period of limitation? (2) If 
the answer is in the affirmative, (a) does 
the period of limitation for the certification 
commence from the last starting point for 
the execution application or from the date 
of the payment ? and (b) was the certifica- 

(1) 24 Ind. Cas. 215; 12 A. L. J. 825. 
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tion within the period ? (3) If the certifica¬ 
tion was not barred by any rule of limita¬ 
tion, does the certification make the pay¬ 
ment entitled to recognition as a payment 
made on the date on which it was actual¬ 
ly made or as a payment made on the date 
when it was certified ? ” 

We have endeavoured to state these 
questions in unmistakeable terms because 
it appears to us that the ruling of this 
Court by which the lower appellate Court 
has considered itself bound has been mis¬ 
understood not only by that Court, but that 
that case and others of this Court to 
which we shall refer have been misap- 
preciated in several subsequent cases of 
other High Courts. 

It is necessary to be clear that there are 
two distinct aspects of the Law of Limita¬ 
tion to be distinguished, namely, the Law 
of Limitation, if any, applicable to the certi¬ 
fication of a payment and the Law of Limita¬ 
tion applicable to an application for exe¬ 
cution. We shall have at present to dis¬ 
cuss only the Law of Limitation, if any, ap¬ 
plicable to certification. If we find that 
there is no impediment in the way of 
certification, the materials before us are not 
complete for a decision as to whether the 
application for execution is within the 
period of limitation applicable to applica¬ 
tions for execution. The case will for that 
purpose, should the necessity arise, have 
to be remanded for findings as to whether 
a payment was in fact made ; if so, on 
what date, and was the payment, if made, 
such as to constitute within the meaning 
of s. 20 of the Limitation Act a fresh start¬ 
ing point for limitation so as to make the 
present application for execution within 
time. At present the only finding by the 
lower Courts has been that the certification 
could not be made. 

We have been referred to several cases 
of this Court : Gokal Chand v. Bhika (2), 
Bhajan Lai v. Chede Lai (1), Chattar Singh 
v. Amir Singh (3) and Baij Nath v. Panna 
Lai ( 4). We do not consider that any of 
these cases are material (o the point that 
we have to decide. The certification set 
up and the validity of which is questioned 
may be prior to, contemporaneous with 
and part of, or subsequent to the applica¬ 
tion for execution. In the case before us 

(2) 23 Tnd. Cas. 753; 12 A. L. J. 3S7. 

(3) 32 Iud. Cas. 590; 33 A. 204; 14 A. L. J. 132. 

(4) 83 Ind. Cas. 737; 22 A. L. J. 581; 46 A. 635; (1921, 

A. I. R. (A.) 706; L. R. 5 A. 348 Civ. 
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it was prior, in the cases to which we have 
just referred it was contemporaneous, and 
in Shaft Mahomed v. Choi tram (5), it was 
subsequent It is clear that there is a 
difference between the practice in this Court 
and that of some other Courts, including 
that of Calcutta, in the matter of whether 
an application under O. XXI, r. 2 (1) must 
be made by a separate and prior proceed¬ 
ing to an application for execution, or 
whether it can form part of and be con¬ 
temporaneous with the application for ex¬ 
ecution, and whether the manner of making 
it must be in any particular form. We 
are not concerned here with this difference 
in practice. It is clear that in the present 
case application under O. XXI, r. 2 (1) was 
made by a distinct and prior proceeding. 
All that was held in the cases of this Court, 
to which we have referred, was that be¬ 
cause there was no prior and separate 
proceeding, there was in fact no certificate 
such as is required. The question there¬ 
fore, of limitation did not really arise at 
all. On the other hand we have on behalf 
of the appellant also been referred to 
Jotindra Kumar Dass v. Gagan Chandra Pal 

(6) , Pandurang Bailerishna v. Jagya Phan 

(7) and Masilamani Mudaliar v. Sethu- 
swami Aiyar (8). The case of Masilamani 
Mudaliar v. Sethuswami Aiyar (d) has no 
bearing on the question before us. The 
Court decided merely that a contempo¬ 
raneous certifying was a good certification 
within O. XXI, r. 2 (1) and remanded the 
case for a finding as to whether a payment 
had in fact been made ; and, if so, whether 
it operated to save limitation. The finding 
on remand was that no payment had been 
male and that concluded the matter. Very 
similar was the case of Pandurang Balkrishua 
v. Jagya Phan (7). 

Tne case reported as Jotindra Kumar 
Dans v. Gagan Chandra Pal (6) is, however, 
directly in point and in favour of the 
decree-holder. It was held that the alleged 
payment being within three years of the 
date of the decree and the application 
under O XXI, r. 2 (l) being again within 
three years from the date of payment the 
decree-holder would have a fresh starting 
poiut for limitation. The case was, there¬ 
fore, reminded for evidence to be taken as 

(5) 52 lnd. Cas. 801; 13 S. L. R. 37. 

(6i 45 lnd. Caa. 5)03; 4G C. 22. 

(7) 59 lnd. Caa. 309; 45 13.5)1; 22 iiom. L. tt 1120. 

(8) 41 lnd. Cas. 701; 41 M. 251; (1017; M. W. X. 502; 
33 M. L. J. 219; 22 M. L. T. 115. 
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to the payment. To the same effect is tho 
case reported as Ragam Aiyar v. Anantha- 
ratnam Aiyar ($). 

On behalf ol the respondent reliance 
was placed without any justification on 
Narsoomal v. Tirthamal (10). We say “with¬ 
out justification ” for though the case is in 
respondent’s favour the two learned Judges 
who decided it themselves repudiated it 
later in the case reported as Shafi Mahom¬ 
ed v. Choitram (5). We have no hesitation 
in holding that the certifying of the pay¬ 
ment before the application for execution 
sufficed to remove the bar contained in O. 
XXI, r. 2 (3) and to make it necessary for 
the Trial Court to take evidence in regard 
to the payment, if it was denied, and, if 
it was admitted or denied and proved, to 
determine the effect of such payment in 
view of s. 20 of the Limitation Act. It is 
clear at least that there is no provision 
that the payment must be certified on the 
day that it is made. Is there any provision 
that it must be certified within any par¬ 
ticular period ? The only possible limita¬ 
tion to be found is in Art. 181 of the 
Limitation Act. It is not necessary for 
the purposes of this case to determine whe¬ 
ther or not that Article is applicable, for, 
even if it is applicable, the certifying was in 
this case within three years of the payment. 
If then the certification was not barred by 
any period of limitation, what is to be the 
effect of such certification ? ISub-ruls (3) of 
r. 2. O. XXI merely declares that the pay¬ 
ment shall not be recognized until it has 
been ceitified. That is merely a rule of 
procedure, and the contrary proposilion 
may reasonably be inferred that when the 
payment lias been certified, it can be re¬ 
cognized. If it can be recognized, is it to 
be recognized as having been made on 
the day on which it was certified ? We 
think that the former is clearly the cor¬ 
rect proposition. If the date of payment 
and the dale of certifying were both dates 
within a period of three years from the 
last staiting point of limitation, in this 
case the date of the final decree, it ap¬ 
pears to us that it could not be reasonably 
suggested that the Court in subsequently 
execu'ing the decree would consider the 
date of payment to be not that on which 
the actual payment was made, but the date 
on which the actual payment was certified. 

(9) 31 lnd. Caa. 318; 29 M. L. J. 669; 18 M. L. T. 175; 

(1916) 1 M. \V. N. 127. * 

(10) 30 lnd. Cas. 51; 9 S. L. R. 27. 
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rule would apply, as we think it 
n u B t be applied where both the payment 
and the certificate were within a period 
oi three years from the date of the last 
stai tiiig point of limitation, there appears 
to be no possible reason for holding that 
some different rule should apply where the 
date of certifying was beyond' the period 
oi three years from the date of the last 
starting point of limitation. 

We hold therefoie, that assuming that 

fuh ?ul e , ged payaieiit was niad e on April 
t I’ a certification of that payment on 

July 3rd, 1923, is not barred by any Law of 
Limitation; that the certification was, there¬ 
foie a valid certification; and that, assum- 
ing the payment to have been made on 
April 6th, 1923, any effect which it may 

,)? yreas ? n of s- 20 of the Limitation 
ct \m 11 be the effect of a payment made 
on April 6th, 1923 and not as if made on 
the date of certification, July 3rd, 1923. 

1 he result is that we set aside the orders 

ot the Courts below, and direct the Sub¬ 
ordinate Judge to restore the case to its 
original number, to lake the evidence as 
to whether the payment was in fact made 
and to decide the case according to law. 

Ihe costs of this appeal will be costs in 

scale CaUSe Wltl1 CouiiSel s fees on the higher 
z - K ' Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 14 of 1925 
Maich 30, 1925. 

Present : —Mr. Justice Daniels. 

M u sa in m a t A IS H A • — P l a i n t i ff— 

Applicant 

versus 

Musammat CT1ATTA and others — 
Defendants— Opposite Party 

Civil Procedure Code (Act V oi 1008) O IX rS 
0. XVII, r 2 Plaintiff's evidence recorded-AdjouJ.'. 

V 1 ?™!, ° f # l .V nti # to a PP ear —Dismissal of 
su U/or default, validity of — Procedure. 

fU''Jrf l V °J d f n%vi a , ke r S , Uc1 !. ot T her order as it thinks 
- lr ? r ‘ ^ °f.°- P of l, ie C. P. C. do not include a 
decision on the merits, [p. -119, C ol. 1.1 

Y\ here after; the pis in tiff's evidence has been record* 
ed the ilaitlifl fails toajjear cn the date of an cd- 

Is ^r.m le d °t o^ d i am ies^V in 

Mo. lhe c - 1 • c - read 
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Revision against an order of the Subordi¬ 
nate Judge, Partabgarh, dated the 15th 
October 1924, continuing that of the Muusif, 
ivuncla at Partabgarh, dated the 4th 
August 1924. 

Mr. Rad ha Krishna, for the Applicant. 

Mr. U asi Hasan, fur the Opposite Party. 

JUDGMENT. —This is an applicalien 
lor revision of an appellate order refusing 

iV le oV°o e a cafce dismifcfctd for default, Sait 
Ao. 303 of 1923 in the Court of ihe 
AiuLsif of Kunda at Partabgaih. Evidence 

Vo*i n, en lltar<J on 2nd Apiil and 7th ai d 
12th May 1924. On 12th May the plaintiff 

closed her case and the hearing of ihe 
defendants evidence was begun. 9he 
case was then adjourned till next day for 
the remainder of the evidence. Next day 
the plaintiff and her Pleader were loth 
absent and the Muusif dismissed the suit 
un ^r O. JX, r. « read with O. XVII, 
r. 2 , (<. P. C. An application was sulse- 
quenlly made lo him to reslore ihe case 
on the giouud that the plaintiff lad 
become insane between 12th and 13th May 
and that her Pleader had left the Court 
without ascertaining that the case was to 
be continued next day. Ihe Munsif did 
not believe the allegation regarding the 
plaintiff but thought that her absence v*as 
probably a manoeuvre intended to jut 
difficulties in the way of the defendant, 
who was a resident of Allahafad, vho 
had been put to considerable expense in 
the matter of summoning witnesses, aid 
whose witnesses might quite possibly fail 
to attend on the adjourned date. Ihe 
learned Subordinate Judge also was net 
satisfied of the plaintiff's insanity and 
dismissed the appeal. 

As this is a revision I must accept Ihe 
findings of fact of the Com Is below, lie 
only suistaniial plea taken in the revision 
is thus stated in I lie ground of revision 
‘ Because the Courts below failed to see 
that the case fell under O. XVJ1, r 2, 

C. P. C. and acted illegal!} in dismissing 
the suit ai d not proceeding to decide it 
on the merits.” . 

r lhis plea is inaccurate in fact. The 
Courts below did act under O. X\JJ,r. 2 
which j rovides ihat “the Com 1 n ay price<d 
to dispose of the suit in one of the modes 
directed in that behalf by O. IX, or make 
such other oiuer as it thinks fit.” 

Rule 3 did not apply because time had 
not been granted to the plaintiff. The cas$ 
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was adjourned in the ordinary way because 
the evidence had not been completed 
when the Court rose for the day. The 
real contention of the applicant is that 
O. IX, r. 8 ought not to be applied where 
the plaintiff’s evidence was already on the 
record, and that the Court should have 
proceeded to hear the defendant’s evidence 
and to dispose of the case on the materials 
before it. In support of this he relies 
on an unreported Bombay case decided 
uuder the Code of 1882 in which it was 
held that s. 1U8 corresponding to O. IX, 
r. 8, did not apply if the plaintiff's evidence 
was already on the record. Order IX, 
r. 8, might not of itself apply to an ad¬ 
journed hearing, but it is made applicable 
to it by O. XVII, r. 2. Direct authority 
agiinst the applicant’s contention is con¬ 
tained in Phul Koer v. Hashmat Ullah 
Khan (l), which lays down that the words 
“or make such other order as it thinks fit’’ 
d > not include a decision on the merits. 
Even if this is too narrow an interpreta¬ 
tion it was certainly within the compe¬ 
te ice of the Court to dismiss the suit 
for default, and it cannot be said that in 
doing so the Court acted with material 
irregularity in the exercise of its jurisdic¬ 
tion. I, therefore, reject the application 
for revision,’ though under the circum¬ 
stances I make no order as to costs. 

z K. Application rejected. 

(1) 29 Ind. Cas. 553; 37 A. 460; 13 A. L. J. 079. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 11)0 B of 1924. 

April 22, 1925. 

Present :—Mr Wadegaonkar, A.J.C. 

MAHOMED GAL IF— Defendant— 

Applicant 

TCTSUS 

Sited ABDUL RAHIM, Receiver for 
Insolvent ABDUL KARIM— Plaintiff— 

Non Applicant. 

Civil Procedure Code (Act V of 1008), s. 11,9, 0. VII, 
r \ 11—Suit filed on insufficient Court-tee within 
limitation—Deficiency made up after limitation— 
Suit, whether barred—Extension of time whether can 
be {/ranted before registration of plaint—Discretion 
of ( ourt — Revision, interference in—Provincial 
Insolvency Act (V of 1920), s. 59-Receiver—Institution 
°f su jj on behalf of insolvent—Leave of Court, absence 
°ft e 7fWt ofLeave, whether must be in writing. 
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Where a plaint is presented on paper insufficiently 
stamped within the prescribed period of limitation 
and time is given by the Court to the plaintiff to 
make good the deficiency, which is supplied within 
the time allowed by the Court, but after the expiry 
of the period of limitation, the suit is not barred, fp. 
420, col. 2.] L1 

Gavaranga Sahu v. Botokrishna Patro, 4 Ind Cas 
503: 32 M. 305; G M. L. T. 129, followed. 

The Court has power under s. 149 of the C. P. O. 
to grant time for payment of the deficient Court-fees 
at any time, either before or after the registration of 
the plaint and even after the expiry of the prescribed 
period of limitation, [ibid.] 

The propriety of the discretion exercised by the 
Court under that section cannot be challenged in 
revision, [p. 420, col. 2 ] 

The permission granted to a Receiver appointed 
under the Provincial Insolvency Act by the Insol¬ 
vency Court, for the institution of suits on behalf 
of the insolvent need not be in writing, [p 421, col. 11 

The mere fact that the Receiver has not obtained 
the permission of the Insolvency Court to institute 
a suit is not fatal to the suit, as the obtaining of 
such leave is a matter between the Receiver and the 
Insolvency Court whose officer he is and cannot be 
pleaded as a valid defence by a third person to that 
suit, [ibid.] 

Laduram Nathmull v. Nandalal Karuri. 55 Ind. Cas. 
<47; 47 C 5j5 at p. 557; 31 C. L. J. 150 and In re 
Branson, (1914) 2 K. B. 701; 83 L. J. K. B. 1316; 110 L. 
T. 910; 21 Mauson I HO; 58 S. J. 416, relied on. 

Revision against the judgment of the 
Judge Small Cause Court, Malkapur, dated 
the 16th August 1924, in Small Cause Suit 
No. 369 of 1924. 

Mr. G. R. Deo , for the Applicant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar , for the Non-Applicant. 

ORDER. —Defendant, Mahomed Galif, 
executed a bond for Rs. 195 in favour of 
Abdul Karim on 22nd January 1921. After 
the date of execution of this bond Abdul 
Karim was adjudged insolvent and a Re¬ 
ceiver was appointed to administer his 
estate. The Receiver brought a suit for 
recovery of Rs. 390 due on the aforesaid 
bond on 24th March 1924. As the plaint 
was not sufficiently stamped and was not 
signed by the Receiver himself but by his 
agent, it was leturned “ for doing the need¬ 
ful ” and the case was fixed for 31st March 
1924. As the plaint was not returned duly 
signed and deficient Court fee was not 
paid on 31st March 1924 the Court granted 
extension until 9th April 1924. On 
9th Apiil 1924 the plaint was leturned 
to the Court duly signed by the Receiver 
and deficient Court-fee was also paid on 
that date. Theieupon the plaint was re¬ 
gistered and summons was ordered to be 
issued to the defendant for final disposal 
for 20th June 1924. On 20th June 1924 
defendant's statement was recorded. He ad* 
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milted execution of the deed sued upon but 
pleaded that he received one watch worth 
annas 10 to 15 and two attar bottles worth 
annas 10 Jrom Abdul Karim towards the 
consideration of the bond, but had not 
received the balance of the consideration, 
lie further pleaded that he was a minor 
when he executed the bond in suit and 
that consequently the bond could not be 
enforced against him. He did not, how- 
e ' e1, adduce anj T evidence in proof of his 
plea.^ and prayed for time to summon wit¬ 
nesses The Small Cause Court, Malkapur, 
gianted his prayer and fixed the case for 
evidence for 6th August 1924. On 6th 
August 1924 that Court after recording 
the evidence of the witness summoned by 
the defendant decreed the claim against 
him. ^ lie has now come up in revision. 

It is urged that the Court below should 
have gianted further extension of time to 
the defendant to enable him to produce a 

certified copy °f the birth register main¬ 
tained at Chandur to show on what date 
he vvas born. With reference to this con¬ 
tention I may point out that there is 
nothing on record to show that the defend¬ 
ant asked for further extension of time. 
Hut even assuming that he applied for 
iui tlier extension and the Court refused to 
grant it, I am of opinion that it was per- 
iectly justified in doing so. The defendant 
knew that he was going to rely on the 

P i* ?L mm ? r ^y to d ? feat ^e claim of the 
plaintiff and it was incumbent upon him 

when he received the summons to apply 
forthwith for a copy of the birth register 
maintained at Chandur. He did not do so 
then neither did he do so at any time up to 
6th August 1924 for which date the case 
^as fixed for evidence at his request. The 
Court below had already given him one 
chance to adduce necessary evidence in 
support of his plea and if he failed to 
a\ail himself of that chance he should 
only thank himself for the result. The 
onus was on him to prove that he was a 
minor when he executed the bond in suit 
and that he did not receive the full con¬ 
sideration of the bond, and as he failed to 

substantiate these pleas by adducing reli- 

a fie evidence, the claim was rightly decreed 
against him. 

It is next urged that as the plaint in 
this case was originally filed on insufficient 
6tamp paper and as deficient stamp duty 
was paid after the expiry of the period of 
^imitation, the Court below should have 
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dismissed the suit as barred by limitation. 
There is no substance in this plea. Where 
a plaint is filed on an insufficiently stamp¬ 
ed paper, the Court has discretion under 
s. 149 and O. VII, r. 11, C. P. C., to give 
the plaintiff time to make good the defi¬ 
ciency and to grant further extension if 
necessary and if the plaintiff pays the defi¬ 
cient Court-fee within the time so granted, 
though after the expiry of the period of 
limitation, the plaint upon such payment 
has the same force and effect as if it had 
been duly stamped from the commence¬ 
ment. It has accordingly been held in 
Gavaranga Sahu v. Botokrishna Palvo (1) 
that where a plaint is presented on a paper 
insufficiently stamped within the prescribed 
period of limitation and time is given by 
the Court to the plaintiff to make good 
the deficiency and the deficiency is suppli¬ 
ed within the time allowed by the Court, 
but after the expiry of the period of limita¬ 
tion, the suit is not barred. 

It is contended before me that the plaint¬ 
iff filed plaint in this case upon insuffi¬ 
ciently stamped paper without sufficient 
cause and that the Court below was not 
justified in granting him to pay deficient 
Court-fee. With reference to this conten¬ 
tion, I may point out that it was not raised 
in the Court below. Plaintiff had alleged 
in that Court that he could not file the 
plaint on sufficiently stamped paper as it 
was not available at Malkapur. This state¬ 
ment of the plaintiff was not challenged 
by the defendant in the Court below and 
he did not take any objection in that Court 
that plaintiff should not have been allowed 
to pay deficient Court fee. That being so, 
it is not open to him to challenge the 
propriety of the order passed by the lower 
Court under s. 149, C. P. C. Under that 
section, the Court had discretion to grant 
time for payment of deficient Court-fee 
and the propriety of the exercise of that 
discretion cannot be challenged in revision. 

It is next urged that the Court below 
had no power to allow time to the plaintiff 
to pay deficient Court fee before registra¬ 
tion of the plaint. No authoritj* has been 
cited in support of this contention. Oil 
the other hand, it is perfectly clear from 
the language of s. 149, C. P. C., that the 
Court has power to grant time “at any 
stage ’ for payment of deficient Court fee. 

The use of the words leaves no room foi* 

^1) 4 Ind. Cas. 503; 32 M. 305; G M. L. T. 120, 
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doubt that the Court may grant time before 
or after registration of the plaint and even 
after the expiry of the prescribed period of 
limitation. 

It is next urged that this suit was filed 
by the Receiver without the permission of 
the Insolvency Court and that the Court 
below should, therefore, have dismissed it 
under s. 59 of the Provincial Insolvency 
Act. This is an entirely new contention 
which was not urged in the Court below. 
Had it been urged, the Receiver would 
have probably been able to prove that he 
had obtained the Insolvency Court's per¬ 
mission before instituting the present suit. 
Mv attention had been invited to the letter 
addressed by the Insolvency Court to the 
Receiver to show that permission in writing 
was granted after the institution of the 
suit. But it must be remembered that per¬ 
mission need not be in writing. It is 
possible that the Receiver may have ob¬ 
tained the oral permission of the Insol¬ 
vency Court before instituting this suit. 
Moreover, the mere fact that a Receiver 
appointed under the Provincial Insolvency 
Act has not obtained the leave of the 
Court to institute a suit is not fatal to the 
suit as the obtaining of such leave is a 
matter between the Receiver and the Insol¬ 
vency Court whose officer he is and cannot 
be pleaded as a valid defence by a third 
person to that suit: Laduram Nathmull v. 
Nandalal Karuri (2), c/. In re Branson , Ex 
parte Trustee (3). 

The decree of the lower Court is correct 
and I dismiss this petition with costs. 
Pleader’s fees Rs. 15. 

g. r. d. Petition dismissed. 

Z K 

(2) 55 Ind. Cas. 747; 47 C. 555; at p. 557; 31 C. L. J. 
150. 

(3) (1914) 2 K. 13. 701; 83 L. J. K. 13. 1316; 110 L. T. 
940; 21 Manson. 160; 58 S. J. 416. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 108 of 1924. 

March 25, 1925. 

Present: —Mr. Daniels, J. C. 

RAM BALI SINGH-Plaintiff— 

Appellant 

versus 

JAGDAT SINGH and others—Defendants 

—Respondents. 

Pre-emption — Under-proprietai'y right, creation of, 


421 

for consideration—Sale of under-proprietary right 
—Rent reserved in excess of Government revenue— 
Pre-emption, whether can be claimed. 

Where a superior proprietor in consideration of a 
price paid executes a document creating an under- 
proprietary right, the transaction amounts to a sale 
of under-proprietarv light and gives rise to a right 
of pre-emption. The mere fact that the rent reserved 
in the document is in excess of the Government 
revenue is not in any way inconsistent with the 
transaction being one of sale of under-proprietary 
right. Each case must, however, he decided on the 
terms of the particular document to lie construed, [p. 
421, col. 2; p. 422, col. 1.] 

A document created a heritable transferable and 
perpetual birt right in favour of the defendant and the 
grantor did not reserve any right of re-entry or any 
other right whatever in the property except the right 
to receive the rent specified: 

Held, that the transaction amounted to a sale of 
under-proprietary right and gave rise to a right of 
pre-emption, [p. 422, col. 1.) 

Ram Faqirx. Sheo Ratan.S O. C. 121, Sahib Bux 
Singh v. Thakur Din Singh, 68 Inti. Cas. 966; 9 O. L. 
J. 334; 4 U. P. L. R. (O.) 85; (1922) A. I. R. (O.) 229 
and Sant Bakhsh Singh v. Bhawani Prasad, 84 Ind. 
Cas. 667; 27 O. C. 243 ; 10 O. & A. h. R. 390; 11 O. L. J. 
477; (1924) A. I. R. (O.) 426; L. R. 6 A. (O.) 58; 1 O. 
W. N. 133, referred to. 

Second appeal against a decree of the 
Additional Subordinate Judge, Fyzabad, 
dated the 22nd December 1923, reveising 
that of the Munsif, Fyzabad, dated the 
28th February 1^23. 

Mr. Niamnt Ullah , for the Appellant. 

Mr. H. D. Chandra , for the Respondent. 

JUDGMENT.— This is a second appeal 
in a pre-emption case. The suit was 
decreed by the Trial Court but dismissed 
by the Court below on a preliminary 
ground that no right of pre-emption had 
arisen. The document on the basis of 
which the suit is brought is one purporting 
to confer a perpetual birt right. It was 
executed by the superior proprietor. It 
has been settled law in this Court since 
the decision in Rim Fajir v. Sheo Ratan 
(1) that where a superior proprietor in con¬ 
sideration of a price paid executes a do¬ 
cument creating an under-proprietary right, 
the transaction amounts to a sale of under¬ 
proprietary right and gives rise to aright of 
pre emption. In most of the cases which 
arose the rent reserved was substantially 
equal to the Government revenue and it 
was for a long time doubtful whether the 
same principle applied where rent in 
excess of the Government revenue was 
reserved. In Shaib Bux Singh v. Thakur 
Din Singh (2) a Judge of this Court 

(1) 8 0. C. 121. 

(2) 68 Ind. Ca3. 966; 9 O. L J. 334; 4 U. 1*. L. R, 
(O.) 85; (1922; A. I. R. (O.) 229. 
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kBwered the question in the nagative. 
Whortly afterwards the question was referr¬ 
ed to a Bench in order it might he finally 
settled and the Bench in Sant Bux 
Singh v. Bhawani Prasad. (3) overruled 
the decision in Sahib Bakhsh Singh v. 
rhaknr Dm Singh (2) and held that the fact 
that the rent reserved in a deed is in excess 
of the Government revenue is in no way 
inconsistent with the transaction being 
one of a sale of under-propriftary right. 
Each case must be decided on the terms of 
the pat t ieular document to be construed. 

I he Court below has dismissed the suit on 
the authority of Sahib Bakhsh Singh v 
Thaknr Dm Singh (2) though holding that 
the possession of the bivtdav is for practical 
pui poses that of an under-proprietor 
There can in fact be no doubt that an 
under-proprietary right is created by the 
deed The right created is heritable and 
transferable and the grantor reserves no 
right whatever in the property except the 
right to receive rent. He has* no power of 
re entry or any right except the one specifi¬ 
ed. hollowing the ruling of the Bench 
in Sant Bux Singh v. Bhawani Prasad (3) 

1 hold that the transaction amounts to a 
sale of under-proprietary right and gives 
rise to aright of pre-emption. 

The respondent has taken another pre¬ 
liminary objection to the appeal on the 

ground that in the Trial Court the plaint¬ 
iff had construed the deed as confer?in" 
a superior proprietary right and, therefor^ 
it was not open to him to set up a case 
of under-proprietary right in appeal. On 
referring to the proceedings in the Trial 
Court I find that the plaintiff’s Pleader 
did state that he r on trued the right 
created by the docum? nr as a superior pro- 
prietaiy right. The learned Munsif took 
the same view but he also considered the 
case of under-proprietary right and held 
that it a superior proprietary right was 
not correct an under-proprietary right 
certainly was. Under these circumstances 
it was certainly open to the appellant to 
raise the point in second appeal and I 
reject this objection. I, therefore, set asid« 
the decree of the Court below and remand 

o^ Ppe 2 t°. that Court under O. XLI, 
r. 26 for decision on the merits. The issue 

on the merits which remains to be decid¬ 
ed is that contained in ground No. 5 
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of the grounds of appeal detailed in the 
judgment of the lower Appellate Court. An 
issue of estoppel was originally raised in 
the case but it appears fiom the judgment 
of the ( ourt below that it was not pressed 
in that Court. The appellants will get 
their costs of the appeal to this Comt. 
Costs of the appeal to the Court below will 
abide the result. 

Decree set aside ; 
Case remanded. 


z. K. 


LAHORE HIGH COURT. 

First Civil Appeal No. 534 of 1921. 

March 10, 1924. 

Present: —Mr. Justice Abdul Raoof and 
Mr. Justice Harrison. 

I M AM DIN — Pl AI NT j ff — A ppellaNT 


(3) 84 Ind. Cns. 667; 27 O. C 2-LV 10 O x- \ t 

(o°)58* ia w. n.u 3. 924; a ‘ imR - (a ' 426: L *• 6A - 


MUHAMMAD DIN for himself and 
Lfgal Rkpkhsbnt.«tivb of TOLA (upceamd) 

AND ANOTHER— DkfPND’NTS— RESPONDENTS. 

Specific Relief Act (I of JS77). ss. 15. 27 (b)- Vcrdor 
cnul purchaser—Agreement by major to sell his <vn 
ana minor nephew's property—Agreement withregcid 
to minors property void— Suit for specific perfoimar ce 
by vendee—Decree for major's share on payment of 
whole purchase-money — / urchaser in good faith 
without notice—Burden of proof. 

^ here a major agrees to sell property belonging 
to himself and a minor, whose property he has ro 
right to sell and consequently the agreement with 
regard to which is void, the purchaser is entitled, if 
lie offers, in a suit for specific performance, to pay li e 
whole purchase-money, to a decree directing tie 
adult vendor to convey all his interest in the property, 
[p. 424, col. 1.1 

U here a vendee claims to have purchased immove¬ 
able property for value without notice of a previn s 
contract by his vendor to sell the property to an< (her 
person, the burden of proving that he hod no notice 
of the previous contract lies upon him. |p. 423, col 2 1 

Navbat Rai v. Dhaunkal Singh. 32 Jrd. fas. P53: 38 
A. 184; 14 A. L. J. Ill and Ganga Prasad v. Khusl.al 
Chand, 43 Jnd. Cos. P40: 14 N. L. K. 27. relied upon. 

The burden of proof, however, in such a case is lif ht 
and may be discharged by the vendee putting bin self 
in the witness-box and stating on oalh that he had no 
knowledge of the previous contract. | ibid.] 

First appeal from a decree of the Senior 
Subordinate Judge, Jhang, dated the 22nd 
December 1920. 

Sheikh Kiaz Muhammad aDd Lala Ram 
Chand Manchavda , for the Appellant. 

Sir Dr. Muhammad Iqbal , for the Re¬ 
spondents. 

JUDGMENT.'— This is an appeal 
against a decree dismissing a suit for the 

specific performance of a contract for sale. 
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The following facts will disclose the nature 
of the question that arises for decision in 
this appeal. 

Defendants N 09 . 1 and 2 agreed to sell the 
land in dispute to the plaintiff of Rs. 5,600 
by a deed dated the 19«h of September 
1919. Defendants Nos. 1 and 2 were origi¬ 
nally occupancy tenants of the land. They 
agreed to sell the land to plaintiff on 
acquiring proprietary rights therein. 
The proprietary rights were conferred 
upon them on the 8th October 1919. In¬ 
stead of selling the land to the plaintiff 
they sold it to A.bd il Wahab. defendant 
No. 3, by a registered sale-deed dated the 
ltith of October 1919. Defendant No. 3 took 
possession under the deed. 

Defendant No. 1 is the uncle of original 
defendant No. 2 the latter being a minor 
at the date of the agreement in favour of 
the plaintiff as well as at the date of the 
sale in favour of the defendant. 

The plaintiff brought the suit for the spe¬ 
cific performance of the above agreement. 
The defendant No. I did not put an appear¬ 
ance and the suit proceeded ex parte against 
him. On behalf of the minor defendant it 
was pleaded that he being a minor, his 
uncle, defendant No. I, had no right to sell 
his share in the land in dispute. Defend¬ 
ant No. 3, the vendee, under the sale-deed, 
dated the 16 th October 1919, pleaded that 
he had no knowledge of the alleged agree¬ 
ment in favour of the plaintiff and that, 
therefore, he had a preferential and inde¬ 
feasible title underhis sale-deed. 

The principil questions that arose for 
decision in the Court below upon these 
pleadings were: — 

(1; Whether defendant No. 1 had any 
right to sell the share of defendant No. 2 
who was a minor ; and 

(2) Whether it lay upon defendant No. 3 
to prove that he had no knowledge of the 
agreement of sale in favour of the plaintiff 
or whether it was the duty of the plaintiff 
to prove that the vendee, defendant No. 
3, had knowledge of the agreement in his 
favour. 

The Trial Court found that defendant 
No. 1 had power to sell the share of the 
minor also an 1 that the burden of proof 
lay upon the plaintiff to prove positively 
th it defendant No. 3 had notice of the 
agreement, in his favour. It further held 
that even if defendant No 1 had no power 
to convey the interests of the minor the 
plaintiff cannot succeed, as a partial decree 


for the specific performance cannot be 
made. Upon these findings the Court below 
dismissed the suit. 

The plaintiff has come up in appeal to 
this Court, and it has been contended that 
the decision of the lower Court on the ques¬ 
tion of the burden of proof is opposed to 
the current of authorities. There is no 
doubt that there used to be some contro¬ 
versy as to the burden of proof in such cases 
but the matter appears to have been set at 
rest by later authorities, for example, see 
the case of Naubat Rii v. Dhunkal Singh 
(1) and the case of Ganga Prasad v. Khuslial 
Chand (2). 

In our opinion the burden of proof lay 
upon defendant No. 3 to prove that he had 
no knowledge of the agreement of sale in 
favour of the plaintiff. He has given some 
evidence to prove that he had not this 
knowledge but this evidence is inconclu¬ 
sive and even if accepted, proves nothing 
more than that the existence of previous 
agreement was not discussed at the time 
of the sale. Defendant No. 3 did not put 
himself in witness-box nor did he state 
oil oath that he had no knowledge. We 
should have been prepared to accept light 
evidence in proof of this issue in negative 
form but as, in our opinion, there is no 
evidence at all worthy of the name we are 
constrained to hold that defendant No. 3 
has failed to discharge the burden of this 
issue. 

The other question that requires decision 
is whether defendant No. I had any light 
to agree to sell the interests of the minor 
defendant. It has not been seriously con¬ 
tended before us that he had such a right. 
It is, however, urged that it dees not lie 
in the mouth of defendant No. 3 who has 
derived his own title from an equally 
vitiated source, to question the title of the 
plaintiff. Whatever might be the position 
in an ordinary suit where itisa question 
of ordering specific performance it is for 
the Court to decide whether any relief 
should be given: and if so, what, and in 
circumstances like the present where the 
plaintiff bases one half of his title on a 
wholly void agreement, we find that he is 
entitled to no relief so far as the share of 
the minor is concerned. 

The next question that arises is whe¬ 
ther a decree for specific performance 
should be granted in respect of the share 

(1) 32 Ind. 019. 033; 33 A. 184; 14 A. L. J. 111. 

(2) 13 lad. Ca9. 940; 14 N, L. R. 27. 
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of (Jefendant No. 1. The plaintiff has 
otteied to purchase the share, of defendant 
tSo. 1 alone on payment of the entire con¬ 
sideration, i. e , Rs 5,600. There is authority 
for such a proposition for example see 
Mahm y d Ah v Y awar Beg (3) and Panoka 
Subba Ram Reddy v. Vadamadi Seshachel- 
lam Chetty (4) In the latter case it 
uas held that the purchaser in such a case 

1 J’* 3 entitled on offering to pay the whole 

purchase-money to a daoree directing the 

adult party to convey all his interest in 
the properties. 

accordingly accept the appeal in 
pait and direct that defendant No. l should 
execute a sale-deed in favour of the 
plaintiff conveying all his interests in the 
property in dispute in consideration of 
the entire amount of Rs. 5,GOO minus Rs 500 
(earnest money already paid). Having 
regard to the special features of this case 
we make no order as to costs. 

29 Ind. O, 628: mTj. 

L. J 328 ’ CaS ' 7 ' J: 33 “ 359; 7 M L T - 137; 20 M. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

' msT Civil Appeal No. 16 of 1924 

April G, 1925. 

. , TT , Present: —Mr. Dalai, J C. 

Lala HARKISHAN DAS— Defendant No 2 

—Appellant 

versus 

Musammat SUNDRO BIBI and others— 
c Pontiffs—Respondents 

" ■"* ■■■' 

\\ here a certain property is in the enqfnrlx- n 
Court which holds it not in its oun riSit but in he 
light of the rightful owner, a person claiming to be 
the owner of the property is entitled to maintain a 

perty 0, [p 42!!ToY°Lj hat he is owner of the pro- 

A present of ornaments by a Hindu to his wife inH 

the 

? gai “ st l * ie judgment and decree 
T,i Su ^°r/ J L na L te Judge, Mohanlalgani, 
Ar kn ^ V ’ dated the 24th January 19:?4 
■v, i• Mahamad Ayub, for the Appellant. 
Messrs, Lisheshwar Nath and Ganna 

Dayal Khanna, for the Respondents 
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i ^GMENT.-Chhanga Mai, defendant^ 

had four sons Gopi Kishan, Jai Kishan, Ear 
Kishan and Rup Kishan of whom Jai Kishan 
i« dead. 1 he plaintiffs are the widow and 
daughters of Jai Kishan who also left a son 
I jem Kishan. The plaintiffs have sued 
Dhhanga. Mai and his sui viving sons for a 
declaration that certain ornaments belonged 
to them and not to the defendants. Piem 
Kishan was not made a party defendant 
to the suit. He is a minor. It is not sug- 

g i w an y Person other than the 

plain iff, Musammat Sundro, his naluial 
guard urn is guardian of his property. 

1 he property in suit is at preseat in the 
custody of a Court of law, which happens 
to be the ower Court itself. In that Court 
, .P Kishan had brought one suit the 
object of which was to establish that 
certain properties were joint familv pro¬ 
perties and not the separate self-acuuiied 
properties of Jai Kishan and Har Kishan. 

I here was anolher suit by Prem Kishan 
for partition between himself and Har 
Kishan. In both suits the property in suit 
was not involved. In fact, in the present 
suit Rup Kishan has admitted that the pro- 
perty in suit belongs to the plaintiffs while 
the former suit by Prem Kishan was 
brought under the guardianship of Musam¬ 
mat Sundro, one of the plaintiffs to the pre¬ 
sent suit. 

Only Har Kishan has appealed and no 
other defendant from the decree for declara- 
tion granted by the lower Court. The legal 
ground of appeal was that the suit offended 
against the proviso to s. 42 of the Specific 
Relief Act. The low’er Court has rightly 
pointed nut that the property is in the 
custody of a Court and not in the custody 
of any of the defendants, so the plaintiff 
was not entitled to seek further relief 
by way of possession. A ruling of the 
Madras High Court, Vedanayaga Mudaliar 
v. Vedammal (1), has been quoted by 
the learned Judge of the lower Court. 
Besides that ruling I am of opinion that a 
case of the Allahabad High Court decided 
by a Bench: Jagannath Gir v. Tirguna 
Nand (2), also negatives the appellant’s 
contention. There the property was in 
possession of the Court of Wards anti rival 
Mahnnts were claiming succession thereto 
on the death of the last reigning Mahout. 

One Mohan t sued other M ah ants for a de¬ 
claration of title. The Trial Court in that 
(1) 27 M. 591 

(2; 23 Ind Gas 139; 37 A 135: 13 A. U J 252. 
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fcuit held that the Court of Wards was a 
necessary party and, therefore, a declaratory 
suit offended against the proviso to s. 42. 
The High Court reversed this view and 
held that as between the parties to the suit 
no relief for possession could be claimed 
and there was no necessity to make the 
third person in possession a party defend¬ 
ant to the suit. In the present case also 
the Court is holding property not in its 
own right but for the rightful owner and 
when the rightful owner obtains a declara¬ 
tion the Court will be willing to part with 
the property to that owner. 

As regards the ownership, I find consider¬ 
able difficulty in understanding the posi¬ 
tion of Har Ivishan appellant, lie wants to 
bring into issue the question whether the 
ornaments are the property of Jai Kishan 
deceased or the stridhan of his widow and 
daughters In the same breath he admits 
that he himself has no title to the property 
even if it belonged to Jai Kishan. If the 
property belonged to Jai Kishan it would 
be inherited by Prem Kishan and not by 
the appellant. What interest the appellant 
has to prosecute this appeal his learned 
Counsel was unable to explain. As already 
pointed out, these ornaments are not 
in dispute in the two suits respectively 
brought by Hup Kishan and Prem Kishan 
in the lower Court and still pending there. 
Even if these ornaments had been included 
in the plaints of those suits Hup Kishan 
has now specifically declared that the orna¬ 
ments belong to the plaintiffs and Prem 
Kishan is represented in the formers suit by 
his mother. If Prem Kishen afterwards has 
any claim he would have one against his 
mother and n ot against Har Kish in. 

It was also suggested that Har Kishan 
had the custody of the property so Prem 
Kishan may on a future date demand the 
property back from him. Of this custody 
there is no proof whatsoever on the record. 
The gentleman appointed by the Court in 
the pending suits of Rup Kishan and Prem 
Kishan to fetch the ornaments declared 
that he took them from the custody of 
Chhanga Mai and not from the custody of 
Har Kishan. 

When Rup Kishan admits the ornaments 
belong to the plaintiffs and when in the 
box containing the ornaments itself a piece 
of paper was found with a declaration that 
the ornaments were of Bibi Sundro (one 
of the plaintiffs of this suit), there cannot 
be the slightest doubt that the ornaments 


are stridhan. It appears that Jai Kishan 
was a war profiteer and made money during 
the war in business. He made the orna¬ 
ments for his wife and daughter and the 
surrounding circumstances are such as to 
lead to the conclusion that he made a pre¬ 
sent of them to his wife and daughter. 
There is no necessity for specific evidence 
that he in a public manner made such 
presents. The finding of the lower Court 
is perfectly correct that the ornaments are 
the stridhan property of the plaintiff 
females 

As to limitation, the slip inside the box 
containing the ornaments leaves no doubt 
in my mind that Musa mm at Sundro deposit¬ 
ed these ornaments with Chhanga Mai 
the most senior member of the family of 
Jai Kishan. The receiver has slated that 
even in 1921 when he took charge of the 
ornaments Chhanga Mai declared that they 
belonged to the plaintiff's. The dishonest 
intention was obviously subsequent and 
must have arisen in the minds of the con¬ 
testing defendants subsequent to 1st Feb¬ 
ruary 1921. The cause of action given in 
para. 13 of the plaint to have arisen in 
March and May 1922 appears to be correct 
and I hold accordingly. There is, therefore, 
no bar of limitation. 

I dismiss this appeal with costs. 

z. k Appeal dismissed. 


RANGOON HIGH COURT. 

FULL BENCH. 

Civil Rbfkrbncb No. 33 of 1924. 

December 22, 1924. 

Present :—Sir Sydney Robinson, Kt., 
Chief Justice, Mr. Justice Lentaigne 
and Mr. Justice Cunliffe. 

MAUNG SHWE MYAT— Applicant 

versus 

MAUNG PO SIN AND ANOTHER - 

Respondents. 

Civil Procedure Code (Act V of 1908), 0. VI, r. 17 
— Amendment of -plaint — Promissory-note, suit on-- 
Alternative cause of action, whether can be allowed to 
be set up. 

Where a plaintiff sues on a promissory-note simply 
and solely without adding an alternative cause of 
action based on the original loan, he can be allowed tc 
succeed on such original cause of action after making 
th3 neoessiry amendment, [p. 426, col. 2.] 
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In 3Uoh a case the necessary amendment should be 
allowed where the original loan is admitted and where 
the sole result of refusing it would be to force the 
plaintiff to file another suit. 

ORDER OF REFERENCE TO A 

FULL BiNCH. 

Young, J. —The only question in this 
appeal is whether when a plaintiff sues on a 
promissory-note simply and s dely without 
adding an alternative cause of action 
based on the original loan, he should be 
allowed to succeed on such original cause 
of action. 

In the Full Bench case of Maung Kyi 
V- M'a Ma Gale(l) the following question 
was referred to the Full Bench, “Where 
money is lent and at the same time a pro¬ 
missory-note is given therefor, can the 
creditor sue for the money flue as on the 
original contract of loan, if the promissory- 
note cannot be proved ?” 

The question was answered by the 
majority of the Full Bench in the affirma¬ 
tive, but the case referred does not seem 
to touch the present question, though the 
suit on which the reference was made 
seems as here to have been on a promissory- 
note purely and simply. The question 
referred was merely whether the creditor 
could sue for the money as due on the 
original contract of loan, and did not take 
into consideration the question whether he 
could sue on the original cause of action 
without having pleaded it. The cases in 
In lia are at variance on the point. But 
in Baijnath Das v. Saligram (2) the. latest, 
I can find, it was held that where a 
promissory-note which is inadmissible 
in evidence is taken for a pre-existing 
debt, the creditor may recover the 
debt. The action will be for money 
had and received and the suit brought on 
the promissory-note will be treated as suit 
for money bad and received provided that 
the pleadings are properly framed for that 
purpose. 

I agree with this ruling and as the 
question referred to the Full Bench in 
Maung Kyi v. Ma Ma Gale (I), does not 
seem to me to raise the point, I refer the 
following question to a Bench, Full or 
otherwise, as the Chief Justice may direct, 
“Whether where a plaintiff sues on a pro¬ 
missory-note simplj' and solely without 
adding an alternative cause of action 
based on the original loan, he should be 

(1) 51 Ind. Cas. 84; 10 L B. R. 54; 12 Bur. L R 

137. 
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allowed to succeed on such original cause 
of action.” 

Mr. Ba Thein, for the Applicant. 

Mr. R. M. Sen, fur the Respondents. 

JUDGMENT OF THE FULL 

BENCH. 

Robinson, C. J. —The question referr¬ 
ed to the Full Bench is whether, where 
a plaintiff sues on a promissory note 
simply and solely without adding an 
alternative cause of action based on the 
original loan, lie should be allowed to 
succeed on such original cause of action. 

In Maung Kyiv. Ma Ma Gale (l; it was 
held that, where money is lent and at 
the same time a promissory-note is given 
therefor, the creditor is not debarred fjom 
suing for the money lent as on the original 
contract of loan, if the promissory-note 
cannot be proved. 

In the present case there was no prayer 
for a decree based on the original loan ; 
but the matter apnears to us to he covered 
by the previous Full Bench ruling for 
an amendment of the pleadings can be 
allowed at any slag* of the proceedings 
and could have bern allowed in this ease. 
After amendment, the case will he covered 
by the previous Fid l Bench decision. 
Amendment could clearly he allowed in 
a case where the original loan is admitted 
and where the sole result of refusing it 
would be to force plaintiff to another suit, 
to avoid which is one of the principal 
objects of the much wider rule as to 
amendment which lias now been introduced. 

I would answer the. question referred 
bv saving that he should be so allowed 
after the necessary amendments have been 
made. 

Lentaigne, J.— I concur. 

Cunliffe, J.— I concur. 

z. k. Answered accordingly. 

(2) 16 Ind. Cas. 33. 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 769 of 1923. 

June 4, 1924. 

Present: —Sir Shadi Lai. Kt., Chief Justice. 
The Firm KUNDAN LAL MUKANDI 
LAL— Plaintiff — Petitioner 

versus 

KANSHI RAM and another—Defendants 

—Respondents. 

Civil Procedure Code (Act V of 190S), s. 151—Law 
of Limitation, whether can be evaded by use of s. 151, 
C. P. C .— Kx parte decree, application for setting aside 
barred — Decree, whether can be set aside under s. 151, 

C. P. C, 

Where a definite period of limitation has been pre¬ 
scribed by law within which action could be taken, a 
Court is not entitled to extend such period by invok¬ 
ing s 151 of the C. P. C. 

Ajolhia Mahtonv. Phul Kuer, G5 Ind. Cas. 311; 1 
Pat. 277; (1922) Pat 61; (1922) A. I. R. (Pat.) 479, relied 
upon. 

Therefore, where an application to set aside an 
ex parte decree is barred by time, a Court cannot 
evade the Law of Limitation by acting under s. 151 of 
the C. P. 0. 

Petition, under s. 14 of Act VI of 1918, 
for revision of an order of the Subordinate 
Judge, Fourth Class, Jagadhri, District 
Am ha la. elated the 6 th August 1923 
Mr. Shumair Chain! , for the Petitioner. 

JUDGMENT. —An ex parte decree was 
granted to the plaintiff on 7th January 
1920, and it was not until 21st February 
1923 that the defendants made an applica¬ 
tion for an order to set aside the ex parte 
decree. Now, summons were duly served 
upon the defendants and the terminus a 
qua under Art. 161 of the Limitation Act 
is the date of the decree. The applica¬ 
tion to have the decree set aside was con¬ 
sequently barred by time. 

The learned Judge of the lower Court 
is, however, of opinion that he can evade 
the Law of Limitation by acting under s. 
151, C. P. C. This view is entirely erroneous. 
Where a definite period of limitation has 
been prescribed by law within which ac¬ 
tion could be taken, a Court is not entitled 
to extend such period by invoking s. 151 
of the C. P. C. If any authority were 
needed on the subject, I would refer to the 
judgment of the Patna High Court in 
Ajodhia Mahton v. Phul Kuer (1). 

1 accordingly accept the application for 
revision and dismiss the application made 

(1) 05 Ind. Cas. 341; 1 Pat. 277; (1922) Pat. 61; (1922) 
A. I. R. (Pat.) 479. 
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by the defendants for setting aside the ex 
parte decree. The defendants must pay 
the costs incurred by the plaintiff in this 
Court as well as in the Court of first 
instance. 

s. d. Application accepted. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 160 

of lb24. 

May 27, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr Justice Daniels. 

ZORAWAR SINGH and others— 

Defendants —Appellants 

versus 

BHAGWAN SINGH and another— 
Plaintiffs—Rks» on* en'is. 

U. P. Land Revenue Act {III of 1901), ss. 111,233 (k) 
— Partition- Question of title, raised but not decided 
effect of—Jurisdiction of Civil Court. ’ 

Section 233 (k) of the’CJ. P. Land Revenue Act is 
not limited to eases in which a question of proprie¬ 
tary right has been determined under s. ill of the 
Act. Where a question of proprietary right is de¬ 
finitely raised by a party before the partition Court 
but the relief asked for is not granted by that 
Court the relief must be deemed to have been re¬ 
fused and t he aggrieved party cannot subsequently re¬ 
agitate the same matter in the Civil Court In 4vft 
cols. I & 2.) ' 1 

A revenue partition operates as a clearing up of 
disputed titles and a title declared at a partition 
may be safely relied on against all persons who were 
parties to the partition proceedings, fp. 428, col. 2.1 

The final allotment of land on a partition is con¬ 
clusive even though the question of proprietary title 
which it is subsequently sought to raise in a civil suit 
was not directly raised and decided in the partition 
[ibid. 1 

Ram Subhag Singh v. Dip Narain Singh, 64 Ind Caq 
433; 44 A. 74; 19 A. L. J. 8 :5 ; (19 22) A I. R. ( A j 1*8 
Gokaran Singh v. Ganga Singh, 52 Ind. Cas. 779- 49 A 
91; 17 A. L. J. 1072,1 U. P. L. R. (A.) 136, Nasir 
Ahmad v. Muhammad Sharif, 79 Ind. Cas. 345- jc, a 
453: (1924; A.I.R. (A.) 682; L. R. 5 A. 110 Rev. Bhunni 
Singh v. Ujagar Singh. 58 Ind. Cas. 122; 18 A I T 
928 2 U. P. L R. (A.; 306; 44 A. 83, and Bijai ' Misir 
v. Kali Prasad Misir, 41 Ind. Cas. 912; 39 A 469- 
A. L J. 493, followed. ' 15 

First appeal from an order of the Sub¬ 
ordinate Judge, Muttra, dated the 1st 
August 1924. 

Mr. N. P. Asthana, for the Appellants. 

Dr. K. N. Katju and Mr. Gopinath Kunzrv 
for the Respondents. 9 
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JUDGMENT. 

Daniels, J. —The question for deci¬ 
sion in tins appeal is whether the present 
suit is barred by the provisions of s. 233 
(Aq of the Land Revenue Act. The present 
suit is fora declaration that the plaintiffs 
are owners in possession of an area of 
25T7 acres out of a khata of 104 acres in Mahal 
Bhagwan Singh, Mauza Sampat Jogi and 
that the defendants are wrongly entered 
in the revenue papers as owners of the 
equity of redemption. The area of which 
the property in dispute forms a part was 
originally mortgaged to Sahib Singh, a 
collateral relative of the parties. The 
plaintiffs are sons of Gulab Singh, the 
head of another branch, and the defendants 
are the heirs of Durg Singh who represented 
a third branch of the family. The equity 
of redemption in this property was pur¬ 
chased in equal shares in the names of 
Durg Singh and Sahib Singh at some 
time subsequent to the mortgage. 

On 17th March 1909 the plaintiffs applied 
for partition of this property impleading 
Durg Singh whose name they asserted to 
be fictitiously entered in the khewat and 
whom they asserted to have no proprietary 
interest in the property. There is on the 
record of the partition suit an application 
purporting to be made by Durg Singh 
admitting that his name was fictitiously 
entered. The petition was not verified 
and in the partition as finally made Durg 
Singh continued to be recorded as proprie¬ 
tor of the area now in dispute and the sons 
of Gulab Singh as mortgagees. The Trial 
Court held that s. 233 (k) applied and 
dismissed the suit. The lower Appellate 
Court has reversed this finding and remand¬ 
ed the suit for decision on the merits. The 
argument of the respondents, which found 
favour with the learned Subordinate Judge, 
is that as no question of proprietary right 
was raised by any co-sharer under s 111 
or s. 112, the question was never decided 
by the Revenue Courts, and further that 
s. 233 (k) cannot apply as the share in 
dispute and the share allotted to the 
plaintiffs were both included in one mahal . 

It appears to us however that the rulings 
of this Court do not permit us to accept this 
contention. Section 233 (k) is not limited to 
the case in which a question of proprietary 
right has been determined under s. 111. 
In this case the question of proprietary 
right involved was definitely raised by the 
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plaintiffs in their application to the parti¬ 
tion Court and as the relief which they 
asked for in respect of this land was not 
granted, it must be deemed to have been 
refused. A Bench of this Court held in 
Ram Subhag Singh v. Dip N (train Sirnjh (1) 
that the final allotment of land at a parti¬ 
tion is conclusive even though the question 
of proprietary title which it is sought to 
raise in the civil suit was not directly 
raised and decided in the partition. We 
may refer to Gokaran Singh v. Ganga Singh 

(2) . Nazir Ahmad v. Muhammad Sharif 

(3) is a recent instance of the application 
of the same principle. The learned Judges 

sav : — 

% 

“ It seems to us that the Legislature has 
given the Revenue Courts exclusive jurisdic¬ 
tion over the partition of a mahal among 

recorded co-sharers.There is no doubt 

that if the plaintiffs had framed their suit 
so as to confine their claim merely to 
damages, they might have succeeded. But 
they have chosen to join this claim to a 
claim to obtain exclusive possession of 
certain specified plots, which undoubtedly 
are the subject of the partition ". 

In Bhupal Singh v. Ujagar Singh (4) the 
plaintiff sued for a declaration of his title 
to a pre-empted share which had not been 
allotted to him at the partition. The 
Letters Patent Bench, affirming the decision 
of the Judge who heard the appeal, held 
that the case was governed by the Full 
Bench ruling in Bijai Misirv. Kali Prasad 
Misir (5), and that s. 233 ( k) was a bar 
to the suit. Whatever may be said against 
this rule it has at least this great advantage 
that a revenue partition operates as a 
clearing up of disputed titles, and that a 
title declared at a partition may be safely 
relied on against all persons who were 
parties to the proceedings. 

The course of decision of this Court has 
now definitely established the principle 
that s. 233 (k) debars Civil Courts from 
questioning the final allotment of land anu 


(1) 64 Ind. Cas. 438; 44 A. 74; 19 A. L. J. 865; (1922) 

V. I. R. (A.) 158. _ 1A «n i tt 

(2) 52 Ind. Cas. 779; 42 A. 91; 17 A. L. J. 10--; 1 v- 

?. L. R. (A.) 136. 4 _ p , v > 

(3) 79 Ind. Cas 345; 46 A. 453; (1924) A. I. R- (*■) 

182: I,. R 5 A 110 Rev. 1T . n . R 

(4) 58 Ind. Cas. 122; 13 A. L. J. 928; 2L .P. L. «■ 

A.) 306; 43 A. 88. T 

(5) 41 Ind. Cas. 912; 39 A. 469; 15 A. L. J. 496. 
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title effected by means of a partition, and 
to depart from this rule would merely be to 
throw the law again into the state on 
uncertainty which formerly prevailed * 
regarding it. 

We think, therefore, that in the view of 
the scope of s. 233 (k) which has been 
accepted by this Court the appeal must 
be allowed and the decree of the Trial 
Court restored. We direct accordingly. 
The appellants will get their costs of this 
appeal including fees on the higher scale. 

Sulaiman, J. — 1 concur in the pro¬ 
posed order. As the plaintiffs had definitely 
asked the partition Court to allot to them 
exclusively the property entered in the 
name of Durg Singh on the allegation that 
his name was fictitiously recorded and as 
the Court did not grant their prayer, 
it must be deemed to have been refused. 
The plaintiffs cannot now re-agitate the 
same matter in Civil Court. 

z. k. Appeal allowed. 


LAHORE HIGH COURT. 

Fiks r Civil Appeal No. 123 uf 1923. 

April 1G, 1921. 

Present : — Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 

Sayad NUR HUSSAIN SHAH and 
others—Plaintiffs—Appellants 

versus 

Musammat HUSSAIN BIBI— Defendant 

— Respondent. 

Religious Endowments Act (XX of 1863), s. lit — 
Suit for removal of trustee—Validity of trustee's 
appointment, whether can be gone into — Trustee's con¬ 
duct not inspiring confidence — Removal. 

In a suit, under s. 14 of the Religious Endowments 
Act, for the leinoval of a trustee, the question of the 
validity of the appointment of the trustee cannot be 
gone into. [p. 430, col. 2.J 

The interests of a trust arc supreme and a Court 
must have regard to such interests in dealing with 
he question whether the persons appointed as 
trustees are persons who can be properly entrusted 


with the management of tlie institution. Therefore, 
where it is clearly proved that the interests<f the 
trust have not been kept in view and that the 
trustee’s conduct has not been such as to inspire 
conlidence, a Court should direct removal of the 
trustee, [p. 432, col. 1.] 

Mahomed Ismail Aril)' v. Ahmed Moolla Dawood, 
35 Ind. Cas. 30; 43 C. 10s5; 14 A. L. J. 741; (191(b 1 M. 
W. N ICO: 20 C. W. N. 1118; 20 M. L. T. 110; 18 Bom. 
L. K. 611; 31 M. L. J. 200; 24 C. L. J. 108; 4 L. W. 209; 
9 Bur. L. T. 141; 8 L. B. R. 517; 43 1. A. 127 <l\ C.j, 
referred to. 

First appeal from a decree of the Dis¬ 
trict Judge, Lalioie, dated the 3rd January 

1923 

Bakhshi Tele Chand and Mr. Nihal Chand 
Mehra and Lala Mehr Chand Maliajan , for 
the Appellants. 

Lala Badri Das , R. B., and Lala Tirath 
Ram , for the Respondent. 

JUDGMENT. —This appeal arises out 
of a suit brought by the plaintiff's under 
s. 14 of the Religious Endowments Act 
(XX of 18G3) in respect of a religious in¬ 
stitution at Lahore known as the Takia 
Rasul Shahian. 

The first two plaintiff's are the incumb¬ 
ents of the yaddis at Alvvar and Hindon 
in the Bharatpur State respectively and 
the other two are certainRasul Shahi Fakirs 
having an interest in the maintenance and 
preservation of the wakf which is the 
subject-matter of dispute in the present 
litigation. The defendant Musammat 
Hussain Bibi is the daughter of one Nazir 
Hussain, also a Rasul Shahi Fakir, and has 
been in possession of the trust property 
ever since the death of her father which 
took place in 1899. It was alleged in the 
plaint that the defendant was not a validly 
appointed trustee and that even if she was 
she was not fit to remain in charge of the 
office any longer inasmuch as she has been 
setting up an adverse title of her own and 
has been otherwise misconducting herself 
in discharge of her duties as a gaddi - 
nashin. It was accordingly prayed that 
the defendant be removed irom the position 
of a trustee and that it be declared that 
the plaintiff's have the light to appoint 
another in her place. It appears that in 
1913 the defendant had alienated certain 
trust properties and had described herself 
in the sale-deeds as the exclusive owner 
thereof. * In the suit as originally institut¬ 
ed the alienees were also impleaded as 
defendants and it was prayed that the said 
alienations be set aside and declared null 
and void. The learned District Judge, 
however, by his order dated the 7th Decent 
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ber 1920, held that the alienees were not 
proper parties to the suit and that the 
plaintiffs should confine their suit to the 
reliefs claimed against Musammat Hussain 
Bibi alone. The names of the alienees were 
accordingly stiuck off the list of the de¬ 
fendants and the plaintiffs were directed 
to file an amended plaint. The defendant 
repudiated the allegations made by the 
plaintiffs in their plaint and contended that 
she had been duly appointed a gaddi- 
nashin and had properly managed the in¬ 
stitution. 1 he only issue framed was as 
follows :—. 

Is Musammat Hussain Bibi liable to be 
removed from her office as trustee be¬ 
cause : — 

(а) She was not lawfully appointed; 

(б) She has misconducted herself in that 

position. 
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trustee, manager, superintendent or 
member of such committee, in respect of 
the trusts vested in, or confined to them 
respectively, and the Civil Court may direct 
the specific performance of any act by such 
ti ustee, manager, superintendent, or member 
of a committee, and may decree damages 
and costs against such trustee, manager, 
superintendent, or member of a committee, 
and may also direct the removal of such 
trustee, manager, superintendent or member 
of a committee.” The section clearly con¬ 
templates that there is a trust in existence 
and that the person in whom that tiust 
vests is a validly appointed trustee or 
manager in respect thereof. The section 
only deals with the condition under which 
a trustee or a manager could be removed 
from his office and makes no reference to the 
question of his appointment as such trustee 


The learned District Judge held that 
the validity of the appointment of the de¬ 
fendant as gaddinashin could not be 
challenged in this suit and that the plaint¬ 
iffs had entirely failed to show that the 
defendant had in any way neglected her 
duties as a trustee or that she had commit¬ 
ted any act of misfeasance or breach of 
trust which would justify her removal fiom 
the office. The suit was according!)’ dis¬ 
missed. Against this decision the plaintiffs 
have preferred a first appeal to this Court 
and we have listened to lengthy arguments 
by Counsel on both sides. 

The first point which we have to consider 
is whether it is competent to the plaintiffs 
to question the validity of the defendants 
appointment as a trustee in this suit. The 
suit is clearly one under s. 14 of the Re¬ 
ligious Endowments Act and has been 
instituted after the necessaiy permission 
under s. 18 of the Act was obtained from 
the District Judge. Now s. 14 of the Re¬ 
ligious Endowments Act is in the following 
terms: — 

“Any person or persons interested in any 
mosque, temple or religious establishment, or 
in the performance of the worship or of the 
service thereof, or the trusts relating thereto 
may, without joining as plaintiff any of the 
other persons interested therein, sue before 
the Civil Court, the trustee, manager or 
superintendent of such mosque, temple, 
or religious establishment, or the member 
of any committee appointed under this 
Act, for any misfeasance, breach of trust 
©r neglect of duty, committed by such 


or manager. If a suit is instituted lor the 
removal ul a trustee under this seel ion the 
only question with which the Court has to 
deal is whether the defendant lias or has 
not been guilty of any misfeasance, breach 
of trust, or neglect of duty. If the plaintiffs* 
allegations as to the defendant having com¬ 
mitted acts of misfeasance or breach of 
trust are proved the Court may direct his 
removal from the office, but we do not think 
that it is competent to the Court to hold an 
enquiry into the question as to whether the 
original appointment was or was not valid. 
It has been argued that the defendant is a 
female and tlmt according to tlie rules of 
the Rasul fcjhahi sect, a female cannot hold 

office of a guddi nashin. It has further, 
been argued that the defendants’ father 
Nazir Hussain, was also a trespasser and 
that he had never been appointed a trustee 
in accordance with the rules laid down by 
the parent shrines at A1 war in this dirt cl ion. 
In our opinion Lhtse points are cleaily ii- 
rtlevent to the present case, and we must 
hold for the purpose of this suit that the 
defendant was a validly appointed trusiee 
and that the question ol the validity ol her 
appointment cannot be questioned in this 
suit. 

As to the second question we are unable 
lo agiee with the iinding of the learned 
District Judge that the defendant has no 
neglected her duties and ihat the cl. a if- e o 
misfeasance of breach of tiust has not Lteii 
established against her. The question is 
clearly one of lact ai.d depends entm / 
upon the inference to be diawn fun , 
evidence in the case. It was alleged ip i “ 
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plaint that the objects for which the trust 
was created were the following:— 

1. to hold urs every year, 

2. to feed fakirs, i. e., clarweshes and 
arrange for their residence and comfort. 

3 to perform kawali and khatam every 
Thursday. 

4. to solemnize all ceremonies of Rasul 
Shalli Fakirs, and 

5. to discharge duties connected with 
the mosque, etc., and to appoint a capable 
Imam of the mosque. 

The plaint ill’s case is that the defendant 
ever since the date of her taking charge of 
the property has carried out not even one 
of the objects above recited and that she 
has been bringing the income of the trust 
property to her own private use. A large 
number of witnesses have been produced 
who deposed that the defendant has mis¬ 
managed the properly and that she has 
committed other acts of misfeasance which 
ari not calculated to inspire conlidence in 
her career as a trustee and which render 
her absolutely unfit to remain in charge of 
the oflice any longer. Nur Hussain (P. W. 
No. 1) states that the defendant and her 
father, Nazir Hussain, have been causing 
much damage to the trust property and 
that they have even removed the tomb of 
Pir Gohar Shah, a previous incumbent of 
the shrine, and have been tying a she- 
buffalo on that place. He further states 
that the bricks of the tharra have been 
taken out and sold and that the big gate has 
also been taken out and sold. The income 
of the shrine according to him ought to be 
spent on improving the shrine and keeping 
a langar , but the defendant has been doing 
quite the reverse He also deposed to the 
effect that the defendant, has misappropri¬ 
ated the whole income. The witness is sup¬ 
ported in the allegations made by him by 
Saidullah Khan (P. W. No. 3i, Karam Ali 
(P. W. No. 10), Ghulam Mohammad (P. W. 
No. ll), Allah Ditta (P. W. No. 26), and a 
number of other witnesses whose names it 
is not necessary to mention in this judg¬ 
ment. Indeed the defendant's own witnesses 
have admitted that they had never seen 
any urs being performed in this shrine 
during 1 he incumleney of the defendant. 
Allah Bakhsh (D. W. No. l)statesthat. there 
never was an annual fair at the Takia, 
Allah Ditta (D. W. No. 2) states that no 
annual fair has ever been held at the Takia 
Muhammad Ibrahim (D. W. No. 3) and 
L&khmi Das (D. \V. No. 6) have also made 
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similar statements. Sowaya Mai (D. W. No. 
5) states that no annual fair lias been held 
at the takia for the last six or seven years. 
Sultan Ahmad (D \V. No. 7) says that he 
has not seen any urs taking place for the 
last 18 years. Rahim Bakhsh (D \V. No. 
8), Khuda Bakhsh (1). W. No. 9), Ghulam 
Hussain (D. YV . No. 10) and Nur Muhammad 
(bh W. No. 11) have also deposed to the 
effect that they have never seen any annual 
fair being held at the takia. No evidence 
has been produced by the defendant to 
prove that she has been feeding any fakirs 
or making any arrangements for their resi¬ 
dence and comfort in this shrine. As to 
any kawali or khatam being performed at 
the shrine there is not the slightest evi¬ 
dence on the record, not is there any evi¬ 
dence to show that the mosque, has been 
properly looked after or that any capable 
Imam has been appointed to" lead the 
prayers. The most serious charge against 
the defendant, however, is that she has been 
setting up an adverse tille of her own and 
has been persistently denying the religious 
character of the property. In a sale-deed 
dated the 20th February 1913 execuied by 
her in favour of Sheikh Ata Jlahi she des¬ 
cribes herself as the exclusive owner of the 
property, having inherited the same under 
a Will executed by her late father Nazir 
Hussain on the 18th August 1899. By this 
deed she alienated 15 marlas of land for a 
sum of Rs. 2,000 and it was stated in the 
deed that out of the sale consideration of 
Rs. 2,0.;0 a sum of Rs. 1,000 was requiied 
to redeem a certain house known as the 
kothi and the rest for the construction of 
new houses for her own residence. On the 
4th September she executed another sale 
deed of 5 marlas of land in favour of Sheikh 
Abdul Rahman for a sum of Rs. 9t0 neces¬ 
sity for the sale being to pay off a decree 
outstanding against her. In this sale-deed 
also she has described herself as the abso¬ 
lute owner of the land sold and has clearly 
denied the religious character of the pro¬ 
perty. In a previous suit instituted in 1914 
by Nur Hussain Shah and others for a de¬ 
claration that the property was waqf and 
that they were entitled to its possession and 
management, the defendant j\ lusamviat 
Hussain Bibi stated that the property was 
not wakf and that she was the exclusive 
owner thereof The finding of the Court, 
however, was against the defendant and it 
was held that the property was wakf and 
she was not its exclusive owner. It isprob* 



432. BAPUJI V. 

ably on account of this finding that in the 
present suit the defendant has admitted the 
religious character of tlie property and lias 
not set up her own title in respect thereto. 
Her witnesses, however, do not support 
her in the position that she has taken up in 
this suit, and it is obvious from their evi¬ 
dence that the defendant has always treated 
the property as her own and has never ad¬ 
mitted that it was wakf. Allah Bakhsh 
(D. W. No. 1) states that the defendant is 
the absolute owner of the property and so 
was her father before her. Allah Ditta 
(D. W. No. 2) states that the defendant sold 
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ed from the trusteeship of the gnddi in 
question. 

We accordingly accept the appeal and 
settingaside the order of the learned District 
Judge decree the plaintiffs' suit with costs 
throughout. 

s - Appeal accepted. 


a plot of land attached to the takia and 
that the sale proceeds went to pay her 
father's debts. Muhammad Ibrahim (I). W. 
No. 3) stated that people have always treated 
the defendant and her father as the absolute 
owner of the property and that he has 
neverseen any outsider paying a visit tothe 
takia. iSultan Ahmad (D. W. No. 7) gives 
a similar statement and says that the takia 
is the ancestral property of Musammat 
Hussain Bibi. It is thus obvious that the 
defendant has persistently contended that 
the property connected with the gaddi has 
not a religious foundation and that the pro¬ 
perty claimed as public trust was the private 
property of herself and her late father, Nazir 
Hussain. In the case of Mohammed Ismail 
Ariif v. Ahmed Moolla Dawood (1), it was 
laid down by the Privy Council that the in¬ 
terests of the trust are supreme and the 
Court must have regard to such interests in 
dealing with the question whether the per¬ 
sons appointed as trustees are persons who 
can be probably entrusted with the manage¬ 
ment of the institution. In the present case 
it is clearly proved from the evidence pro¬ 
duced on both sides that the interests of 
the trust have not been kept in view and 
that the defendant's conduct has not been 
such as to inspire confidence. There is no 
doubt that it has been held in some cases 
that the mere denial of the existence of a 
public trust, if bona fide, does not by itself 
disqualify the man from being appointed 
or retained as trustee of the institution. We 
are, however, convinced that this is not such 
a case and that under the circumstances the 
retention of the defendant as trustees should 
not be upheld and that she should be remov- 

il) 35 lad. Cas. 30; 43 C. 1085; 14 A. L. J. 741; (1916) 
1M W. N 460; 20 C. \V. N. 1118; 20 M. L T. 110; 18 
Horn. L. R. 611; 31 M. 1.. .1. 290: 2t C. L. J. 198; 4 L. 
TV. 269; 9 Bur. L. T. 141; 8 L. B. R. 517; 43 I. A. 127 

^P. C-). 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 37-B of 1924. 

April 9, 1925. 

Present: —Mr. Wadegaonkar, A. J. C. 
BAPUJI —Plaintiff—Appellant 

versus 

IvISAN—D efendant—Respondent. 

Malicious prosecution—Damages, suit for — Reason¬ 
able and probable cause, what is—Conviction of plaint¬ 
iff in First Court—Acquittal in Appellate Court — 
Presumption Burden of pi-oof. 

In a suit to recover damages for malicious pro¬ 
secution it is incumbent on the plaintiff to prove (a) 
that he was prosecuted by the defendant, (b) that 
the prosecution ended favourably to him, his innocence 
having been pronounced by a competent tribunal and 
(c) that the defendant acted without reasonable and 
probable cause and (d) that the defendant was actuated 
by malice, [p. 433, cols. 1 & 2.J 

Gopalakrishna Kudva v. Bangle Xarayan Kamthy, 
45 Ind. Cas. 803; 34 M. L. J. 517; 23 M. L. T. 341; 7 
L. \V. 601; (1918; M. W. N 454, Crowd// v. Reilly, 18 
Ind. Cas 737; 17 C. W. N. 554; 17 C. L. J. 105, and 
Battu Lai v. Ramchand, 12 C. P. L. R. 21, followed. 

In such a suit the mere production of the judgment 
of the Criminal Court by the plaintiff is not enough to 
prove his innocince. I p. 413,00'. 2.J 

Reasonable and probable cause is an hone3t belief 
in the guilt of the accused based upon a full con¬ 
viction founded upon reasonable grounds of toe 
existence of a state of circumstances which, assum¬ 
ing them to be true, would reasonably lend any 
ordinarily prudent and cautious man placed in the 
position of the accuser, to the conclusion that the 
person charged was probably guilty of the crime 
imputed. [ibid.\ 

If the plaintiff has been convicted in tin 
instance and ultimately acquitted on appeal, the pie- 
sumption is against the absence of reasonable any 
probable cause unless the original conviction > 3 
proved to have proceeded on evidence known h\ tne 
defendant to be false, or on the wilful suppression t»y 
him of material facts, fp. 434, col. 1.] 
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Jagnaraycin Dubey v. Bidapat Dubey , ‘ 

>9; .1923) A. I. R fPat.) 341; 4 P. L. T. 202; 1 Pat. L. 
. 332, Jadubar Singh v. Sheo Saran Singh. -1 A. -»>. 


A. W. N. (1898) 161; » Ind. Dec. (S. s.) «-8. and . h m 
Bibi v. Chairman of Baranagore Municipality, o • 
Cas. 675; 12 C. L. J' 410, followed. , 

Appeal against a decree of the oecon 

Additional District Judge, Akola, dated 





[89 t. 0.1923] sapuji v. 

31st January 1923, in Civil Appeal No. 27 of 
1923. 

Messrs. A. V. Khare and W. B. Pendhar- 
kei\ for the Appellant. 

Mr. M. B. Niyogi , for the Respondent. 

JUDGMENT.- -This appeal arises out 
of a suit for damages for malicious pro¬ 
secution. It appears that the defendant had 
prosecuted the plaintiff for the offence of 
extortion punishable under s. 384, Indian 
Penal Code. His case in the Criminal 
Court was that the cattle belonging to the 
plaintiff had trespassed upon his land and 
damaged his crop, that he consequently 
impounded them, that the plaintiff had to 
pay Rs. 14-14 in order to get his cattle releas¬ 
ed from the cattle pound, and that plaintiff 
subsequently realised this sum forcibly 
from him by using threats and by wrongful¬ 
ly confining him in his house. The Trying 
Magistrate convicted the plaintiff under 
s 384 of the Indian Penal Code and sentenc¬ 
ed him to two months’simple imprisonment 
and fined him Rs. 25. On appeal the Sub- 
Divisional Magistrate maintained the con¬ 
viction but reduced the sentence. Plaintiff 
thereupon applied to this Court to revise 
the order of the Sub-Divisional Magistrate 
and this Court on revision quashed the 
conviction of the plaintiff and acquitted 
him. Plaintiff alleged that the defendant 
had prosecuted him in the Criminal Court 
without reasonable and probable cause and 
that in doing so he was actuated by malice. 
He claimed Rs. 2,000 as damages from the 

defendant. 

rue t'rial Court found that the defendant 
actsd maliciously and without reasonable 
aaJ probable cause in instituting a com¬ 
plaint against the plaintiff and passed a 
decree for Rs. 955 with proportionate costs 
against him. The Additional District 
Judge on appeal came to the conclusion 
that me plaintiff had failed to prove malice 
and want of reasonable and probable cause. 
He, therefore, set aside the decree of the 
First Court and dismissed plaintiff's claim 
with costs. Agaiust this deciee plaintiff has 
preferred this appeal. 

It has been repeatedly held that in a suit 
to recover damages for malicious prosecu¬ 
tion it is incumbent on the plaintiff to prove 
the following things : — 

(1) that he was prosecuted by the de¬ 
fendant, 

(2) that the prosecution ended favour¬ 
ably to him, his innocence having been 
pronounced by a competent Tribunal, 

28 
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(3) that the defendant acted without 
reasonable and probable cause, and 

(4) that the defendant was actuated by 
malice: [ Gopalakrishna Kudva v. Bangle 
Narayan Kamthy (1), Crowdy v. Reilly v2) 
and Battu Lai v. Ramchand (3).] 

It has further been held that in such a 
suit the plaintiff has in the first instance to 
prove his innocence and that for this pur¬ 
pose it is not enough for him to produce the 
judgment of the Criminal Court, which 
terminated in his acquittal : Goberdhan 
Singh v. Ram Badan Singh (4). It is, there¬ 
fore, necessary to see whether the plaintiff 
has succeeded in establishing that the de¬ 
fendant acted maliciously and without 
reasonable and probable cause in prosecut¬ 
ing him for the offence punishable under 
s. 384, Indian Penal Code. On this point 
the lower Appellate Court has given a find¬ 
ing against him. He, however, challenges 
the correctness of this finding by urging 
that the lower Appellate Court has not 
understood the meaning of the expression 
“ reasonable and probable cause " and has 
misappreciated the evidence adduced by 
him (plaintiff) on this point. The expression 
“ reasonable and probable cause" has been 
defined by Mr. Justice Hawkins in Hicks 
v. Faulkner (5). In that case after making 
it clear that to succeed in an action for 
malicious prosecution the plaintiff must 
allege and establish both (a) absence of 
reasonable and probable cause and (b) 
malice, the learned Judge has defined 
“reasonable and probable cause" as "an 
honest belief in the guilt of the accused 
based upon a full conviction, founded upon 
reasonable grounds, of the existence of a 
state of circumstances, which, assuming 
thim to be true, would reasonably lead any 
ordinarily prudent and cautious man, placed 
in the position of the accuser, to the con¬ 
clusion that the person charged was probab¬ 
ly guilty of the crime imputed." With 
this definition before us let us see how far 
the plaiutiff has succeeded in establishing 
the absence of reasonable and probable 
cause on the part of the defendant in in¬ 
stituting criminal proceedings agaiust 
him. 

(1) 45 Ind. Gas. 803; 31 M. L. J. 517; 23 M. L. T. 341; 

7 L. IV. 601; (1018) M. W. N. 454. 

(2) 18 lad. C.is. 737 ; 17 c. \V. N. 551; 17 C. L. J. 105. 

(3) 12 O. P. L. R. 24. 

(4) 67 lad. Gas. 65; 41 A. 485; 20 A. L. J. 281; (1922) 

A. I. R. (A.) 209. v J 

(5) 11832) 8 Q. B. D. 167; 51 L. J. Q. B. 238; 30 W, 
R 545. 
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Before I proceed to consider the evidence 
on this point I should like to point out that 
as the plaintiff was convicted by the Trying 
Magistrate and his conviction was upheld 
on appeal though set aside by this Court on 
revision the onus lay very heavily on him 
to prove the absence of reasonable and 
probable cause. It has been repeatedly 
held that if the plaintiff has been convicted 
in the first instance and ultimately acquitted 
on appeal the presumption is against 
the absence of reasonable and proba¬ 
ble cause unless the original convic¬ 
tion is proved to have proceeded on evidence 
known by the defendant to be false or on 
the wilful suppression by him of material 
facts : J agna ray an Dubey v. Bidapat Dubeij 
fhj, Jadubar Singh v. Sheo Saran Singh (7) 
and Shama Bibi v. Chairman of Baranagore 
Municipality (8). In the present case it is 
admitted that the defendant had impounded 
plaintiff’s cattle, the plaintiff was required 
to pay Rs. 14-14 to the pound-keeper to 
have his cattle released from the cattle- 
pound, and that this amount was recovered 
by the plaintiff from the defendant. De¬ 
fendant’s case is that this amount was ex¬ 
torted from him by the plaintiff and that 
he had to pay it under compulsion, as the 
plaintiff had wrongfully confined him in 
his house and had refused to release him 
unless he paid the money. The evidence 
which the plaintiff himself has adduced in 
this case materially supports the allegations 
of the defendant. The first witness examin¬ 
ed by the plaintiff is himself. In his cross- 
examination he says: “ defendant believed 
that I extorted money from him whereas I 
thought I realised it under authority of 
panchas with defendant's consent. The 
criminal complaints were only a tragedy of 
errors.” P. W. No. 2 says “plaintiff said 
nothing in reply to defendant's reference 
about {sic) I, however, then believed that 
defendant was paying the sum under some 
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important. He says “plaintiff came there 
first and demanded money from defendant 
either willingly or by force and said that 
any how he would recover the amount. 
Defendant said that he would pay it and 
that no force should be used and he went 
away. He paid the amount through Chhote 
Singh under compulsion. The day bofore, 
defendant was wrongfully confined at 
plaintiff’s house at Tighara and several 
persons from Meh went there to bring him 
but not myself. He thus paid the amount 
under pressure. Plaintiff is a troublesome 
man. Defendant is a lion-interfering per¬ 
son and a man of status. He is not likely to 
tile false complaints.” 

It is unnecessary to refer to the other 
evidence adduced by the plaintiff. The 
evidence given by the defendant fully 
proves that money was forcibly realised by 
the plaintiff from him and this has been 
amply eorroborhted by the evidence, which 
plaintiff himself has adduced in this case 
and which has already been referred to 
above. Under these circumstances the 
lower Appellate Court was perfectly justi¬ 
fied in holding that the defendant had 
reasonable and probable cause in prosecut¬ 
ing the plaintiff. Plaintiff’s claim was 
rightly dismissed and I dismiss this appeal 
with costs. Costs in the Courts below will 
be paid as ordered by the lower Appellate 
Court. 

z. k. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2347 of 1923. 

April 3, 1924. 

Present: —Mr. Justice Abdul Raoof. 
FEROZ E DIN— Defendant—Appellant 


complusion from plaintiff. Defendant was 
never on bad terms with plaintiff and would 
not file false complaint against him to cause 
damage to him.” P. W. No. 3 also says 
“ defendant is a moneyed man and also 
owns about 50 iiffans of land. He is not 
likely to file false complaints against plaint¬ 
iff.” The evidence of P. W. No. 4 is very 

(6) 72 Ind. Cas. 409; fl923) A. I. R. (Pat.) 344; 4 P. L. 
T. 202: 1 Pat. I,. R 332. 

(7) 21 A. 26; A. W. N. (1898) 161; 9 Ind. Doc. (n. s.) 
728. 

(g; 6 Ind. Cas. 675; 12 C. L. J. 410. 


versus 

Musammat GHULAM FATIMA— 
Plaintiff—Respondent. 

Contract Act (IX of IS?2), s. 23—Dispute between 
husband and wife compromised while complaint of un- 
compoundable offence pending against husband- Com¬ 
promise arranged and effected independently of crimi¬ 
nal case, whether bad in law. 

A deed of compromise, whereby a husband un ^ r * 
takes not to maltreat his wife, to keep her comfortable, 
and in default to pay her a fixed monthly sum as 
jnaintenance, executed while the complaint of 
uneompoundable offence by the brother of the 
wife was pending against the husband is P° f 
bad in law, even if the complaint wae dismiss¬ 
ed by the Magistrate on hearing that the com- 



[891. 0. 1925] 


KEROZB'DIN V. O HD LAM FaTIMA. 



promise was effected, provided the dismissal of the 
complaint was not made contingent upon the execution 
of the deed of compromise and the compromise was 
arranged and effected independently of the criminal 
case. ip. 436, col. 1.] 

Ghulam Mohi-ud-din v. Deoki Xand , 22 lnd. Cas. 
393; 39 P. R. 1914; 54 P. L. R. 1914; 57 P. W. R. 1914, 
applied 

Karani Chand v. Basant Kuar, 11 lnd. Cas. 321; 31 
P. R. 1911; 192 P. L. R. 1911; 236 P. W. R. 1911, dis¬ 
tinguished. 

Second appeal from a decree of the 
Senior Subordinate Judge, Amritsar, dated 
the 13th July 1923. 

Lala Nawal Kishore , for the Appellant. 
Mr. K. J . Rustomji , for the Respondent. 
JUDGMENT, —The facts giving 
rise to the suit out of which the present 
appeal has arisen are few and simple. 
The plaintiff is admittedly the wedded wife 
of defendant Feroze Din. Owing to certain 
differences between the husband and wife 
the latter left the former’s house and 
went to reside with her own people. She 
carried away her infant daughter with 
her. The people of the brotherhood in¬ 
tervened and brought about a compromise 
beween the parties in consequence of which 
a deed of compromise was written by ihe 
defendant, on the 10th June, 1921, under¬ 
taking to keep the plaintiff comfortable and 
not to ill-treat her and in case of default 
he agreed to pay Rs. 14 per mensem by 
way of maintenance. The present suit was 
lodged for recovery of Rs. 98, the arrears 
of maintenance for seven months. The 
suit was resisted on the ground that the 
defendant had not maltreated his wife and 
that she had left him without justification 
and that in any case the agreement was bad 
in law according to the provisions of s. 
23 of the Contract Act inasmuch as it 
had been executed in consideration of a 
compromise to withdraw a complaint re¬ 
lating to an uncompoundable offence alleg¬ 
ed to have been committed by the defend¬ 
ant. It appears that Feroze Din, defend 
ant, took away the daughter from the pos¬ 
session of his wife. Thereupon the wife's 
brother filed a complaint under s. 3G3, 

• Indian Penal Code. That complaint was 
pending at the time the agreement dated 
the 10th June, 1921, was executed. The 
complaint was subsequently ordered to be 
filed on the 18th June 1921. Two issues 
were framed by the Trial Court upon the 
pleadings, namely, 

(1) Has the defendant been treating the 
plaintiff with harshness ? 

[2) Was the agreement executed under 


undue influence and in consideration of 
withdrawal of criminal prosecution under 
s. 363, Indian Penal Code? 

The first issue was decided in favour 
of the plaintiff and against the defendant. 
Under the second issue the Trial Court 
held that the agreement was bad in law. 
For this decision the Trial Court relied on 
the ruling in Ghulam Mohi-ud-din v. Deoki 
Nand (1). The plaintiff” s suit was accord¬ 
ingly dismissed. 

On appeal the lower Court disagreed 
with the Trial Court and held that the 
case was rather governed by the ruling in 
Karam Chand v. Basant Kuar (2), then 
by the rule laid down in Ghulam Mohi-ud- 
din v. Deoki Nand (1). The crucial 
question to be decided in the case was whe¬ 
ther the agreement had been executed in 
consideration of a compromise to withdraw 
the prosecution. That question was aques- 
tion of fact which had to be determined 
upon the evidence in the case. The lower 
Appellate Court after considering the evi¬ 
dence bearing on the question has come 
to the conclusion that the compromise was 
broughtabout by the brotherhood independ¬ 
ently of any idea of the withdrawal of 
the complaint. In fact the lower Appel¬ 
late Court has categorically found that the 
Magistrate filed the complaint only after 
being informed that the dispute between 
the parties had been amicably settled 
through the intervention of the brother¬ 
hood. 

Having regard to the facts found by the 
lower Appellate Court the ruling in 
Karam Chand v. Basant Kuar (2) is ap¬ 
plicable and not that reported as Ghulam 
Mohi-ud-din v. Deoki Nand (1). The learn¬ 
ed Judges, who decided the latter case, are 
reported to have observed on page 141* of 
the report as follows : — 

In Karam Chand v. Basant Kuar (2), it 
would appear from the judgment that 
Sardar Kalwant Singh, who executed the 
mortgage-deed there sued upon, had exe¬ 
cuted and handed over the deed to the 
mortgagee before the criminal prosecution 
launched by the latter against him was 
terminated by the complaint being dismiss¬ 
ed in default. The completion of the con¬ 
tract of mortgage by the delivery of the deed 


1) 22 lnd. Cas. 393; 39 I». R. 1914; 54 P. L. R 1914' 
57 P. W. Ii. 1911. 

<2) 11 lnd. Cas. 321; 31 P. R. 1911; 192 P. L. R. 1911;. 
236 P. W. U. 1911. ’ 
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to the mortgagee was not made contingent 
upon the complaint being dismissed or 
the mortgagor being discharged by the 
Magistrate; the mortgage was completed 
and the deed was handed over to the com¬ 
plainant independently of the result of 
the criminal prosecution, though the 
necessary consequence of the complainant 
being satisfied once the deed of mortgage 
was executed in his favour was that he d?d 
not appear in the Magistrate’s Court and, 
therefore, the complaint was dismissed in 
default.” 

The facts in the present case according 
to the finding of the lower Appellate Court 
are very much similar. It is not mention¬ 
ed in the agreement that the brother of 
complainant would withdraw the complaint 
against the defendant if the latter agreed 
to the terms mentioned in the agree¬ 
ment, According to the finding of the 
lower Appellate Court the agreement was 
arrived at independently of the criminal 
case. In this view the judgment of the 
lower Appellate Court must be held to be 
right. The learned Vakil for the defend¬ 
ant has, however, contended that the 
lower Appellate Court should have record- 
ed a finding upon issue No. 1 also. The 
decision of the F irst Court on this issue was 
against the defendant and it does not 
appear that this question was ever raised 
on behalf of the defendant in the lower 
Appellate Court. It was open to him to 
have supported the judgment of the Trial 
Court upon that issue under O. XLT, r. 22 
No affidavit has been filed or any other 
proof given to show that this plea was 

ever urged before the lower Appellate 
Court. 

The appeal fails and is dismissed with 
costs. 

s * D * Appeal dismissed. 
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RANGOON HIGH COURT. 

Special Second Civil Appeal No. 445 of 

1924. 

December 10, 1924. 

„ Present :— Mr. Justice Brown. 
MACNG DIN and another—Defendants- 

Appellants 

versus 

MA HNIN ME and others—Plaintiffs— 

Respondents. 

Transfer of Property Act (IV of 1882), s. 6S~Sal* 


Registered conveyance—Consideration, passing of. ab¬ 
sence of—Burden of proof. 

It is not necessary that'a person claiming title under 
a duly registered deed of sale should prove as against 
a third party that the considerations stated in the deed 
did pass. [p. 137, col. 1.] 

Prima facie when the execution of a deed of con- 
veyance is proved lurther evidence is not required to 
show that the purchaser has taken the interest which 
he document purports to convey. It is not necessary 
lor him to prove as against a third person that the 
consideration passed, and proof that the consideration 
ment ioned did not pass is of no avail to show that 
the interest which the instrument purported to con¬ 
vey was not conveyed to the purchaser. Such proof 
is only important, when, taken with other circum¬ 
stances, it tends to 6how that the instrument was a 
mere sham and not intended to convey any interest to 
the ostensible purchaser at all. [ibid.) 

Second appeal against a decree of the 
District Court, Amherst, in Civil Appeal 
No. 21 of 1924. 

Mr. Thet Turn, for the Appellants. 

JUDGMENT. —Thesappellants, Maung 
Din and Maung Htaw, obtained a money 
decree against Maung Taw and Ma Kin Za. 
In execution of that decree they attached a ' 
house and land. The respondent, Ma Hnin 
Me, filed a suit for a declaration that this 
house and land belonged to her. The Trial 
Court passed orders dismissing the suit with 
costs. Ma Hnin Me appealed to the District 
Court and the Distrtct Court passed orders 
to the effect, that, ‘‘This appeal is, therefore, 
allowed with costs in both Courts.” 

The original decree-holders have now 
filed a second appeal in this Court. The 
house and land in question were in the 
possession of the judgment-debtor at the 
time of attachment. The burden of prov¬ 
ing title, therefore, rested with Ma Hnin 
Me; but Ma Hnin Me has proved that by a 
registered deed of sale, dated the 3id of 
August 1921, this property was sold to her 
by the judgment-debtor. 

The Trial Court held that, as Ma Hnin 
Me is the daughterof the judgment-debtor 
and did not prove any payment of any 
consideration for the sale, the sale was 
a fraudulent one and could not be upheld. 
The learned Judge of the Trial Court refer¬ 
red to the case of Tha Dwe v. A. L. V.H. S . 
Allagappa Chelty (1). In that case the judg¬ 
ment debtor had executed a deed of sale 
in favour of his brother. It was found, as 
a matter of fact, that the judgment-debtors 
object in executing the deed was to avoid 
payment of his debts, and it was held in the 
circumstances that it could be presumed 
that the sale was a collusive one. 

(1> 4 L. B, R. 211. 
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In the present case, the plaintiff is the 
daughter of the judgment-debtor, but other¬ 
wise the circumstances are entirely different 
from the circumstances in Tha Dive's case (lb 
In Tha Dwe's case(l), at about the time of the 
execution of the conveyance, the debt, for 
which the decree-holders obtained a decree, 
was being pressed for payment. In the pre¬ 
sent case the document was executed on the 
3rd day of August 1921. The decree-holders 
did not file their suit for recovery of their 
money until April 1923, and the promis¬ 
sory note on which they sued, was not exe¬ 
cuted till February 1922, some six months 
after the execution of the sale-deed. One 
witness states that the consideration for 
this promissory-note was an old debt; but 
there is no evidence to show that the 
judgment-debtors were being pressed for 
the debt at the time cf the execution of 
the sale-deed. As pointed out in the case 
of K. Y. K. M. Chetty Firm v. S. N. V. R. 
Chetty Firm (2), it is not necessary that a 
person claiming title under a duly regis¬ 
tered deed of sale should prove as against 
a third party that the considerations stated 
did pass. A passage from the case of 
Chinnan v. Rama Chandra (3) cited in K. Y. 
K- M. Chetty's case (2) runs as follows:— 

“Prima facie when the execution of a 
mortgage or other conveyance is proved— 
and here apparently it was proved and not 
denied by the mortgagee—further evidence 
is not reo.uired to show that the purchaser 
has taken the interest which the document 
purports to convey. It is not necessary for 
him to prove as against a third person that 
the consideration passed, and proof that the 
consideration mentioned did not pass, is of 
no avail to show that the interest which 
the instrument purported to convey was 
not conveyed to the purchaser. Such 
proof is only important, when taken with 
other circumstances.it tends to show that 
the instrument was a mere sham not in¬ 
tended to convey any interest to the osten¬ 
sible purchaser at all.” 

The sale-deed in the present case is 
proved to be duly executed; there is noth¬ 
ing on the face of it to suggest fraud, and 
the burden of proving fraud, therefore, 
rests on the appellants; and it is impossible 
to hold that, from the circumstances of the 
present case, fraud can be presumed. 

The plaintiff says that her father owed 
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her money, and that that was why the deed 
was executed. As I have said, the deed 
was executed six months before the pro¬ 
missory note in execution of which the ap¬ 
pellants obtained their decree. 

It is not suggested that Burmese Bud¬ 
dhist parents cannot transfer their land to 
their children, and the only suspicious cir¬ 
cumstance in the case is the relationship 
between the parties. That, by itself, is 
entirely insufficient to establish fraud. I 
agree with the District Court that the 
plaintiff sufficiently established her case. 

It has been suggested that the case might 
be sent back for further evidence: but I can 
see no ground for that. The defendants 
were given ample opportunity in the Trial 
Court of proving fraud. 

I dismiss this appeal summarily. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1324 op 1923. 

January 22, 1924. 

Present: —Mr. Justice Moti Sagar. 

NAMAN AND OTHERS—DEFENDANTS 

—Appellants 

versus 

GURDITTA and others—Plaintiffs— 

Respondents. 

Limitation Act (IX of 1908), s. 12—Limitation ex¬ 
piring when Court closed—Application for copies made 
on re-opening of Court—Exclusion of time—Copping 
Agent , whether agent of person applying for copies. 

A Copying Agent, who receives his salary from 
Government, is not the agent of a litigant for the 
purpose of receiving applications for the grant of 
copies, [p. 438, col. 1.] 

If the period prescribed for the presentation of an 
appeal expires on a date on which the Court is closed 
and if the appellant has not obtained copies of the 
decree and judgment before the closing of the Court 
and applies for such copies on the date of re-opening of 
the Court whilst his right of appeal is still subsisting, 
he is entitled to the benefit of time requisite for ob¬ 
taining copies and if his appeal be presented before 
the expirv of that time, it is not barred by limitation, 
[p. 438, cols. 1 & 2.j 

Siyadat-un-nissa v. Muhammad Mahmud, 19 A. 3*2- 
A. W. N. (1897) 76; 9 Ind. Dec. (x. s.) 225, followed. 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 10th 
May 1923. 
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Lala Badri Dass , R. B., for the Appel¬ 
lants. 

Lala Fakir Chand , for the Respondents. 

JUDGMENT, —The sole question to 
be determined in this second appeal is 
whether the plaintiffs’ appeal preferred to 
the lower Appellate Court was or was not 
barred by the Law of Limitation. The 
judgment and decree of the Court of fiist 
instance are dated the 2oth November 1922. 
Copies weie applied for on the 22nd of 
December 1922 but the application, which 
was handed over to the Copying Agent, 
was not entered in the register till the 
2nd of January 1923, when the Court first 
re-opened after the Christmas vacations. 
On that date the application was entered 
in the register as the first application for 
the year 1923. The copies were delivered 
to the applicant on the 5th of January 
1923 and the appeal was presented to the 
District Judge on the same date, it is 
admitted that the application for copies 
was handed over to the Copying Agent on 
the 22nd of December—the last working 
day before the Christmas vacations ; but it 
is argued that the Copying Agent was the 
agent of the applicant, and that as the 
application was not entered in the register 
by the latter till the 2nd of January 1923, 
it must be considered to have been made 
on that date and not before. No authority 
has been cited in support of this conten¬ 
tion and I am unable to agree that the 
Copying Agent, who receives his salary 
from the Government, is the agent of a 
litigant for the purpose of receiving appli¬ 
cations for grant of copies. In my opinion 
the application must be deemed to have 
been presented on the 22nd of December 
1922 and the plaintiffs-respondents were 
entitled to exclude the time spent in ob¬ 
taining copies from the 22nd of December 
1922 to the 5th of January 1923, both davs 
inclusive, under s. 12 of the Indian Limita¬ 
tion Act. I am further of opinion that 
even if the application is considered to 
have been made on the 2nd of January 
3 923, the appeal preferred to the learned 
District Judge, was not barred by limita¬ 
tion. It has been held in Siyadat-un-nissa 
v. Muhammad Mahmud (1) that if the 
period prescribed for the presentation of 
an appeal expires on a date on which the 
Court is closed and if the appellant has 
not obtained copies of the decrees and 

(1) 19 A. 342; A. W. N. (1597) 76; 9 Ind. Dec. (.*. s.) 

225. 


judgment before closing the Court and 
applies for such copies on the date of re¬ 
opening of the Court whilst his right of 
appeal is still subsisting, he is entitled 
to the benefit of time requisite for obtain¬ 
ing copies and if his appeal be presented 
belore the expiry of that time, it is not 
barred by limitation. The ruling is exactly 
on all fours with the present case and I 
must hold that the appeal presented by 
respondents in the Court below on the. 
5th of January 1923 was not beyond time 
and that there is no force in the contention 
that the appeal was time-barred. 

On the merits, the judgment of the lower 
Appellate Court appears to be perfectly 
correct and there are no grounds for inter¬ 
ference. Section 23 of the Indian Ease¬ 
ments Act provides that a dominant owner 
om time to time alter the place 
and mode of enjoying the easement, pro¬ 
vided that he does not thereby impose any 
additional burden on the servient herit¬ 
age. In the present case, the old well 
having fallen into disuse, a new well has 
been constructed and the plaintiffs only 
wish to employ the previously existing 
water-course to carry the water of this well 
for the purpose of irrigating his lands. 
The test to be applied is to see whether 
any additional burden has been imposed 
on the servient heritage of the defendants 
by use sought to be made of the water¬ 
course by the plaintiffs. The learned Dis¬ 
trict Judge has found that no additional 
burden has been imposed and this finding 
being clearly one of fact cannot be im¬ 
pugned in second appeal. 

The result is that the appeal fails and is 
dismissed with costs. 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Miscellaneous Reference No. 119 of 1924. 

May 13, 1925. 

Present: —Mr. Justice Mukerji. 

In the matter of JAUNPUR SL GAR 
FACTORY Ltd.—Liquidators. 
Contract Act (IX of 1S72), ss. »*/, S2, 33, 51 
Company—Agreement to take shares in Company 
ject to condition precedent—Condition not\ juln J, e 
Winding up — Agreement , whether binding rre t 
dents, value of. , 

Precedents are useful only so far as they lay do 
the law; they are usually not safe guides when q 1J ^ 
tions of fact are involved, [p. It. col. 1-J 
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Where a person agrees to take shares in a Com pan \ 
and a condition precedent is attached to the purchase, 
the purchase is not effective and does not make the 
would-be purchaser a member of the Company and 
liable to pay for the shares till the condition is 
fulfilled. Where, however, the condition attached to 
the purchase is a condition subsequent, the would-be 
purchaser becomes a member of the Company although 
the subsequent condition is not fulfilled, [p. -Ill, col. 1.] 

Motilal Chunnilal v. Thakorlal Chimanlal, 1G Ind. 
Cas 696; 36 B. 557; 11 Bom. L. R. 648, Elkinglons case , 
(1867) 2 Ch. 511; 36 L. J. Ch. 593; 16 L. T. 301; 15 W. R. 
665 and In re Southport and West Lancashire Hanking 
Co. Fishers case , <1S86) 31 Ch. D. 120; 55 L. J. Ch. 197; 
53 L. T. 832; 31 W. R. 49, 335, relied on. 

Where a person agrees to become a member of a 
Company by purchase of shares on condition that 
he is appointed the sole agent of the Company at a 
particular place for sale of the commodities manu¬ 
factured by it; the agreement on his part to take 
shares is “contingent ’, that is, it is dependent for 
its validity and enforcement on the condition of the 
Company appointing him its sole agent. Where the 
Company either declines or fails to fulfil the condition 
and then goe6 into liquidation whereby the fulfilment 
of the condition is made impossible, the agreement 
cannot be enforced against the would-be purchaser 
at all. [p. 442, col. 2 ] 

Mr. Ivdu Bhushan Barterji, for the Liqui¬ 
dators. 

Dr. K. N. Katju , for the Objectors. 

JUDGMENT.— The liquidators of the 
Jaunpur Sugar Factory Limited in liquida¬ 
tion have placed, for the decision of the 
Court, the objection on the part of the Firm 
Lallu Mai, Ram Chunder to be put on the 
list ot contributaries. 

The case of Lallu Mai as stated in his 
Counsel's letter addressed to the Official 
Liquidators is brielly as follows: — 

“An agent of the Jaunpur Sugar Factory 
Limited by name of Simeon approached the 
sole proprietor Ram Chuuder in Company 
of a broker, Lachmi Narain, with a view to 
Ram Chunder’s purchasing some shares in 
the Company which had just been started. 
Ram Chunder trades in sugar and other 
commodities and he cared more for the 
profits that might accrue to him by sale of 
sugar than for any dividend which the Com¬ 
pany might declare later oh. He stipulat¬ 
ed with Simeon that he would purchase 
the shares on condition that he was ap¬ 
pointed the sole agent of the Company for 
sale of sugar in Cawnpore. To 1 his Simeon 
agreed and accordingly Ram Chunder 
signed the application for 500 shares and 
paid the deposit money of Rs. 500 at the 
rate of Re. 1 per share. This Avas on the 
20th of Februarj 7 Later on the Com¬ 

pany gave information to Ram Chunder 
of the fact that 500 shares had in fact been. 


allotted to him and called upon him to pay 
Rs. 2 more per share which was payable 
on allotment. Ram Chunder declined to 
pay anything till the question of agency 
was settled. Later on the Company made 
the first call of Rs. 2 per share and this 
too Ram Chunder declined to pay on the 
grounds already mentioned." Rain CJlnm- 
der’s contention, therefore, is that his pur¬ 
chase of shares was conditional on his 
being appointed the sole agent for sale of 
sugar in Cawnpur and that the Company 
having failed to appoint him the sole agent, 
he is not bound to carry out his promise. 

The liquidators have not filed any written 
statement, but their case has been put some¬ 
thing like this by their learned Counsel Mr. 
lndu Bhusan Bancrji, who has argued their 
case extremely well. The Company say: 
“We told Ram Chunder ‘take shares we 
will give you agency.' We could not give 
Ram Chunder any agency at the time 
because no terms had been settled and no 
sugar was actually being manufactured at 
the time. We promised to give him agency 
and would have given him the agency if 
we had manufactured sugar and if the 
terms had been settled upon. The condi¬ 
tion attached to Ram Chunder’s purchase 
of shares was a condition ‘subsequent’ and 
the failure of the ‘subsequent’ condition 
does not entitle Ram Chunder to back out 
of the promise.” 

The question that has to be decided is 
primarily a quest ion of fact, viz.: What was 
the agreement between the parties? 

The evidence on this point consists of 
certain letters exchanged between the 
parties and the testimony of Ram Chunder 
and the broker Lachmi Narain. Before 
examining the evidence I may state at once 
that there is a certain document “Ex. F” 
which, if accepted as trustworthy, would 
at once decide the case in favour of Ram 
Chunder. But I feel considerable difficulty 
in accepting the document as trustworthy. 
It appears that Messrs. Behari & Co., were 
the Managing Agents of the Sugar Factory. 
No evidence has been adduced to this 
effect, but it appears to be the case that 
one Mr. S. M. Bose was one of the moving 
spirits of Behari & Co. The document Ex. 
F purports to be a letter from Bose bear¬ 
ing date 11th of April 1921 by which, it 
is said Bose confirmed the undertaking 
given by Simeon to Ram Chunder that Ram 
Chunder’s purchase was conditional on his 
being appointed agent at Cawnpore and 
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that if the contract of agency fell through 
the purchase of shares by Ram Chunder 
would be treated as cancelled. It has 
been proved that the document was signed 
by Hose. But throughout the correspond¬ 
ence between the parties we never hear of 
this letter. Lachmi Narain, the broker 
says that he was told that Bose was staying 

m the Civil and Military Hotel at Cawnpnr 

and he went and saw him and obtained the 
letter Ex. F. Ram Chunder had to explain 
the reason why this letter was never men¬ 
tioned in the correspondence and was not 
even mentioned in his Counsels letter ad¬ 
dressed to the liquidators. The explanation 
was put forward through the mouth of 
Each mi Narain. The latter said that he 
kept the letter with himself simply because 
he was a relation of Ram Chunder and it 
mattered little whether the document re¬ 
mained with him or with Ram Chunder 
The relationship that is supposed to exist 
between Ram Chunder and Lachmi Narain 
is this^ that the paternal uncle of Lachmi 
Narain s wife was married in Ram Chunder’s 
family. Needless to say that I entirely dis¬ 
believe Lachmi Narain as to how he obtain- 
ed Ex. F and I accept Mr. Indu Bhusan 
Banerji s suggestion that the letter was 
obtained from Bose after the present ques¬ 
tion of contribution by Ram Chunder had 
started. 

. Discarding then Ex. F, there is enough 
m the correspondence and statement of 
Ram Chunder to show that Ram Chunder 
wanted to have the sole agency at Cawnpore 
and he agreed to purchase the shares only 
because he was told that he could not be 
appointed an agent without purchase by 
him of 500 shares. Oral testimony of what 
happened in Februarv 1921 when given in 
May 1925 is bound to be hazy and somewhat 
indefinite and we have to remember this 
m examining the evidence of Ram Chunder 
and Lachmi Narain. Ram Chunder says 
that two gentlemen dressed in European 
costume went to him with Lachmi Narain 
for sale of shares. Then says Ram Chun¬ 
der: I told the Sahabs that I wanted 

agency and I wanted to sell sugar. The 
Sahabs said that they would give me the 
agency. The Sahabs told me that I would 
get my agency if I purchased 500 shares.” 
further on he says ‘‘If the Sahabs had 
not offered me the agenev I would not have 
agreed to purchase any shares.” In cross- 
examination he said ‘‘The Sahabs told me 
that I could get the agency only by pur- 
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chase of 500 shares and not otherwise.” 
This statement on oath of Ram Chunder 
is supported by the copy of his letter he 
wrote on receipt of notice of allotment Ex. 
I. The letter which has been marked as 
Ex A acknowledges the allotment letter 
and goes on as follows;— 

‘In the meantime we would point you 
out that our application for the shares was 
on condition of j T our agency in Cawnpur 
being given to us, but we regret that we 
have not yet been favoured with the rules 
thereof. \Y e shall feel obliged if j t ou will 
let us know if the Company is prepared 
to grant us the agency and send us the 
rules to see if they are agreeable to us. We 
can take the shares only if we are able to 
get the agency.” 

It is common ground that Ram Chunder 
declined to pay the allotment money of 
Rs. 2 per share. Evidently, this conduct 
on his part supports his case. In reply to 
Ex. A, which does not bear any date, but 
which was probably written on the 6th of 
March 1921. the Company wrote on the 14th 
of March 1921. This is Ex. J. They said: 
“W e have registered your name for the 
above agency and shall be glad to ofFer 
you our terms and conditions regarding 
the same when we are able to produce our 
manufacture of sugar in the market which 
will probably be in July next. Please 
write to us on the subject then.” It will be 
noticed that the Company’s answer was 
not a fair and honest answer, to Ram Chun- 
der's letter. Later on the Company made 
the first call of Rs. 2 per share and wrote 
the letter Ex. K, dated the 9th of August 
1921 to the Firm of Lallu Mal-Ram Chunder. 
The film again replied on the same terms 
as before. They said among other matters 
‘‘Will you kindjy let us know if your mill 
has commenced manufacturing sugar and 
whether you have decided finally to appoint 
us sole agents at Cawnpore for the same. 
Unless we are placed in a clear posi¬ 
tion on this subject we regret we 
cannot make further remittances The 
Company’s reply (Ex. L, dated 3rd Septem¬ 
ber 192i) w r as again as evasive and non¬ 
committal as before. Behari & Co. pur¬ 
ported to offer the terms of agency but 
without entering into any details. They 
said that the Firm Lallu Mal-Ram Chunder 
would have to undertake to purchase a 
certain quantity of sugar per year, but did 
not mention what that quantitv would be. 
Then they said that Lallu Mal-Ram 
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Chunder would be required to make a 
certain deposit per maund for sugar deli¬ 
vered to them, but here again they did not 
mention what the amount of deposit would 
be. It is clear that the Company were 
avoiding coming to any definite terms as 
to the question of agency. 

* It is clear to my mind that Mr. Simeon 
the Agent of the Sugar Company agreed 
that as a condition precedent to Lallu Mal- 
Ram Chunder becoming subscribers to 500 
shares they would be appointed the sole 
agents at Cawnpore for sale of sugar. This 
agreement on tne part of Simeon was 
impliedly ratified by Behari & Co. by not 
disputing the correctness of the statement 
contained in Lallu Mal-Ram Chunder’s 
letter dated the 6th of March 1921 (Ex. A.) 

Now the question is what is the position 
in law of the parties. Mr. Indu Bhusan 
Banerji argued that the appointment of 
Lallu Mal-Ram Chunder as agents of the 
Company was not a condition ‘precedent 1 
to the formers purchase of shares and he 
relied upon three cases—two English and 
one Indian. These are Motilal Chunilal v. 
Tkakorlal Chimanlal (1), Elkington s case 

(2) and In re Southport and West 
Lancashire Banking Co., Firhers case 

(3) . 1 have considered all the three cases 
and it appears to me that all that they 
lay down is this; where persons agreeing 
to take shares have attached to it a condi¬ 
tion‘precedent 1 to their purchase, the pur¬ 
chase is not effective and does not make 
the would-be purchaser a member of the 
Company till the condition is fulfilled. 
Further, where the condition attached to 
the purchase is a subsequent condition, 
the would-be purchaser becomes a member 
although the subsequent condition be not 
fulfilled. Authorities are useful only so 
far as they lay down the law, but they are 
usually not safe guides when questions of 
fact are involved. In Elkington s case (2), 
it appears that Elkington & Co. applied 
for 159 shares of £ 10 each in a Company 
on the faith of an agreement with a promo¬ 
ter (the agreement was subsequently ratifi¬ 
ed) that they should pay only 30 s. per 
share in cash and the further calls should 
be set off against the goods to be supplied 
by them. Elkington & Co. paid a deposit 
of 10s per share and the shares were allotted 

(1) lGInd. Cas. 696; 3G B. 557; 14 Bom. L. R, 648. 

(2) (1867) 2 Ch. 511; 36 L. J. Ch. 593; 16 L.W. 301; 15 
W. R. 6G5. 

(3) (1886) 31 Ch. D. 120; 55 L. J. Ch 497; 53 L. T. 
832; 34 W. R. 49, 335. 


to them and then they paid the further 
sum of 20 5. per share. They received the 
certificates and they were entered on the 
register No goods were ordered because 
the Company had to be wound up. The 
question then arose whether Elkington & 
Co. were liable to be put on the list of 
contributarie9 or not. It was held that 
they -were liable. Dealing with the position 
of Elkington & Co. the facts and law were 
discussed and the Lord Justices hearing 
the appeal differed from the Vice-Chancellor 
(who had heard the case in the first in¬ 
stance) as to the position of Elkington & 
Co. They pointed out that, as a matter of 
fact, Elkington & Co. had agreed to become 
members of the Company and the condi¬ 
tion that was attached as to purchase by 
the Company of the goods of Elkington 
& Co. was, as a matter of fact, not a con¬ 
dition precedent. Lord Justice Cairns says 
at page 526*: ‘'Therefore, of the two ques¬ 
tions which seem to me to represent the 
two alternative views of the case, I am 
bound to answer in the affirmative the one 
which suggests that Elkington & Co. 
intended to be share-holders in prcesenti. 
If that is so, that is enough for the present 
application. 11 At page 525* the same Judge 
said: “Now, I am not prepared at all to say 
that it would not have been perfectly 
competent for Elkington, on receiving the 
letter of allotment, to havs returned it to 
the Company, and to have sail, “there is a 
complete misunderstanding in sending us 
this letter of allotment; referring to the 
correspondence that has passed between 
your promoter and ourselves, you will find 
that, although we went through the form 
of applying for shares the whole of that 
was subject to the understanding, that either 
you should give us a resolution of the Com¬ 
pany that we were to be under no liability 
upon these shares, or that we should have a 
right of refusing to take shares upon which 
we were to be liable. 1 They did nothing 
of the kind. They received the letter of 
allotment, they kept it. 11 It is clear that 
the case was decided on a question of fact. 
So every case must be decided, mainly on 
the question of fact. 

It is rather curious that none of the 
learned Counsel for the parties ever thought 
of referring to the Indian Law on the 
question. English Law is certainly useful 
in clearing up obscure points, but it is 
after all the Indian Law that matters most. 
' *Pages of (1867; 2 Oh.—f Ed.] ' ’ 
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It- is conceded by the parties that there 
is nothing in the Companies Act itself 
which would differentiate the case from 

ordinary cases of contract. That being so 
in my opinion, the law in India would be 

found in ss. ol, 51, and allied sections of the 
Contract Act. Section 31 defines a “con¬ 
tingent contract" as a contract to do or not 
to do something, if some event, collateral 

to such contract, does or does not happen. 

Section 51 lays down the rule as to perform¬ 
ance of reciprocal promises, in the following 
terms. “ When a contract consists of reci¬ 
procal promises to be simultaneously per¬ 
formed, no promisor need perform his pro¬ 
mise unless the promisee is ready and will- 
ing to perform his reciprocal* promise." 

Section 31 ol the Contract Act lays down 
“ If the future event on which a contract 
is contingent is the way in which a person 
will act at an unspecified time, the event 
shall be considered to become impossible 
when such person does anything which 
renders it impossible that he should so 
act within any definite time, or otherwise 
than under further contingencies " 

In the case before me the agreement was 
that Ram Chunder would become a mem¬ 
ber of the Company by purchase of 
snaies in case lie happened to be appointed 
the sole agent of the Company for sale of 
sugar at Cawnpore Under s. 31 of the 
Contract Act such a contract would be a 
contingent contract and under s. 32 of the 
same Act the contract could not be enforc¬ 
ed unless and until that event happened 
Further, whereas in this case, that event 
became impossible by the Company goin" 
into liquidation, under s. 33, the contract 
cannot be enforced at all. Even if we 
treat the agreements of the parties as re¬ 
ciprocal promises we shall see that Ram 
Chunder was under no legal liability to 
perform his part of the contract unless and 
until the Company were ready and willing 
to perform their promise, vicles. 51 of the 
Contract Act. Under the Indian Law, there¬ 
fore, the Company having failed ’to ap¬ 
point Ram Chunder their sole agent, Ram 

Chunder is absolved from his liability to 
become a member of the Company. It has 
b-en pointed out that at the time of the 
agreement with the Firm of Laliu Mai-Ram 
Chunder it was known to the parties that 
the Company was not, as a matter of fact 
manufacturing any sugar and it is also com¬ 
mon ground that the terms of the agency 
had not yet been settled when Ram 
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Chunder signed the application for shares. 
From these facts it is argued that the 
circumstances were such that Laliu Mal- 

^ii ? UI1C ^ 61 ' ^ new that they could not 
at all be appointed agents. I do not agree 

]' lt 1 this contention. There was nothing 
in law to prevent the Company from 
appointing Laliu Mai-Ram Chunder their 
•sole agents in Cawnpur by settling the 
terms although sugar was not being manu¬ 
factured at the time. The agrement would 
ha\e been that if and when sugar was 
produced in the Factory Laliu Mal-Ram 
Chunder would be the only firm which 
vould sell sugar manufactured by the Com¬ 
pany at Cawnpur. The terms were not 
settled but there is no reason why they 
could not be settled at once and if they 
could not be settled it was clear that the 
agreement on the part of Ram Chunder 

to take the shares would fail through at 
once. 

I hold, therefore, that in terms of the 
English Law it was a condition ‘precedent’ 
to Laliu Mal-Ram Chunder becoming a 
member of the Company that they should 
be appointed the sole agents of the Com¬ 
pany for sale of sugar at Cawnpur. In 
the language of the Indian Contract Act 
the agreement on the part of Laliu Mal- 
Ram Chunder to become a member of the 
Company was ‘contingent,’ he., dependent 
for its validit} 7 and enforcement on the 
condition of the Company appointing them 
t heir sole agents. In the events that have 
happened the Company either declined or 
failed and later made it impossible to ap¬ 
point Laliu Mal-Ram Chunder their sole 
agents and it would follow that Laliu Mal- 
Ram Chunder are not liable to contribute 
towards the liquidation. 

I allow the objection of Ram Chunder, 
the proprietor of Laliu Mal-Ram Chunder 
with costs. The liquidators are not to be 
blamed for having contested Ram Chunder s 
application, for the matter was not entirely 
clear and a good deal could be fairly said 
on behalf of the liquidators. The liqui¬ 
dators will get their costs out of the 
estate and I assess the Counsel’s fees of the 
liquidators as between Counsel and client 
at Rs. 75. 

z. k. Objection allowed. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 186 of 1924. 

March 23, 1925. 

Present: —M r . Daniels, J. C. 
RAGHUBAR DAYAL SINGH and 
others—Plaintiffs—Appellants 

versus 

KANHA1YA BUX and another— 
Defendants—Respondents. 

Limitation Act (IX of 190S), s. 1!+ — Pre-emption suit 
—Plaintiff impugning correctness of pt'ice entered in 
sale-deed—Valuation of suit—Suit Tiled in proper 
Court—Return of plaint for presexitation to another 
Court — Limitation, extension of. 

Where in a pre-emption suit the plaintiff alleges 
that the price entered in the sale-deed is not fixed in 
good faith, the suit would be valued according to the 
market value of the property, [p. 414, col. 1.] 

Sheodat Singh v. Bishunath Singh, G O. C. 255 and 
Kishen Dxjal v. Raja Singh, I Ind. Cas. G87; 12 O. C. 
31, followed. 

Where a pre-emption suit is tiled in the proper 
Court within limitation but owing to a mistake of the 
Court itself the plaint is returned to the plaintiff for 
presentation to another Court and the latter Court 
again returns the plaint for presentation to the former 
Court and the plaint is finally re-presented to the 
first Court after the expiry of the period of limitation, 
the plaintiff is entitled to the benefit of the provisions 
of s. 14 of the Limitation Act and the suit must be 
treated as having been tiled within limitation, [p. 
443, col. 2.1 

Second appeal against a decree of the 
District Judge, Fyzabad, dated the 1st 
3nd 2nd January 1924, confirming that of 
the Subordinate Judge, Suitanpur, dated 
the 25th September 1923. 

Mr. Naim Ullah , for the Appellants. 

Mr. II Husein , for the Respondents. 

JUDGMENT. —This is an appeal from 
a decree dismissing a pre-emption suit as 
barred by limitation. The history of the 
case is remarkable, and I should hope un¬ 
precedented. The case was originally filed 
on 23rd September 1923, and was numbered 
Suit No. Ill of 1922. The price fixed in 
the sale-deed was Rs. 3,000. The allega¬ 
tions in the plaint were that Rs. 1,000 of 
this was fictitious, that Rs. 1,950 had been 
left with the vendee for payment of debts 
which be had not paid, and that only 
Rs. 50 had actually been paid to the ven¬ 
dee. He claimed pre-emption on payment 
of this amount of Rs. 50, though under 
s. 12 of the Oudh Laws Act, he ought, 
as he alleged the valuation in the sale- 
deed to be fictitious, to have claimed pre¬ 
emption on the market price, which he 
asserted to be Rs. 500. The Subordinate 
Judge framed an issue as to the market- 
value of the property, and holding that it 
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was under Rs. 1,000 returned the plaint 
on 17th November 1922 for presentation 
to the proper Court. These proceedings 
are not on the record which has been sub¬ 
mitted to this Court, but the respondent 
has produced a certified copy of the orders 
passed. The plaintiff presented his claim 
the same day before the. Munsif. As this 
particular pargana was then under the juris¬ 
diction of the Additional Munsif it was 
returned to the plaintiff and presented the 
next day to the latter. For some reason 
which does not appear on the record it was 
again sent back by the Additional Munsif 
on 12th March 1923 and ultimately on 3rd 
April 1923 was at the plaintiff’s request, 
returned to him for presentation to the Sub¬ 
ordinate Judge to whom he again present¬ 
ed it the same day. 

Both parties are now agreed that on the 
allegations in the plaint it is the Subor¬ 
dinate Judge who has jurisdiction to try 
the suit. In the plaint as it now stands 
the plaintiff definitely contends that he 
claims pre-emption on payment of 
Rs. 2,000. This sentence was added after 
the plaint was originally prepared as is 
obvious on an examination of the plaint 
itself. Respondent alleges that it was add¬ 
ed after the plaint was returned for the 
second time, and though the plaintiff does 
not admit this I think it not unlikely. 
The sentence, however, only makes clear 
what is already implied in para. 4 of the 
plaint. The plaintiff only asserted that 
Rs. 1,000 out of the consideration money 
was fictitious. He asserted that Rs. 1,950 
consisted of debts, which under the terms 
of the sale-deed the vendee had to pay and 
had not paid, but he did not deny the 
genuineness of these debts. 

Both the Courts below have dismissed 
the suit on the ground that the plaint 
when presented for the second time to the 
Subordinate Judge was beyond time and 
that the plaintiff is not entitled to the benefit 
of s. 14 of the Limitation Act. The order 
of the learned District Judge is based on 
an extraordinary mistake as to the facts of 
the case. The learned District Judge says 
that the plaintiff stated the market-value 
of the property to be Rs. 50 only, and this 
was such an obvious under-valuation that 
it could not possibly have been made in 
good faith. The value which the plaintiff 
had actually put on the property in para. 
5 of his plaint was not Rs. 50 but Rs. 500. 
This mistake cuts away the entire basis of 



441 


the learned District Judge’s reasoning. On 
the admissions of the parties themselves 

the plaint was rightly presented before the 

Subordinate Judge in the first instance 
and ought never to have been returned by 
him Owing to this mistake of the Court 
itself the plaintiff has been driven from 
Coui t to Court for a period of between six 
to seven months, and when he does finally 
get his case back into the right Court, 
that Court proceeds to dismiss it on the 
ground of limitation. This is on the 
assumption made by the parties and accept¬ 
ed by the Subordinate Judge that the suit 
should be valued on the amount which 
the plaintiff admitted to be the true sale 
consideration. In view of the ruling in 
Sheo Dat Singh v. Bishunath Singh (1) 
which was accepted as good law in Kishen 
Dyal v. Raja Singh (2), I am disposed 
to think that the suit should have been 
valued according to the market-value of 
the property. In any case, however, I now 
direct that the suit be tried bv the Sub¬ 
ordinate Judge. 

The decrees of the Courts below are erro¬ 
neous and must be set aside. There is no 
ground for imputing to the plaintiff either 

bad faith or want of due diligence, fallow 

the appeal and setting aside the decrees of 
the Courts below return the case to the 
learned Subordinate Judge for disposal on 
the merits. 

Costs will abide the result. I may add 
that the records have been sent up to this 
Court in a very incomplete form. The re¬ 
cord containing the preliminary issue 
framed by the Subordinate Judge is not 
heie. T.he District Judge will please report 
after enquiries why these proceedings have 
been kept on a separate file and why they 

were not sent up with the records in 
appeal. 

,?• K - r. o-- Appeal allowed. 

(1) 6 0. C. 255. 

(2) 1 Ind. Cas. 687; 12 O. C. 31. 
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Pre-emption, suit for—Limitation, commence 9 
ment o f- T rans f er of Proptrty Act (JV of $ 

■4 Lease, containing covenant for pre-emption— 

bourn/*™ 6 taklng Wlth notice of covenant, whether 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1323 op 1924 

May 22, 1925. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

Srimati JAGAMAYA DASI— Plaintiff— 

Appellant 

versus 

Musammat TULSA and others — 
Defendants—Respondents 

Limitation Act (L X of 1908), Sch. I, Art. 10-Sale 


kind is leased for building purposes and 
ne ease contains a covenant giving the lessor a 
ngm of pre-emption in case of a sale of the buildings 
eri f 0< | ,n the land, the right of pre-emption can be 
enforced against a purchaser of the buildings who 
aices with notice of the covenant contained in the 
lease, [p. 445, col. 1.] 

Gopi Ram v. Joet Ram, 82 Ind. Cas. 646; 21 A. L. 
J- 430; 4o A. 4/8; (1923) A. I. R. (A.) 514, referred 

t B T aS onr Rriv-Jhagru Rai, 83 Ind. Cas. 390; 22 A. 

? 65; 4 5 A „ 333 : (1U24) A. I. K. (A.) 400; L. R. 5 A. 
r? «o « n Mohammad Jan v. Fazluddin, 85 Ind. 

S;. , 4S2 r ( A A S , 14; 419214 A ' 1 R 4A > 

V» here the subject of a sale by its nature admits of 

p ysical possession, the ability or the inability of the 

vendor to place the vendee in actual possession of the 
pi ope 11 y sold is not material for the purpose of apply- 
mg Art. 10 of Sch. I to the Limitation Act to a suit for 
pre-emption of the property, [p. 445, col. 2.J 

In such a case limitation does not begin to run till 
possession is actually delivered to the vendee. The 
transfer of physical possession may take place at the 
time of the sale or at some time later. But if the pro¬ 
perty admits of physical possession, limitation does 

?.?*. ® tart till physical possession is actually taken. 

| loia.j 

A house is capable of being physically possessed 
within the meaning of Art. 10 of Sch. I to the Limita¬ 
tion Act. [ibid.] 

Second appeal from a decree of the 
Judge, Small Cause Court, exercising the 
powers of a Subordinate Judge, Allah¬ 
abad, dated the 21st of July 1924. 

Mr. P. L. Banerji , for the Appellant. 

Mr. Gulzari Lai , for the Respondents. 

JUDGMENT. —The plaintiff is the 
widow of Babu Amrit Lai Kundoo. On the 
22nd February 1891. Buddhu took a lease 
of a plot of land measuring 3 biswas from 
Amrit Lai Kurdoo for building a house 
on an agreement to pay a ground rent of 
Rs. 1-8 per year. The lease provided that 
in case the lessee transferred the materials 
of the house built by him on the said 
land, the lessor shall have a preferential 
right of purchasing them for “a proper price” 
and that the transfer to any other person 
shall be valid only in case the lessor refused 
to take it. 

On the 7th June 1921 the defendants 
Nos. 2 and 3 who are the legal representa¬ 
tives of Buddhu, one of the original lessees, 
sold one of the houses built on the land 
aforesaid to Musammat Tulsa for Rs. 150. 

The house was at that time in the occu¬ 
pation of a tenant Musammat Sundar. 
Musammat Tulsa sent a notice to Musam - 
mat Sundar to vacate the house which she 
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did on the 13th June 1921, but before 
Musammat Tulsa could take possession of 
it, Mangru, the son of Buddhu, the original 
lessee, took possession of the house. A 
suit was then filed by Musammat Tulsa 
for his ejectment; and she got a decree in 
execution of which she obtained possession 
on the 18th July 1922. 

The present suit was filed by the plaintiff 
for pre-emption of the said house on the 
2nd July 1923. She relied on the covenant 
for pre-emption or option of purchrse con¬ 
tained in the instrument of lease and one 
of the questions raised in the suit was 
whether the claim was within time. There 
were other pleas raised in the case, the 
findings of the Court of first instance on 
which were in favour of the plaintiff. The suit 
was, however, dismissed by that Court on 
the ground that the claim was not within 
time, inasmuch as it was brought after the 
lapse of a year from the date of the regis¬ 
tration of the sale-deed. The view taken 
by the lower Appellate Court was that as 
the house did admit of physical possession, 
the suit was within time from the date on 
which Musammat Tulsa obtained possession; 
but it nevertheless proceeded to dismiss 
the claim because in its opinion the cove¬ 
nant for giving the lessor an option of 
purchase was not enforceable against the 
vendee. In support of the latter proposi¬ 
tion it relied on the decision in Gupi Ram 
v. Jeot Ram (1). The finding of the lower 
Appellate Court was that the vendee had 
constructive notice of the covenant of pre¬ 
emption embodied in the registered in¬ 
strument of lease; and that being the case 
s. 40 of the Tiansfer of Proper!y Act 
applied; and as held in Basdeo Rai v. 
Jhagru Rai (2) and Mohammad Jan v. 
Fazliuldin (3), the covenant was enforceable 
against the vendee. Article 10 of the Indian 
Limitation Act (IX of 1908) provides a 
period of limitation of one year for a suit 
to enforce a right of pre-emption whether 
founded on custom or contract from the 
date when the purchaser takes physical 
possession of the whole property sold or 
where the subject of the sale does not 
admit of physical possession when the 
instrument of sale is registered. The latter 

(1) 82 Ind. Cas. 646; 21 A. L. J. 430; 45 A. 478; (1923) 
A. 1. R. (A.) 514. 

(2) 83 Ind. Cas. 390; 22 A. L. J. 265; 46 A. 333; (1924) 
A. I. R. (A.) 400; L. R. 5 A. 161 Civ. 

(3) 85 Ind. Cas. 482; 22 A. L. J. 400; 46 A. 514; (1924) 
A* I. R. (A.) 657; h. R. 5 A. 761 Civ. 
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clause has reference to the nature of the 
property which forms the subject of the 
sale; fora9 held in Chandan Singh v. Chandi 
Prasad (4), if the subject of the sale by its 
nature admits of physical possession the 
ability or inability of the vendor to place 
the vendee in actual possession of the 
property sold is not material and limitation 
does not begin till the possession is de¬ 
livered. In BatuL Begam v. Mansur All 
Khan (5), it was held by this Court that 
a share in an undivided zemindari mahal 
was not susceptible of physical possession 
within the meaning of Art. 10 of the Indian 
Limitation Act, and constructive possession 
for example by the receipt of rent from 
tenants was not physical possession within 
the meaning of that Article. That decision 
was upheld by their Lordships of the 
Privy Council in Batul Begam v. Mansur 
Ali Khan (6). Their Lordships there 
pointed out that the corresponding Article 
in Act XIV of 1859 provided a period of 
limitation of one year from the date of 
“possession” which was altered in 1871 to 
“actual possession” and that in 1877 the 
word “physical” was deliberately substitut¬ 
ed for “actual” for a restrictive purpose. 
They observed that “actual possession,” as 
applicable to an undivided share in a mahal 
was not possible and that the words “phy¬ 
sical possession” could only be deemed to 
imply personal and immediate possession, 
regard being had to the form in which 
the property may exist at the time of the 
sale. It can hardly be disputed that a 
house or a shop is capable of physical 
possession. Article 10 provides that in the 
case of such property, that is propei ty 
capable of physical possession the limi'ation 
is computed from the date when the pur¬ 
chaser takes under the sale sought to be 
impeached physical possession of that pro¬ 
perty. The transfer of phj’sical possession 
may take place at the time of the sale or 
at some time later; but if the property 
admits of physical possession the limitation 
does not start till the physical possession 
is actually taken. The question is not 
free from difficulty; but on a caieful con¬ 
sideration of the two clauses as a whole we 
are inclined to think that the rule appli¬ 
cable to property such as on undivided share 

(4) A. W. N. (188^) 227. 

(5) 20 A. 315; A. W. N. (1898) 61; 9 Ind. Dec. (n. e.) 
552. 

(6) 24 A. 17; 28 I. A. 248; 5 C. W. N. 888; 3 Bom. L, 
R. 707; 8 Sar. P. C. J. 133 (P. C.). 
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in a malm1 which is not by its nature 

capable of physical possession cannot be 

applied to houses and shops over which 

physical possession is always possible and 

piacticable. Ihe vendee here attempted 

to take physical possession but found that 

the house was occupied by a trespasser 

whom she was unable to eject till the 18th 

July 1922. From that date the suit was 
within time. 

The appeal is therefore, allowed and the 

claim of the plaintiff decreed subject to 
the payment of Rs. 150 into the Court 
ol hi>t instance within three months from 

this date, in case of payment the plaintiff 
shall g et her costs here and below from 
the defendant including fees in this Court 
°n the higher scale. In case of non¬ 
payment the suit will stand dismissed and 

the defendant-vendee will get her costs 
from the plaintiff in all Courts including 
lees in this Court on the higher scale. 

z * K ‘ Appeal allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Civil Revision No. 44-B of 19^1 

April 18, 1925. 

Present:—Mv. Findlay, A. J. C., and 
Mr. \\ adegaonkar, A. J. C 
Messrs. BRUEL and Co., BOMBAY 

- Applicants 

versus 

KESHEORAO and others—Plaintiffs_ 

~ , Non-Applicants. 

u V XII 7 n e T CoJ \ (AHV ,V >008), <>■ l. V. W 

1 f % 10 ~ fra nsfer of Property Act (IV oi 
186 A, s Jl—-Mortgage, suit—Attachment of mortgagee 
property -Attaching creditor, whether entitled Tore- 

deem—Right of attaching creditor to he impleaded a* 
party to mortgage suit. 1 

An attachment creates no lien or title in favour ol 
the attaching creditor but simply prevents alienation 
of the property attached, [p. 447, col. 1.1 
Moti Lai v. Karrabuldin, 2 ."* C 170- 9 j i \ i-,,. i 

I2l lp N C 6 ) 39 a : nI ^r'- T ° J 222 % 13 Ind ^c. ts.’sj 

A .vSASKS'mK;'”' ' 

[ibid™ 8 * 6 * relatin S ^ the property attached. 

L Under b. 91 of the Transfer of Property Act an 
attaclungcrednor has n right to redeem a mortgage 
relating to the attached property and he has a right to 
be joined as a defendant to a suit to enforce a mort- 

a< ? Cd property for the purpose of re- 
dee rain §» the mortgage sued upon, \ibid.} 


KE3IIEORAO. [89 I. C. 1925] 

Revision against an order of the 
Second Additional District Judee, Akola, 
^^ithe 28th January 1924, in C. S. No. 

iMr. G. G. Hutwalne, for the Applicants. 

Messrs. M. Gupta , M. B. Kinkhede , R. B„ 
vr ' ^ nc ^ ur ^ ar and M. B. Niyogi, for the 

Non-Applicants. 

ORDER.—On 31st August 1923, the sons 
ol the late Copal Rao Butiof Nagpur in¬ 
stituted a suit in the Court of the Second 
Additional District Judge, Akola, (Suit 
No 18 of 1923) against the Directors of the 
Berar Oil \\ orks Company Limited and 
certain other persons for Rs. 6,56,171-5 9 
with future interest. They asked for a 
decree for recovery of this sum by sale of the 
property pledged with their father under 
an agreement dated the 13tli May 1920 
by the Directors of the Berar Oil Works 
Company and further prayed that if the 
sale-proceeds of the pledged property 
were found insufficient to satisfy their 
debt, the balance should be realised by 
sale of the property equitably mortgaged 
with their father by the deposit of certain 
title-deeds under an equitable mortgage 
executed on the same date (13th May 1920). 

This was eventually compromised between 

the parties who on 18th January 1924 filed a 
petition embodying the terms of the com¬ 
promise and requested the Court to pass 
a decree in accordance therewith. Ac¬ 
cordingly, a decree was passed on 28th Jan¬ 
uary 1924 in terms of the said compromise. 

It appears that a few days before the 
above decree was passed i. e. y on 22nd Jan¬ 
uary 1924 the present petitioner made an 
application to the Court below requesting 
the said Court to join him as a defend¬ 
ant in the suit on the ground that he 
was an attaching creditor of the Berar 
Oil Works Company Limited, having attach- 
eds, the entire immoveable property of 
that Company on 13th December 1923 in 
execution of his decree obtained against 
the said Company from the Bombay High 
Court. In his application, he alleged that 
the compromise entered into between the 
parties to the suit was against la'J’ 
and equity and could not be upheld 
as it did ‘not seem to have been properly 
sanctioned by proper persons on behalf oi 
the Company.’ He further alleged that he 
wanted to contest the legalit.v of the equj- 
table mortgage on the basis of w hic 
plaintiffs had instituted their suit, un 
28th January 1924 he made a fresh app l " 
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cation in which he mentioned an additional 
ground for being impleaded as a defendant. 
His application was, however, rejected by 
the Court below which passed a decree in 
terms of the compromise referred to above. 
He has now come up in revision and he 
requests this Court to set aside the order 
of the lower Court rejecting his application 
and to direct that he be joined as a defend¬ 
ant in the suit. 

It is urged on behalf of the petitioner 
that as interest was created in his favour 
in the property which was the subject- 
matter of the suit during the pendency of 
the suit by reason of the attachment, of 
that property effected at his instance on 
13th December 1923, and he was entitled 
to be impleaded as defendant in the suit 
under O. XXII, r. 10 of the C. P. C. We 
are of opinion that this contention is un¬ 
sound. It has been held over and over 
again that attachment creates no lien or 
title but simply prevents alienation: Moti 
Lai v. Karrabuldin (1) and Krishnasaivmy 
Mudaliar v. Official Assignee of Madras 
(2). Consequently, O. XXII, r. 10, C. P. C., 
has no application in the present case. 

It is next urged that the petitioner 
should, in any case, have been added as a 
defendant under O. I, r. 10, (3. P. C., as he 
being an attaching creditor had a right to 
redeem plaintiffs’ mortgage. Several 
authorities have been cited in support of 
this contention. We do not propose to 
discuss these authorities as it is, in our 
opinion, clear that under s. 91 of the Trans¬ 
fer of Property Act an attaching creditor 
has a right to redeem. But the "petitioner 
did not wish to be added as defendant so 
that he may have an opportunity to re¬ 
deem plaintiffs’ mortgage. His sole object 
in asking the Court to add him as a de¬ 
fendant was to challenge the compromise 
arrived at between the parties to the suit 
and also the mortgage in favour of the 
plaintiffs on the ground that it was not a 
valid mortgage. Under these circumstances, 
we are of opinion that the Court below 
exercised its discretion properly in reject¬ 
ing his application. No case for interfer¬ 
ence in revision has been made out and we 
accordingly reject the petition with costs. 
Pleader’s fee Rs. 50. 

z. k. Petition rejected. 

(1) 25 C. 179; 24 I. A. 170; 1 C. W. N. 639; 7 Sar. P. 
C. J. 222; 13 Ind. Dec. (n. s.) 121 (P. C.). 

(2) 26 M. 673. 


447 

RANGOON HIGH COURT, 

Second Civil Appeal No. 523 op 1923. 

January 25, 1925. 

Present :— Mr. Justice lleald and 
Mr. Justice Chari. 

MA KYAW AND ANOTHER—APPELLANTS 

I, C 11 s 

MAUNG PO MY IT and another — 

Respondents. 

Buddhist Law, Burmese — Succession — Mother's half 
sister, whether excludes father's cousin. 

I nder Burmese Buddhist l aw a maternal grand¬ 
mothers daughter from a husband other than the 
maternal grandfather excludes a paternal grandfather's 
sister’s daughter. I'p. 418, col. 2.J 

Second appeal against a decree of the 
District Judge, Prome, in Civil Appeal 
No. 02 of 1923. 

Mr. A 7 . C. Sett, for the Appellants. 

Mr. Robertson, for the Respondents. 

JUDGMENT, —This appeal deals with 
rival claims to the estate of Ma Hla Yin 
who died unmarried, the rival claimants 
being Ma Kyaw and Ma Ngwe Nyun (now 

represented by her daughter Ma Mya Sein; 

on the one side and Ma Hnaw Za on the 
other. 

Ma Kyaw and Ma Ngwe Ngun were 
children of Ma Hla Yin’s maternal grand¬ 
mother by a second husband who was not 
the father of Ma Hla Yin’s mother, that 
is to say, they were half sisters of Ma Hla 
Yin’s mother, while Ma Hnaw Za is a 
cousin of Ma Hla 5 in s paternal grand¬ 
father. 

It is to be noted that in her written state¬ 
ment Ma Hnaw Za did not expressly claim 
to inherit Ma Hla Yin’s estate on the ground 
of Relationship and the learned Judge in 
the Trial Court said that it was not disputed 
that Ma Kyaw and Ma Ngwe Nyun would 
be the nearest natural heirs if the claim of 

one Ma Ilia Tin who alleged that she was 

Ma Hla 5. in s sister by adoption was not 
proved. Ma Hnaw Za’s claim as embodied 
in her written statement was rather that 
she was entitled to the inheritance because 
she had supported Ma Ilia Yin after her 
fathers death, had tended her during her 
illness, and had buried her when she died, and 
that Ma Kyaw and Ma Ngwe Nyun had done 
noneof these things,but on the contrary had 

__ _ dinary duties of kindred and 
affection. Ma Ilia Tin s claim, as adoptive 
sister of Ma Hla Yin, has been finally re¬ 
jected, and so has been Ma Hnaw Za’s claim 
that Ma Kyaw and Ma Ngwe Nyun had by 
neglect deprived themselves of‘the right to 
inherit, but Ma Hnaw Za seems to have 


MA KYAW V. MAUNG PO MYIT. 



448 MA KRAW V. 

been allowed to raise a new claim that she 
was entitled to inherit on the ground of re¬ 
lationship. 

The lower Appellate Court has found that 
the claims of the parties on the score of 
relationship are equally divided, since al¬ 
though Ma Kyaw and Ala Ngwe Nyun were 
nearer in relationship they were only half- 
sisters of Ma Hla ^ in s mother, while Ma 
Hnaw Za was a full cousin of Ma Hla Yin’s 
father. It accordingly gave each of them 
half the estate. 

Both sides appeal, each of them claiming 
the whole estate. 

The case resolves itself into the question, 
who are to be preferred, the mother’s half- 
sister's or father’s cousin. 

It is a fundamental principle of Burmese 
Buddhist Law that inheritance shall not 
ascend if it can possibly descend, and it is 
a logical corollary of that rule that inherit¬ 
ance must not ascend more than is neces¬ 
sary. An instance of this is to be found in 
the rule that brothers and sisters exclude 
grandparents. 

It is clear, therefore, that unless there is 
a rule which excludes half-brothers or half- 
sisters from the category of brothers and 
sisters, Ma Kyaw and Ma Ngwe Nyun were 
entitled to succeed to Ma Hla Yin’s estate 
in preference to Ma Hnaw Za, since as 
sisters of Ma Hla Yin’s mother they would 
exclude not only their own mother, that is 
Ma Hla Yin’s maternal grandmother, but 
also Ma Hla Yin’s paternal grandfather, 
through whose sister Ma Hnaw Za now 
claims. 

We have not been referred to any such 
rule of exclusion in the Burmese Buddhist 
Law books and we know of none. It is true 
that in a rase of Taung Mro v. A ung Nyun(i) 
which was not officially reported, a Single 
Judge of the late Chief Court remarked 
that, in his opinion, “full blood relations ex¬ 
clude half-blood relation, “ but the rule 
against the ascent of inheritance might 
have warranted the learned Judge's de¬ 
cision in that particular case, and in the 
case of Ma Gyi v. Ma Khin Saiv (2), 
where the rival claimants were on the one 
side a half brother and a half-sister and 
on the other a natural grandmother of 
the owner of the estate and the mater¬ 
nal grandmother relied on that unre¬ 
ported case, a Bench of the Chief Court 

(1) 58 Ind. Cas. 483; 12 Bur. L. T. 103. 

(2) 72 Ind. Cas. 4; 11 L. B. R. 460; 1 Bur. L. J. 263; 
(1923) A. I. R. (R.) 124. 
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held that the half-brother and half-sister 
excluded the maternal grandmother and 
quoted with approval a dictum in the case 
of Le Maung v. Ma Kwe (3) to the effect 
that in a case where there are half-brothers 
or half-sisters or both and no full brothers 
or sisters,* the half-brothers or half-sisters 
exclude the parent of the owner of the 
estate. 

In these circumstances we see no reason 
to believe that Ma Kyaw and Ma Ngwe 
Nyun ought^ not to be regarded as sisters 
of Ma Hla Yin’s mother, and we hold that 
as such sisters they exclude Ma Hnaw Za, 
who is daughter of sister of Ma Hla Yin’s 
grandfather. 

There is no dispute as to the properties 
of which the estate consists except the cash. 
The Trial Court accepted the defence that 
the cash belonging to the estate amounted 
to Rs. 1-6-0 and that finding has not been 
questioned in this Court. The lower Courts 
have also accepted Ma Hnaw Za’s valuation 
of the moveable properties of which the 
estate consists, and, as no objection has been 
taken in this Court, we see no reason to in¬ 
terfere. So far as the immoveable property 
is concerned, it was unnecessary to specify 
its value in the decree, which should have 
directed its delivery to Ma Kyaw and Ma 
Mya Sein. 

Ma Kyaw and Ma Mya Sein will have a 
decree for Rs. 281-6-0 and for possession of 
the moveable property specified in the 
Schedule attached to the plaint, or for its 
value as shown in the Schedule filed at page 
19 of the record against Ma Hna Za and her 
husband, Po Myit. They will also have a 
decree for possession of the land and house 
described in the Schedule attached to the 
plaint. 

Ma Hnaw Za and Pa Myit will pay the 
costs of Ma Kyaw and Ma Mya Sein through¬ 
out. We make no order for the costs of 
Ma Hla Yin and the legal representative of 
the third defendant, Maung Gauk, who are 

not parties to the appeal. 

z k. Appeal allowed. 

(3) 56 Ind. Cas. 681; 10 L. B. R. 107; 13 Bur. L. 

T. 3. 
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ACHPAL V. EMPEiiofc. 


LAHORE HIGH COURT. 

Criminal Appeal No. 656 of 1923. 

November 6, 1923. 

Present :—Justice Sir Henry Scott-Smith, 
Kt., and Mr. Justice Fforde. 

ACHPAL —Accused—Appellant 

versus 

EMPEROR —Respondent. 

Criminal Procedure Code (Act V of ISOS), ss. 2SS, 
239 — Penal Code (Act XLV of 1809), $8. 30.5, 1,12 * 
Dacoity—Dishonestly receiving stolen property —Joint 
trial, legality of—Charge of dacoity -Conviction under 
s. 1,12, legality of. 

Non3 of tli3 particulars which go to make up the 
offencs of dacoity constitute by themselves the offence 
of dishonestly receiving stolen property. The offence 
of dishonestly receiving stolen property cannot, there¬ 
fore, be considered a minor one as compared with that 
of a dicoity or of house-breaking by night. A person 
who has been charged with the offence of dacoity cannot 
consequently be convicted of an offence under s. 112 of 
the Penal Code, [p. 450, col. 2.] 

T.ie offence under s. 412 of the Penal Code is a 
totally different offence from that of dacoity committed 
at a different time and not in the course of the same 
translation within the meaning of s. 2.>‘.) of the Cr. I*. 
C. Therefore, a person cannot be tried in respect of 
an off ence under s. 412 of the Penal Code jointly with 
other perse.os who are chirged with the offence of 
dacoity committed at a different time and not in the 
course of the si ne transaction, [p 130, col. l.j 

Appeal from an order of the Sessions 
Judge, Ambala, dated the 24th April 1923. 

Mr. B. A. Cooper, for the Appellant. 

Mr. Des Raj Saivhney , Public Prosecutor, 
for the Respondent. 

JUDGMENT. —This is an appeal from 
the order of the Sessions Judge of Ambala 
convicting Achpal of the offence of dacoity 
with murder under s. 395, Indian Penal 
Code, and sentencing him to transporta¬ 
tion for life. At the same trial Idu also 
was convicted under the same section and 
sentenced to ten years’ rigorous imprison¬ 
ment while Kapura who was charged under 
ss. 395/10J, Indian Penal Code, and tried 
along with others was convicted and sent¬ 
enced under s. 412, Indian Penal Code, to 
five years’ rigorous imprisonment. Idu and 
Kapura were also sentenced to a line of 
Rs. 309 each, other persons who were 
jointly tried with these three were acquitted 
by the learned Sessions Judge on the ground 
that the evidence of the two approvers wa3 
not corroborated in material particulars as 
regards them. Achpal’s appeal has been 
argued by Mr. Cooper, Advocate, and 
'Kap lira's by Mr. Gullu Ram. Idu’s appeal 
was filed by Counsel but he was unrepre¬ 
sented at the heaving. 

The facts of the case including the evi- 
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deuce of the two approvers have been fully 
set forth in the judgment of the Court 
below and we need not repeat them. It is 
not denied that the dacoity in which the 
two murders were committed took place in 
the house of Asa Ram in village Sabepur 
on the night between 30th June 1922 
and 1st July 1922. It has also not been 
denied before us that the two appro¬ 
vers, P. W. Nos. 5 and 9 Nawab and Saini, 
themselves took part in the dacoity, but it 
lias been urged by Mr. Cooper that their 
evidence so far as his client is concerned 
has not been sufficiently corroborated to 
warrent a conviction. In our opinion 
there is ample corroboration of the evidence 
of the approvers as against Achpal. It is 
in evidence that one of the dacoits was 
wounded by a spear thrust delivered by Asa 
Ram at the time of the dacoity. Seven days 
afterwards Achpal was medically examined 
and was found to have a wound in tho 
shoulder which could have been caused by 
a spear. His explanation that it was caused 
by a bullock’s horn has been disproved by 
the medical evidence. The presence of this 
injury on his person is in itself, in our 
opinion, a sufficient corroboration of the 
evidence of the approvers. But in addition 
to this three articles of jewellery and a chuni 
(Ex. P. 1 ) were produced by him during 
the Police investigation. They have been 
fully identified by Asa Ram and his 
female relations as belonging to them as part 
of the property stolen by the dacoits. The 
witnesses who identified these articles were 
not cross-examined as to the question of in- 
dentity and there is no evidence of rebuttal. 
Achpal did not claim them to be his property 
and we dismiss his appeal. 

As regards Idu, five articles of jewellery 
(Ex. P. 9 (1;, P 9 (2;, P. 10, P. 11 and P. 13) 
are said to have been produced by him or 
at his instance. Exhibits P. 9(1) and P. (2) 
were found ^ in possession of Musammat 
SantI, P. W. No. 24 who states that the 
wife of Idu pawned them to her but did so 
same six months prior to the dacoity. 
There is no evi leuce to show that these 
articles cauie mco the possession of Idu’s 
wife subsequent to the dacoity. Musammat 
Santi may have falsely stated that they 
were pawned to her prior to the dacoity but 
there i3 no rebuttal of her statement and 
we cannot read into her evidence what 
she had not said. As regards the earrings 
Ex. P. 10, they also are said to have been 

produced by Musammat Santi, but sh^ 
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pleaded ignorance in regard to them and 
there is no evidence that they were ever in 
her possession or that of Idu’s wife. 

As regards P. 11 and P. 13 it is admitted 
that they were produced from the house of 
Idu and at his instance, but Idu and his 
wife claimed them as their own property, 
Lai Singh Lambardar stated that when tlie 
pariband , Ex. P. 11 was first produced 
during the investigation. Asa Ram failed to 
identify it, but this statement is contra¬ 
dicted by other evidence which we see no 
reason to reject. Asa Ram and his female 
relations have given clearevidenceof identi¬ 
fication of these articles. It is an undoubted 
fact that Indian women can identify their 
own articles of jewellery even if they are of a 
common pattern and we see no reason to 
reject the evidence of identilh at on which 
has been produced in present case. More¬ 
over the two approvers have given clear 
evidence against Idu and there is nothing 
on the record to show that thev had any 
reason to name him falsely. We consider 
that his conviction is justified by evidence 
and dismiss his appeal. 

Kapura, as already stated, was tried along 
with ins co-accused lor abetmentof dacoity. 
He could so be tried along with them but, 
in our opinion, it was illegal to convict . 
him of an effence under s. 412, Indian 
Penal Code, which is a totally different 
offence from that of dacoity committed at a 
different time and not in the course of the 
same transaction within the meaning of 
s. 23U, Or. P. C. It is quite clear that 
Kapura could not have been tried upon a 
charge under s. 412, Indian Penal Code, 
jointly with others who were being tried 
for tne offence of dacoity under s. 39(3, his 
offence being quite distinct and committed 
on a different occasion. But the learned 
Sessions Judge was of opinion that he was 
justified in convicting him under s. 412, 
having regard to s. 238, Cr. P. C. This 
latter section lays down that when a person 
is cnarged with an offence consisting of 
several particulars a combination of some 
only of which constitute a complete minor 
offence, and such combination is proved, 
but the remaining particulars are not 
proved, he may be convicted of the minor 
offence, although he is not charged with it. 
The learned Sessions J udge says “dacoity 
is a composite offence,” and the dishonest 
retention of property stolen in the commis¬ 
sion. of a dacoity would, I hold, be included 
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in the more comprehensive charge of 
dacoity or abetment of dacoity. 

Here we are unable to agree with the 
learned Sessions Judge. None of the 
particulars which go to make up the offence 
o! dacoity constitute by themselves the 
offence of dishonestly receiving stolen 
Property. Some instances of what is a 
iniiu r offence within the meaning of this 
section are as follows The offence under 
s. 335, Indian Penal Code, is a minor offence 
as compared with that under s. 30t>; the 
offence of causing grievous hurt or of 
causing hurt under s. 325 or 323, Indian 
Penal Code, is a minor offence as compared 
with the offence of murder or culpable 
homicide. But we are cpiite unable to see 
how the offence of receiving stolen property 
can be considered a minor one as compared 
with that of dacoity or of house-breaking 
by night. We, therefore, accept the appeal 
ol Ivapnra and set aside his conviction and 
sentence. 

It remains to consider whether Kapura 
should be re-tried for an offence under 
s. 412, Indian Penal Code. The approvers 
have stated that he was not one of the 
dacoits but that fcdiarfu, who is said to have 
been absconding and the leader of the gang, 
said that he should have a share of the 
stolen property because he had organised 
the gang. This statement of Sharfu made 
to the approvers has been admitted as 
evidence against Kapura by the Court 
below but it was obviously inadmissible in 
evidence. The only evidence against 
him is that of Joti P. W. No. 33 a boy of 20 
and a shopkeeper of Jagadhari, who pro¬ 
duced two ornaments, a mendhi and a kanda 
(Exs. P. 15 and P. 10) value at Rs. 20 and 
Rs. 2-8 respectively, which he said Kapura 
had sold to him about a month after the 
dacoity. Joti’s evidence is not corroborated 
by any entry in any book or by any other 
evidence whatsoever. It is simply his 
words against Kapura, even if it be assumed 
that the property be stolen property. It 
was found in the possession of Joti and it is 
quite possible that he accused Kapura in 
order to save his own skin. The case is, 
therefore, a weak one against Kapura and 
considering the long time lie has been in 
custody and in Jail, we do not think he 
should be re-tried. We, therefore, direct 
that he be released from custody, 
z. k. Order accordingly . 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 57 of 1925. 

April 2, 1925. 

Present:— Mr. Kennedy, J. C., and 
Dr. DeSouza, A. J. C. 

E M P E R O R— Prosecutor 

versus 

D O D O—Ace use d . 

Criminal Procedure Code (Act V of 189S), s. 31,9— 
Case forwarded to superior Magistrate — Procedure¬ 
's novo trial, whether necessary. 

When two persons are jointly tried before a Magis¬ 
trate who being of opinion that he cannot pass a 
sentence sulhciently severe against one of them for¬ 
wards the case to a Superior Magistrate under s. 31!) 
of the Cr. I*. C., it is desirable that both the accused 
should be forwarded, though the Superior Magistrate 
• would be competent to try only one of the accused who 
is actually sent up before him. 

Where a case is forwarded to a Superior Magistrate 
under s. 31!) (2) of the Cr. P. C. the Magistrate is not 
bound to hold a trial de novo. 

■ Reference by the Additional Sessions 
Judge, Hyderabad (Sind). 

Mr. T. (i. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT. —This is a Reference by 
the Additional Sessions Judge of Hyder¬ 
abad under the following circumstances. 

Three accused persons were tried before 
the Bench Magistrate Second Class ofTando 
Mahomed Khan. They were tried for 
offences under ss. 379 and 411, Indian 
Penal Code. The Bencli held the offences 
proved against two of the accused persons, 
Dodo and Bachayo, and not against the 
third. Accordingly the Bench Magistrates 
convicted Dodo and sentenced him to suffer 
rigorous' imprisonment for six months and 
holding that they could not adequately 
punish Bachayo in view of his previous 
convictions, forwarded him to the Sub- 
Divisional Magistrate under s. 349, Cr. P. C. 

The learned Sub-Divisional Magistrate 
without hearing any fresh evidence held 
upon the evidence recorded by the Bench 
Court that the accused was guilty and 
sentenced him to 12 months’ rigorous im¬ 
prisonment in view of the previous con¬ 
victions against him. 

The learned Additional Sessions Judge 
before whom the appeal came up for hear¬ 
ing was of the opinion that the procedure 
adopted by the Sub-Divisional Magistrate 
was wrong for two reasons. First that the 
Bench Court under s. 349 cl. (1) (a) should 
have forwarded both the accused held 
guilty to the Sub-Divisional Magistrate and 
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secondly that the Sub-Divisional Magistrate 
should have heard the case de novo. 

^ It seems to us that the learned Additional 
Sessions Judge was right in thinking that 
the Bench Magistrate should have forwarded 
both the accused to the Sub-Divisional 
Magistrate. But we do not go to the length 
of saying that the Sub-Divisional Magis¬ 
trate had no jurisdiction to try the accused 
who was actually sent up before him. 

As regards the second ground we are 
distinctly of opinion that the learned 
Additional Sessions Judge has misread 
s. 350, cl. (2) as amended. Under s. 349, cl. (2) 
the Magistrate is not bound to hold a trial 
de novo and the recent amendment to s. 350, 
cl. (2) only makes the position clearer. 

On these grounds of erroneous procedure 
the learned Additional Sessions Judge re¬ 
versed the conviction and sentence passed 
against Bachayo and directed that the Sub- 
Divisional Magistrate should proceed with 
the case according to law in the light of. 
his remarks. At tlie same time, being of 
opinion that Dodo should be tried in the 
same trial with Bachayo, he has released 
him on bail and has submitted his case 
to us. 

We are of the opinion that in view of 
the order made by the learned Additional 
Sessions Judge directing re-trial of the 
accused Bachayo, it is desirable that Dodo 
also should be tried along with him. 

The result is that we set aside the con¬ 
viction recorded by the Bench Magistrates 
against Dodo and direct him to be tried 
along with Bachayo before the Sub-Divi¬ 
sional Magistrate. 

Dodo may continue to remain on the 
same bail. 

p. b. a. Order accordingly. 


LAHORE HIGH COURT. 

Miscellaneous Criminal Appeal No. 1 GO 

of 1924. 

January 25, 1925. 

Present: —Mr. Justice Harrison. 
NARAIN DAS and others—Accused— 

Petitioners 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898), s. 526- 

Tranafcr of case—magistrate protracting proceedings, 
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u 1 ‘ r - A 1 gist rate made an order during tlie trial n f i 
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oi a cas * mat ne would examine only one witness a dav 
and thus protracted the proceedings inordinately: 

II i I, that this was suiticient ground for directing 
I 'rd th case should be transferred from the Court of 

that Magistrate to the Court of some other competent 
Magistrate. 


Application under s. 52(1, Cr. P. C., for 
transfer of the ease from the Magistrate, 
!• irst Class, Lahore, to some other, compe¬ 
tent Court. 

Lala Moti Sugar, R. B., and Mehta Amin 
Chanel , for the Petitioners. 

ORDER.—This application for transfer 
discloses a peculiar and deplorable state of 
things. 1 he case was challaned under the 
Excise Act and came up on the 1st of 
October 1021, when the only witness 
for the Crown was examined and the 
charge was framed. The accused were 
ordered to put in their list of defence 
witnesses on the following day, they 
having stated that they did not wish 

to re call and further cross-examine the one 

witness, and the loth of October was fixed 
for the examination of their witnesses. On 
that (hue a note was written by the Magis¬ 
trate to the effect that it was stated that the 
Crown wished to withdraw the case, but it 
was not disclosed by whom the statement 
was made. He, therefore, adjourned the 
case to the 30th of October for that doubt¬ 
ful matter to be cleared up. On the 30th 
of October the Crown applied for adjourn¬ 
ment as correspondence was in progress 
with the Revenue Authorities The case 
was adjourned to the Gth of November and 
again to the 21st of November, when the 
accused were ordered to put in a list of 
defence witnesses to be summoned for the 
6th of December. The list was put in and 
on the Olh of December two witnesses were 
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the 9th one witness was examined, on th< 
lltli one, on the 12th one, about an houi 
being spent on this work every day. Or 
the 12th the accused put in an application 
through their Counsel pointing out that 
their time and money was being wasted 
by examination of one witness daily, and 
asking that one day should be fixed for 
recording the whole of the evidence. On 
this the Magistrate wrote an order regret¬ 
ting that it was impossible for him to do 
so. On this an application for transfer was 
presented. 

I cannot imagine a more flagrant case of 
the direct disobedience of the clear orders 
of this Court as to disposal of work. I 
transfer the case to the Court of some 
other Magistrate to be named by the Dis¬ 
trict Magistrate. 

Mr. Moti fSagar had pointed out at the 
time of presenting this application thathe 
did not wish the proceedings to start dc 
novo . This lie now wishes to qualify by 
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saying that he will re-summon Mr. Brady 
only and any documentary evidence which 
may be allowed by the Trying Magistrate, 
z. k. Case transferred. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 4G of 1925. 

June 1, 1925. 

Present: —Mr. Simpson, A. J. C. 

S1T A RAM —Appellant 


versus 


examined and a note was recorded by the 
Magistrate stating that two hours were 
devoted to this work and that re-examina¬ 
tion was iixed for the working day, i e., the 
8th and on tlie 8th after re-examining the 
one witness the Magistrate wrote an order 
saying : I cannot devote any more time 

to tins case to-day. 1 shall take it up from 
day to day. Defence want Mr. Brady to¬ 
morrow. {Summon him for lo-morrow.” 

Mr. Amin Ohand, who appeared in the 
Trial Court, tells me that the Magistrate 
was asked by counsel wliat was the exact 
meaning of t lie words “ from day to day” 
and was told that one witness would be 
examined each day and not more, and this 
is borne out by the subsequent events, On 


EMPEROR —Respondent. 

Criminal Procedure Code (Act V of 1808), ss 1,17, ^30 
- Penal Code (Act XLV of ISfiO), ss. SOU, SOI, 305, SOo 

Dacoity Shot fired to keep off rescue party — Daco- 
ity with murder—Acquittal on charge of murder-- 
Conviction on charge of dacoity Appeal against ac¬ 
quittal, whether maintainable—Revision Enhance¬ 
ment of sentence — High Court, interference by. 

A dacoity begins as soon as there is an attempt to 
commit robbery and a shot lired thereafter in orner 
to keep off a rescue party and to allow the theft 
to be committed is an act committed in committing the 
dacoity within the meaning of s. 396 of the l'enai 
Code. [p. 454, col. 2.] . . 

The High Court does not exercise its exceptiona 
revisional powers in the direction of enhancing a 
sentence unless the sentence is manifestly inadequa e. 
It is not enough that if a severer sentence had. hern 
imposed by the Court of Trial, the High Court sitting 
as a Court of Appeal might have been prepared 

maintain the sentence, [p. 455, col. l.J 
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Where an accused person is charged with offences 
Under ss. 395 and 302 of the Penal Code and is 
acquitted of the latter charge and i6 convicted on the. 
former charge, an appeal lies at the instance of the 
Local Government against the acquittal on the 
charge of murder in spite of the fact that the acquittal 
is only partial and the accused has been convicted 
of a lesser offence. In such a case the High Court 
will not by virtue of the provision contained in cl. 
(5) of s. 439 of the Cr. P. C. entertain an application 
by way of revision at the instance of the Local 
Government for enhancement of sentence under s. 395 
or to set aside the conviction under that section and 
substitute one under s. 390 of the Code. Ip. 455, cols. 1 
& 2 .] 

iVppeal against an order of the Addition¬ 
al Sessions Judge, Gonda, dated the 2ith 
November 1924. 

Mr. G. H . r l hennas, for the Appellant. 

The Government Pleader, for the Crown. 
JUDGMENT.— Nagesh war Bari 40, 
Bhikhari Khatik 20, Raghubar Dayal Lonia 
35, Sitaram Khatik 35, Elahi Qassab 45 
and Shankar Khatik, 50, were tried at one 
trial along with sixteen other persons on a 
charge under s. 395 for dacoity. Nagesh- 
war was sentenced to transportation for 
life, and the other five to ten years’ 
rigorous imprisonment. The other sixteen 
were acquitted, but these six were 
convicted. Nageshwar Bari was further 
charged under ss. 39G and 302, Indian 
Penal Code, but he was acquitted on both 
these charges. There is also before us an 
application under s. 439 Cr. P. C., on behalf 
of the Local Government asking us to exer¬ 
cise our revisional powers in this way, to 
record a conviction under s. 390, Indian 
Penal Code, against all six appellants, and 
to sentence Nageshwar to death, and the 
other five to transportation for life. 

The dacoity took place in the village 
Sekharpur, Police Station Balrampur, 
District Gonda, in the house of Harihar 
Prasad. Harihar Prasad is a Brahman 
fifteen or sixteen years old, but of weak 
intellect. The dacoits were said to have 
numbered fifty or more. They were armed 
with lathis and spears and there were two 
guns, one of which was captured from 
them. They began by beating five men 
who were sleeping at the door of the house. 
A sixth man Chhotan Lai, who was also 
sleeping there, managed to get out. He 
roused the village, and he set fire to a 
shed belonging to the house in order to 
give light. Among the people of the village 
who came to the rescue was Abdur Rahman, 
Kabaria, who, headed the party. A shot 
was fired, and. Abdur Rahman was killed. 
Another shot was fired and Ram Adhar 

i • • • 
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Brahman was hit but not killed. A fight 
went on between the villagers and the 
dacoits, and the dacoits lied towards the 
north. Nageshwar Bari, appellant No. 1, and 
Bhikheri, appellant No. 2. were knocked 
down by lathi blows and were captured. 
Nageshwar Bari had a gun in his hand, 
which was captured with him. One iron 
box was broken open, but evidently the 
robbery was interrupted, and the dacoits 
were not able to ransack the house. We 
find no positive evidence of the value of 
the property stolen from the iron box. but 
the figure of Rs. 500 appears to have been 
mentioned in this connection. 

It is not necessary to go more minutely 
into the facts of the case. It is not dis¬ 
puted that a dacoity took place, or that 
Abdur Rahman was killed by a gun-shot 
wound. Certain questions of law arise in 
the case of Nageshwar. It will be most 
convenient to consider these after disposing 
of the appeals of the other accused. 

We take first the appeal of Bhikhari. 
Bhikhari was captured on the spot, lie made 
a confession in which lie described how 
Pershadi induced him to join in the 
dacoity. He gave a lar 0 e number of names 
of persons who had taken part in the dacoity, 
and he gave a very brief account of what 
happened on the spot. He said that Nag¬ 
eshwar Bari had one gun, and Bod hi or 
Pershadi the other, and that both guns 
were fired. lie produced no defence. Ih* 
lias nothing to say in his appeal except 
that he did not commit the dacoity. His 
appeal is dismissed. 

Ilaghubir Dayal. lie was identified in 
Court by five witnesses. The same five 
persons had identified -him in Jail. Ilis 
conviction must turn on the credibility of 
these witnesses. The Court of trial was in 
the best position to judge on this point. 
He had no defence. His appeal is dismissed. 

Sila Ram. He has been identified in 
Court by six witnesses, three of whom, how¬ 
ever, failed to identify him in the Jail. 
He was mentioned in the confessions of 
Nageshwar and Bhikhari. He had no 
defence. His appeal is dismissed. 

Elahi. He was identified in Court by 
five witnesses four of whom had also iden¬ 
tified him in the Jail. He had no defence. 
Ilis appeal was presented separately by 
Counsel from Gonda, who urged very 
strongly that the mistake made by the 
witnesses, who identified Elahi, in the way 
of identifying wrong people in the Jail 
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Ouglit to prevent the Court from reiving 
upon their evidence. As has been said 
before, the question is one of the credibility 
of the oral evidence, and the Court of Trial 
was in the best position to judge of this. 

Eiahi’s appeal is dismissed. 

Shan her . He was identified in Court by 
four witnesses, three of whom identified 
him in Jail. His name appears in both the 
confessions of Nageshwar and Bhikhari. 

He had no defence. His appeal is dis¬ 
missed. 

We now take up the case of Nageshwar. 
As I have said, lie was capturad on the 
spot with a gun in his hand. He made a 
confession which was duly recorded on the 
bth June 1921. In this he mentioned a 
number of names of dacoits, and gave some 
account of thedacoity. He said that Matadin 
Kbatik had one gun and Bhuda Khatik the 
other, both guns belonging to Bhuda 
Khatik. He said that it was Bhuda Khatik 
who fired the shot which killed one man, 
and that when Mata Din fired, several 
persons received shots. He said that the 
gun slipped from the hand of Mata Din at 
the time of his capture, but evidence is per¬ 
fectly clear that the gun was in his hand 
when he was captured. There is evidence 
that it was this Nageshwar who fired the 
fatal shot. The witness Chhotan says he 
saw him do it. That is why the Magistrate 
framed a charge against Nageshwar under 
s. 39G. The learned Sessions Judge rightly 
considering that s. 396 applies equally to 
every dacoit added charges against Nag¬ 
eshwar under s. 395 of dacoity, and under 
s. 302 of murder. We think that the learned 
Sessions Judge would have done well to 
frame charges under s 396 against all the 
dacoits. He acquitted Nageshwar under ss. 
39G and 3l'2. As regards s. 39G he held that 
‘ the murder was not committed either to 
get Abdur Rahman out of the way of the 
dacoits in carrying on the operation of the 
dacoity, or to obtain a clue of the place 
where the property might be found. The 
shot was fired to keep him away and the 
other villagers from reaching tiie place of 
occurrence.” He, therefore, held that the < 
murder was not committed in committing < 
dacoity, and did not attract the provisions : 
of s. 396. We do not agree with the learned j 
Sessions Judge. Section 39G is as follows.— * 
“If any one of five or more persons who 
are conjointly committing dacoity com- i 
mits murder in so committing dacoity, i 
every pne of those persons shall be punish- e 
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X eel with death, or transportation for life, or 
1 rigorous imprisonment for a term which 
may extend to ten years, and shall also he 
l liable to fine.” 

In construing the section it is necessary 
to go back to the definition of dacoity in 
• s. 391: 

“W hen five or more persons conjointly 
commit, or attempt to commit, a robbery, 
or where the whole number of persons con¬ 
jointly committing or attempting to commit, 
a robbery, and persons present and aiding 
such commission or attempt, amount to five 
or more, every person so committing, at¬ 
tempting, or aiding, is said to commit 
“dacoity.” 

A dacoity then begins as soon as there 
is an attempt to commit robbery. A shot 
fired in order to keep of the rescue party, 
and allow the theft to be committed, is an 
act committed in committing dacoity. The 
acquittal of Nageshwar under s. 396 was 
wrong, and the opinion expressed that none 
of the accused persons is guility of the 
offence under s. 396 is also wrong. The 
learned Sessions Judge further acquitted 
Nageshwar under s. 3u2. This acquittal is 
based on the following reasoning. 

“It is stated in both the confessions that 
the dacoits had not one gun hut two. One 
of the guns was captured from Nageshwar 
Bari, and the nipple of a gun was found 
inside the house. It is also in evidence 
that only two shots were fired, and that one 
of these shots was fired by the accused 
Nageshwar Bari at the witness Ram Adhar. 

He also concludes on the evidence of the 
Sub-Inspector who smelt the nipple of the 
other gun, that that gun also was fired and 
from this he concludes that Nageshwar 
could not have fired the shot which killed 
Abdur Rahman, and he discredits the evi¬ 
dence to that effect. We are not prepared 
to interfere with this finding, and we accept 
the conclusion that it was not Nageshwar 
Bari who fired the gun with which Abdur 
Rahman was shot dead. But we find tha 
Nageshwar carried a gun and fired vvi i 
it, and that he might rightly have been 
convicted under s. 396 instead of the mure e 
of Abdur Rahman. Therefore, we see no 
reason to reduce the sentence of trail spot a 
tion for life, which has been given to nun. 
and we dismiss Nageshwar Bari’s appeal. 

We pass now to The application in revisio 

made by the Local Government. ^This a 
into two heads, one relating to Nagesnw 
and tfie other to the other five appelian » 
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As regards the other five appellants, there 
is no legal difficulty. They have been 
convicted under s. 395. We are asked to 
alter that finding to a conviction under 
s. 396 and to enhance the sentence from ten 
years’ rigorous imprisonment, to transporta¬ 
tion for life. There is no doubt that we have 
power to do so. But the Court will not ordi¬ 
narily exercise its exceptional revisional 
power in the direction of enhancing sen¬ 
tences unless the sentences are manifestly in¬ 
adequate. It is not enough that if sentences 
of transportation for life had been imposed 
by the Court of trial we might, sitting 
as a Court of Appeal, have been prepared 
to maintain the sentences. It was said in 
Empress v. Chuni Lai (1). 

“The principles upon which this Court 
habitually acts as a Court of revision in 
relation to the enhancement of sentences are 
that it should not interfere if the sentences 
passed involve substantial punishment, and 
should interfere if the sentence is mani¬ 
festly inadequate.The Court 

frequently declines to interfere, in order to 
enhance a sentence, on the mere ground 
that it would itself have passed a heavier 
sentence, contending itself with pointing 
out that the sentence is so far light that a 
heavier sentence would have been main¬ 
tained.’’ 

The practice of this Court has been the 
same as that of the Punjab Court. We 
consider the sentences passed substantial 
and adequate and, therefore, reject the ap¬ 
plication of the Local Government for the 
enhancement of the sentences of the other 
five appellants. 

We pass now to the application in revi¬ 
sion in so far as it relates to Nageshwar 
Bari. Now, here we are asked to convict 
Nageshwar under s. 396. Nageshwar was 
acquitted by the Trial Court under s. 396. 
We are of opinion that it was open to the 
Local Government to have filed an appeal 
against this acquittal. It was held in 
Empress of India v. Judoonath Canyoohj (2) 
that where an accused person was charged 
with murder, and acquitted of murder 
but convicted of culpable homicide an 
appeal lay against the acquittal at the 
instance of the Local Government in spite 
of the fact that it was not a complete 
acquittal, the accused having been convict¬ 
ed of a lesser offence. We know of no 

(1) 7 P. R. 1689 Cr. 

(2) 2 C. 273; l Inch Jur, 629; 1 Ind. Dec. (n. s.) 
400. 


authority to the contrary, and we are pre¬ 
pared to agree with this decision. The 
Legislature can hardly have intended to 
deprive the Local Government of its right 
to appeal in cases where an accused person 
has been acquitted of a very serious charge 
merely because at the same trial he was 
convicted of some other charge, possibly 
receiving a merely nominal sentence. 

We hold, therefore, that we are precluded 
by the provisions of s. 439, cl. (5) from enter¬ 
taining any proceedings by way of revision 
at the instance of the Local Government. 
We may add that if we had admitted this 
revision we should, for the same reason, as 
in the case of the other appellants, have 
declined to interfere with the sentence. In 
the result tho application in revision is 
dismissed. The appeals having also been 
dismissed all the convictions and sentences 
stand good. 

z. k. Appeals dismissed. 


LAHORE HIGH COURT. 

Criminal Revision No. 2014 of 1923. 

April 7, 1921. 

Present: —Mr. Justice Moti Sagar. 

AJ CDllIA PARSHAD— Accused — 

Petitioner 

versus 

RMPEROR—Respondent. 

Penal Code (Act XLV of I860), s. 101— Illegal 
(jratijication — Intent. 

Where there i3 nothing to show that the illegal 
gratification, was received with one of the intents 
specified in s. 101, Penal Code, the conviction must 
be set aside, [p. 456, col. 2.] 

Revision against an order of the Sessions 
Judge, Hissar, dated the 9th November 1924. 

Mr. Shamair Chand , for the Appellant. 

Mr. C. II. Carden Noad , Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT.—This is an application 
in revision against the conviction of the 
applicant under s. 161, Indian Penal Code. 
The petitioner was a pensions clerk in the 
Post Office at Gurgaon and was charged 
with having extorted a bribe of Rs. 2 
from one Musammat Man Bhari who came 
to draw the arrears of her pension in that 
office on the lath of July 1922. It is 
alleged lhat the petitioner demanded a 
bribe of Rs. 5 from the woman and told 
her that he would pot pass the papers of 
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her pension unless she paid tliat money 
to him. I lie woman had no money in her 
possession and it is alleged that after some 
haggling it was agreed that the petitioner 
should pass tlie papers and tliat the 
woman would pay him a sum of Ks. 2 out 
of the money which she would receive on 
account of tlie arrears of her pension. The 
papers were accordingly passed and a sum 
of Ks. lO.VD-O was paid to the woman out 
oi which the latter is alleged to have paid 
a sum of Ks. 2 to the applicant as origi¬ 
nally agreed upon. < )ne Abdul Qudus who 
vas a clerk in the same oilice, saw the 
petitioner taking the money and putting 
it into his pocket and he reported the 
matter to the Post Master at once. The 
Post Master immediately started enquiries 
and examined the woman. She told him 
she had paid a sum of Ks. 2 to the clerk 
and it was discovered that the money in 
her possession was actually short by Ks. 2. 

The petitioner denied the receipt’ of any 
bribe and the sum of Ks. 2 was found 
lying on the window shelf near the place 
where the petitioner was sitting. The 
matter was reported to the higher autho¬ 
rities with the result that about ten months 
after the petitioner was challanecl under 
s. 161, Indian Penal Code. 

The petitioner pleaded not guilty and 
contended that the case had been concocted 
against him by Abdul Qudus with whom 
he was at enmity. The Trial Magistrate 
found the charges against the petitioner 
fully establishad and sentenced him to 18 
months' rigorous imprisonment and a fine 
of Ks. 100. 

On appeal to the learned Sessions Judge 
the conviction was upheld but the sentence 
was reduced from 18 months to six months’ 
rigorous imprisonment only. The sentence 
as to line was, however, allowed to stand. 

In revision three contentions have been 
raised by Mr. Shamair Chand on behalf of 
the petitioner. First it is contended that 
there was very great delay in starting 
proceedings against the petitioner and that 
this fact makes the case extremely suspi¬ 
cious and throws a considerable doubt on 
the veracity of the prosecution witnesses. 

1 am unable to agiee with this contention* 

The matter, evidently had to be reported 
to the higher authorities and the prelimi¬ 
nary enquiry was naturally bound to take 
some time. In the circumstances a delay 
of ten months is not very extraordinary 
and 1 overrule the contention. Next, it is 
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argued that the evidence of Abdul Qudus 
should not be relied upon as the petitioner 
was at enmity with him and that the case 
w r as really the outcome of communal feel¬ 
ings between Hindus and Muhammadans 

. in which the petitioner was 
employed. This contention, in my opinion, 
is equally untenable. There is, no doubt, 
some evidence on the record from which it 
appears tliat the petitioner had made a 
report against Abdul Qudus, but this was 
more than tw’o years before the present 
occurrence and I do not think that this 
circumstance alone w’ould be sufficient to 
induce the witness to bring a false charge 
against the petitioner. As to the allegation 
that the case is the result of communal 
feelings between Hindu and Muhammadans 
there is no evidence on the record to sup¬ 
port it and I do not think that when the 
Post Master himself, who was in charge of 
the office, was Hindu, the Muhammadan 
clerks, who w’ere in minority, w’ould have 
the courage to conduct a false case against 
the petitioner. In any case, there is no 
reason why Musammat Man Bhari and her 
two companions P. Ws. Nos. 3 and 4 who 
are admittedly Hindus, should combine 
with tlie Muhammadans to injure the 
petitioner who was an entire stranger to 
them, in mv opinion, there is no foice in 
this contention, and it must also be over¬ 
ruled. 

Lastly it was contended that even if the 
story that the petitioner received a sum of 
Ks. 2 from Musammat Man Bhari was 
correct, there was nothing to show lhat 
the money was received with one of the 
intents specified in s. 161, Indian Penal 
Lode, ci.d that the case, therefore, did not 
fall within the purview of that section. 
This contention, in my opinion, is well 
founded and must prevail. In older to 
convict a person of an offence under s. 161, 
Indian Penal Cede, it must he proved 
that he accepted the illegal gratification 
“as a motive or reward for doiDg or for¬ 
bearing to do an official act or for showing 
or forbearing to show in tLe exercise of 
his official function favour or disfavour to 
any person or for rendering or attempting 
to render any service oi disservice to any 
person.” Now the evidence produced in 
this case with regard to this point is of 
a most inconclusive character and cannot 
be relied upon. The first witness produced 
was B. Natgu Kam, Post Master, and he 
had obviously no personal knowledge as to 
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the circumstances under which the money 
is alleged to have been paid to the peti¬ 
tioner. He made certain enquiries imme¬ 
diately after the matter was reported to 
him and has only deposed to what was 
stated to him by Musammat Man Bhari 
and other witnesses when examined by him 
on the spot. He, however, admits that he 
did not see the petitioner taking the money 
and states further that he did not see the 
petitioner go out of the room during the 
whole of the time that the pension was 
being disbursed. Abdul Qudus, P. W. 
No. 5, and Abdul Karim P. W. No. G are 
also unable to say anything as to the 
conditions upon which the money was 
paid to the petitioner, and the only evidence 
upon this point from which an adverse 
inference could be drawn against the 
accused is that of Musammat Man Bhari 
P. W. No. 2, Narain Bingh, P. W. No. 3 and 
Ghasita, P. W. No. 4. Now, these witnesses 
have made contradictory statements and 
their evidence is most unsatisfactory. In the 
preliminary enquiry made by the Revenue 
Officer under the orders of the District 
Magistrate these witnesses were examined 
and their evidence was not believed. The 
woman herself has stated that she paid 
the money fcr writing a petition. If this 
was so, it cannot be said that the money 
was received by the clerk in his official 
capacity for doing an official act for show¬ 
ing any favour in the exercise of his official 
function. The money was admittedly not 
recovered from the possession of the peti¬ 
tioner and was found lying on the window 
shelf near the place where he was sitting. 
I am not satisfied from the evidence how 
and under what circumstances the money 
was put there and I think that the peti¬ 
tioner is entitled to get the benefit of 
doubt. 

I accept the revision and set aside the 
conviction and the sentence. The bail 
bond will be discharged. 

s. d. Petition accepted. 


LAHORE HIGH COURT. 

Criminal Revision No. 1558 of 1924. 

January 1G, 1925. 

Present :—Mr. Justice LeRossignol 
Musammat ALLAH WASAI and another 

—Accused—Petitioners 
versus 

EMPEROR —Respondent 

Criminal Procedure Code (Act V of 1S98), ns. 31,2, 
52ti—Penal Code (Act XLV of lS(iO), s. 193 —Transfer 
of case, application for, by accused — Affidavit, false 
statement in—Prosecution for perjury, whether permis¬ 
sible. 

An application for transfer of a case made by an 
accused person is not a part of his defence and state¬ 
ments made by him in an affidavit in support of such 
an application do not enjoy the immunity conferred 
by s. 312 of the Cr. P. C., upon answers to questions 
put to the accused by the Court trying the case. 
Where, therefore, a false statement is made in such an 
affidavit, the accused person is liable to be prosecuted 
in respect of such statement for an olTence under s. 193 
of the Penal Code. [p. 458, col. l.J 

Case reported by the Sessions Judge, 
Multan, with his No. 18-G., dated the 6th- 
7th November 1924. 

FACTS. —A complaint under s. 498, 
Indian Penal Code, was filed in the Court 
of Khan Bahadur Khan Rab Nawaz Khan, 
Honorary Magistrate, Multan, against Allah 
Ditta and two others, for enticing away 
Musammat Allah Wasai, the wife of the 
complainant. A warrant for the arrest of 
Musammat Alla Wasai as a witness in the 
case was issued by the Magistrate. 

Allah Ditta and Musammat Allah Wasai 
jointly applied to the District Magistrate, 
Multan, for transfer of the case, alleging 
that the aunt of the complainant was the 
keep of the Magistrate. Musammat Allah 
Wasai, though not one of the accused stated 
in the application that she feared the Magis¬ 
trate would order her to be forcibly made 
over to the complainant. 

The application for transfer, which was 
accompanied by an affidavit thumb impres¬ 
sed by Allah Ditta alone was sent to the 
Magistrate concerned for report. He em¬ 
phatically denied the allegation set forth 
therein. 

Musammat Allah Wasai was sent for by 
the District Magistrate and examined (she 
stated she had filed a true application 
which was correct). At the same time she 
said she had never before seen complainant’s 
aunt going to the Magistrate’s house, but 
that people were saying she had been visit¬ 
ing there since her divorce. 

The District Magistrate has ordered the 
prosecution of both Allah Ditta and Musam - 
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riial Allah Wasai under ss. 182 and 193, 
Indian Penal Code. 

GROUNDS.— I n Emperor v. Bi n desli ? i 
Singh (1) it lias been held that an accused 
person cannot be prosecuted under s. 193, 
Indian Penal Code, in respect of false state¬ 
ments contained in an affidavit accompany¬ 
ing an application for transfer. 

In Matan v. Emperor (2> a similar decision 
has been given with respect to a pro¬ 
secution under s. Is2, Indian Penal Code. 

The Public Prosecutor has not been able 
to refer me to any Punjab decision dealing 
with a case of this nature, and as the ques¬ 
tion of such prosecution is a matter of con¬ 
siderable importance to the Judiciary of 
the Province, I vent nr to refer the case to 
the High Court for a ruling thereon. The 
case of Musammat Allah Wasai is somewhat 
different to that of Allah Ditta, inasmuch as 
she is not an accused in the case under 
s. 498, Indian Penal Code, but, it seems to 
rne that if the proceedings against Allah 
Ditta are to be quashed, Mvsammat Allah 
Wasai ought not to be prosecuted alone, 
especially as she is not a signatory to the 
affidavit. 

Mr. Dhanpat Rai, for the Petitioner. 

Kan war Pol ip Singh , Government Advo¬ 
cate, for the Respondent. 

ORDER.— I)u ling the hearing of a 
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182 and 193, cerned she was a mere tool in the hands of 

Allah Ditta and did not sign the application 
• v. Bindeshii for transfer, although in a statement she did 
t an accused support it. 

indcr s. 193, I set aside the order of the District Magis- 
>f false state- trate so far as she is concerned. 

accompany- As regards Allah Ditta, I see no reason 
r : . . why the prosecution should not proceed, 

nilar decision An application for transfer is not a part of 
ct to a pro- the defence of an accused person and state- 
‘enal Code. ments made by an accused in an affidavit in 
lot been able support of an application for transfer do 
sion dealing not enjoy the immunity conferred by s. 312 
as the (pies- of the Cr. P. C. upon answers to questions 
latter of con- put to the accused by the Court trying the 
Judiciary of case. This view was taken in Ghularn 
the case to M n ham mad v. Emperor (3) where the Allah- 
nreon. The abad view was considered and dissented 
is somewhat from. I concur in the conclusions expres- 
inasniuch as sed in that decision of this Court and hold 
i case under that the alleged false statement made by 
it seems to Allah Ditta was not part of his defence to 
gainst Allah the complaint which the Magistrate was 
mmat Allah trying, and that his trial, as directed by the 
cuted alone, District Magistrate, should proceed, 
latorv to the z. k. Order set aside. 

(3; 67 Ind. Cas. 351; 3 L. 46; 23 Cr. L. J. 399; *1922} 
tit inner A. I. R. (Ij.) 113; 1 1 T . P. L, R. i D. i 71. 


complaint under s. 498, Indian Penal Code, 
against Allah Ditta for enticing away 
Musammat Allah Wasai, the alleged wife of 
the complainant, Allah Ditta and Musammat 
Allah Wasai jointly applied to the District 
Magistrate for transfer of the case alleging 
that the aunt of the complainant was kept 
by the Magistrate. The allegation was 
emphatically denied by the Magistrate of 
the First Court and the District Magistrate 
has ordered the prosecution of both Allah 
Ditta and Musammat Allah Wasai under 
ss 182 and 193 of the Indian Penal Code. 

The learned Sessions Judge has forward¬ 
ed the proceedings for revision on the 
ground that in Emperor v. Bindeshri Singh 
(1) it was held that an accused person cannot 
be prosecuted under s. 193, Indian Penal 
Code, in respect of false statements contain¬ 
ed in an affidavit accompanying an appli¬ 
cation for transfer, and a similar decision 
was arrived at in Matan v. Emperor (2). 
So far as Musammat Allah Wasai is con- 

‘ (1) 28 A. 331; A. W. N. (1906) 12; 3 A. L. J. 98; 3 Cr. 
J-i. J. 225. 

(2) 7 Ind. Cas. 914; 33 A. 163; 11 Cr. L. J. 537; 7 A. 

L. J. 1143. 


LAHORE HIGH COURT. 

Criminal Appeal No. 250 of 1925. 

April 30, 1925. 

Present: —Mr. Justice ZafarAli. 
MUHAMMAD SaDIQ and oi tiers— 
Accused—Appellants 
ve rsus 


EMPEROR— Respondent. 

Criminal Procedure Code (Act V of ISOS), s. 
Examination of accused, absence of, effect of —lllegal- 
ity — Evidence—Report of medical witness, whether 
admissible. 

During the trial of a warrant? case the Magistrate 
examined the accused after taking some evidence 
and then framed a charge against them. He then re¬ 
called the witnesses that had already been examined 
to enable the accused to cross-examine them, and then 
examined two more prosecution witnesses. After 
taking the evidence of these two witnesses he did not 
question the accused as he was required to do by s. 312 


of the Cr. P. C. : . 

11 eld, that the failure of the Magistrate to compl) 
with the provisions of s. 342 of the Code amounte 
to an illegality which vitiated the trial. 

A medical witness can use the entries made by hmi 
in his register for the purpose of refreshing his 
memory bufr a copy of those entries cannot be treats 
ns substantive evidence in the case. 
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Rojhuni Singh v. Empress, 9 0. 153; 110. L. R. 
569; 5 Shomo L. It. 47; 4 Ind. Dec. (s. s.) 952, fol¬ 
lowed. 

Criminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under s. 30 of the Cr. P. C., Kasur, 
District Lahore,dated the 19th February 1925. 
Mr. Brij Lai , for the Appellants. 
ORDER. —The learned Counsel for the 
appellants who have been convicted by a 
s. 30, Magistrate of an attempt to commit 
murder, contends that the trial was vitiated 
by the Magistrate's omission to examine the 
accused at the close of the prosecution evi¬ 
dence and before calling on them for their 
defence. The Magistrate examined the accus¬ 
ed after taking some evidence and then fram¬ 
ed a charge against them. After doing so he 
re-called the witnesses that had already been 
examined to enable the accused to cross-ex¬ 
amine them and then examined the remain¬ 
ing two prosecution witnesses. After taking 
the evidence of these two witnesses he did 
not question the accused as he was required 
to do by s. 342 of the Cr. P. C. to give 
them an opportunity of explaining the 
evidence against them given by these 
two witnesses. Thus the Magistrate failed to 
do what he was bound to do under s. 342 of 
the Cr. P. C. and the learned Counsel for the 
appellants contends that the accused were 
seriously prejudiced by this omission. The 
rulings of almost all the High Courts are 
that failure to so examine an accused is not 
mere irregularity but an illegality which 
vitiates the trial. The learned Counsel fur¬ 
ther points out that the Magistrate did not 
examine the medical witness properly inas¬ 
much as he allowed him to put in a copy of 
the statement of injuries recorded in his 
register of medico-legal cases and accepted 
it as evidence instead of examining him in 
respect of those injuries. The medical 
witness could use the entries made by him 
in the register for the purpose of refreshing 
his memory but a copy of those entries could 
not be treated as evidence. In Roghuni 
Singh v. Empress (l), it was held that a 
post mortem report was not evidence and 
that a medical man in giving evidence may 
refresh his memory by referring to that 
report but that the report itself cannot be 
treated as evidence and that no facts could 
be taken therefrom. In the present case 
also the Magistrate ought to have examined 
the witness instead of ad mining his record 

(1) 9 C. 155; 11 c. L. R. 569; 5 Sliome L. R. 47; 4 
Ind. Dec. (if. b.) 952. 
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of the description of the injuries as evi¬ 
dence. . 

I, therefore, set aside the convictions and 

sentences and order re-trial. 

One of the accused Ahmad Din is only 
15 years of age and another \\ azir is aged 
twenty only. Both these need not be detained 
in custody and may be released on furnish¬ 
ing bail in the amount of Rs. 1,000 each 
with one surety. The rest of the appel¬ 
lants will be transferred to the judicial lock¬ 
up. 

The case should now go to some other 

s. 30 Magistrate for trial. 

Conviction set aside. 


RANGOON HIGH COURT. 

Criminal Appeal No. 100 of 1925. 

February 1G, 1925. 

Present:— Sir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice Maung Gyi. 

IT ZAGRIYA and others—Appellant 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act \ of ISUS), ss. It 18, 
44J, 447, 449, 531,-Trial by Jury—Omission of Magis¬ 
trate to inform accused of his rights under Ch. 
XXXIII, effect of—Irregularity-Trial under Ch. 
XXIII—Appeal, whether lies—Sentence, whether ques¬ 
tion of law. 

An omission by a Magistrate to inform an accused 
person of his rights under Ch. XXXIII of the Cr. 
P. C. as required by s. 447 of the Code is absolutely 
cured by the provisions of s. 534 of the Code. [p. 460, 
col. 2.J 

A person who has not been tried under the provi¬ 
sions of Ch. XXX11I of the Cr. P. C., has no right 
of appeal under s. 449 of the Code. [i5icl.] 

In the case of a trial by Jury under the provisions of 
Ch. XXIII of the Cr. P. C. an appeal lies only on a 
matter of law under s. 118 of the Code. For the 
purposes of such an appeal a question of sentence is 
deemed to'be a matter of law. [ibid.'] 

Mr. My a U, for the Appellants. 
JUDGMENT.— This is an appeal pur¬ 
porting to be laid under s. 449 of the Cr. 
P. C. It has been put down for admission 
on the question as to whether any appeal 
lies. The case was tried by a Jury at the 
Sessions Court and it is admitted that 
prima -facie no appeal lies under s. 418 or 
under the Letters Patent except on the 
question of sentence. Section 449 (l)(a) gives 
an appeal in a case tried by Jury in a High 
Court under the provisions of Ch. XXXIII. 
This case was not, however, tried under the 
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provisions of Ch. XXXIII, but under the 
provisions of Ch. XXIII. It is clear that 
the case is one which might have been 
tried under the provisions of Chap. XXXIII 
and the Magistrate, who committed the case 

to Sessions, did not inform the accused of 
their rights under Ch. XXXIII. His omis¬ 
sion to do so is the principal ground put 
forward before us. The accused were de¬ 
fended by t wo Counsel before the Magistrate 
but no claim to be tried under the pro¬ 
visions of Ch. XXXIII was made at any one 
of the stages specified in s. -143. Tne ac¬ 
cused were then committed to Sessions and 
after charges had been read and explained 
to the accused and each accused had plead¬ 
ed not guilty, the Court proceeded to em¬ 
panel the Jury. Mr. Mya l’ informed U 9 
that he took an objection that under the 
provisions of s. 275 of the Code the majority 
of the Jury should consist of Indians. The 
record did not bear him out and on being 
pressed, he said that he did not remember, 
that he was ill at the time, that he subse¬ 
quently had to go to hospital and that he 
was under the impression that, when the 
objection was made, no Juryman had been 
empanelled. The objection was taken in 
the following way:—Mr. Mya U had chal¬ 
lenged eight Jurymen, and when the 9th 
one, Mr. Morten, was called, he also challeng¬ 
ed him. The learned Judge pointed out 
that eight objections without grounds had 
already been allowed, and called upon Mr. 
Mya U to state the grounds of objection to 
Mr. Molten. Mr. Mya U then said that his 
only ground was that the accused wished to 
be tried by a majority of their own country¬ 
men. It was in this fashion that the objec¬ 
tion is said to have been taken. The diary 
proceeded to record that Mr. Mya U ad¬ 
mitted that the accused had made no appli¬ 
cation to be tried under theprovisions of the 
Ch. XXXIII, and that he also admitted that 
they were not entitled to claim a majority 
of Jury under s. 275 of the Code. His ob¬ 
jection to Mr, Morten was, therefore, not 
allowed, and Mr. Morten took his seat in the 
Jury box. A list of the Jury on page 18 of 
the record shows that Mr. Morten was the 
last Juryman to be empanelled, and that 
there were, therefore, eight juryman who 
had been called and empanelled without 
objection on either side before Mr. Morten 
was empanelled. We have also received a 
note from the learned Judge who presided 
at Sessions. He states quite definitely that 
there is no doubt whatever that 8 Jurors had 
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alreadj' been chosen unchallenged by either 
side who had already taken their seats in 
the box before Mr. Mya U made any claim 
or gave any indication that he intended 
to make it. On these facts it remains to 
see whether any appeal lies under s. 4-19. 
Section 443lays down that the accused may, 
at any time before he is committed for trial 
under s. 213, or is asked to show cause under 
s. 242, or enterson his defence under s. 256, 
as the case may be, claim that the accused 
ought to be tried under the provisions of Ch. 
XXXIII. No such claim was made at any of 
these stages or at all before the Magistrate. 
As regards the omission of the Magistrate 
to inform the accused of their rights under 
Ch. XXXIII, as required bys.447, that omis¬ 
sion is absolutely cured by the provisions of 
s 534, which lays down that an omission to 
inform under s. 447 any person of his rights 
under Ch. XXXIII shall not affect the vali¬ 
dity of any proceeding. When the accused 
came before the Sessions, the claim might 
have been made under s. 275 of the Code, 
but that section says that the claim must be 
made before the first Juror is called and 
accepted. It is perfectly clear that no such 
claim was made before the first Juror was 
called and accepted. Above all this, there 
is the statement in the diary that it was ad¬ 
mitted that the right to be tried under the 
provisions of Ch. XXXIII didnot existat the 
time Mr. Mya U gave his reasons for object¬ 
ing to Mr. Morten. The accused have not 
been tried under the provisionsof Ch XXXIII 
s. 449 of the Code does not apply, and an 
appeal would only lie under the provisions 
of s. 418. That section debars any appeal 
on a matter of fact where the tiial was to 
be by Jury, in such case the appeal lies only 
on a mat ter of law. So far as the objection 
to the Magistrate’s action and to the trial, 
both points are a matter of law, and we are 
clearly of opinion that there is no substance 
in either of them for the reasons we have 
set out above. The question of sentence 
is, for the purposes of an appeal, deemed 
to be a matter of law. We were not address¬ 
ed on the question of sentence, although 
there is a ground of appeal. We have 
considered the sentences and we are of 
opinion that there is no sufficient reason to 
interfere with them. We also note that 
this appeal is barred by time. It is con¬ 
tended that the time spent in obtaining 
copy of the diary orders in the case, which 
were filed with the appeal should be de¬ 
ducted; but there is no rule of this Court 
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nor in the Code, requiring to deduct this 
period. The appeal is, therefore, barred 
by time. We pointed out to Mr. Mya U 
that the proper course was to move the 
Government Advocate for a certificate, but 
he has stated that he has done so, and that 
the Government Advocate has refused to 
grant the certificate. The appeal is, there¬ 
fore, summarily dismissed. 

z. k. Appeal dismissed. 


LAHORE HIGH COURT. 

Criminal Appeal No. 88 of 1925. 

April 6, 1925. 

Present: —Justice Sir Henry Scott-Smith, Kt., 

and Mr. Justice Fforde. 

Musammat DA ULAN— Convict—Appellant 

versus 

EMPEROR— Respondent. 

Penal C)de (Act XLV of I860), s. 802—Criminal 
Procedure Code (Act of 1808), s. IfOl—Murder 
Death of infant caused by blow from heavy weapon 
—Accused suffering from ill-treatment of husband — 
Youth of accused — Sentence—Recommendation to 
■mercy. 

Accused, who was a young woman of fifteen years of 
age, being roused to frenzy by the ill-treatment of her 
husband seized the first weapon that came to her hand 
and made a murderous attack on her step-son in order 
to avenge herself against her husband and caused the 
death of the infant. The weapon used by her was a 
very heavy one : 

Held, (1) that the intention of the accused was to 
cause death and that she was, therefore, guilty of the 
offence of murder; 

(2) that considering the age of the accused and the 
other circumstances of the case the capital sentence 
was uncalled for and that a lesser sentence even than 
one of transportation for life would meet the ends 
of justice and that the record of the case should 
be forwarded to the Local Government in order that it 
may take action, if it deemed it suitable to do so, 
under s. 401 of the Or. P. U. 

Appeal from an order of the Sessions 
Judge, Lyallpur, dated the 20th December 
1924. 

Lala Nanwan Mai , for the Appellant. 

Mr. C. H. Carden Noad , Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT. —This is an appeal by 
Masammat Daulan, who has been convicted 
by the Sessions Judge of Layallpur for the 
murder of her step-son, Malla, by striking 
a blow on his head with a kahi. She has 
been sentenced to death and the case is 
also before us under s. 371 for confirmation 
of the sentence. 

It is proved ijx the clearest possible man- 
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ner by the evidence of Musammat Sattan 
(P. W. No. 2), an eye-witness, and by that 
of Umar Din (P. W. No. 3) and Nizam Din 
(P. W. No. 4), who came up immediately 
afterwards and seized the appellant, that 
she did give her step son a blow on 
the head with a kahi, and would probably 
have given further blows had she not been 
seized. The First Information Report was 
made promptly by Baja, a cousin of Sajawal, 
Musammat Daulan's husband. The evi¬ 
dence shows that Sajawal, who is 10 years 
of age, married the appellant who is not, 
more than 15 years of age, about a month 
after the death of his first wife. The couple 
did not get on well together because the 
girl did not like to live with her husband and 
used to run away to her parents' house. On 
the day before the murder she had run away 
to the house of one Ismail and on the morn¬ 
ing of the 1st August was brought back 
home and beaten, and when Sajawal went 
out to work in his fields he chained her 
feet together to prevent her running away 
again. Shortly after this he was informed 
that his infant son had been killed by the 
appellant and returned home. 

It seems obvious that Musammat Daulan 
being roused to frenzy by the way in which 
she was treated, seized the first weapon 
that came to her hand and made a murder¬ 
ous attack on her step-son in order to avenge 
herself against her husband. There is no 
reason lor rejecting the prosecution evi¬ 
dence, and having regard to the fact that the 
appellant used such a heavy weapon and 
struck a blow on the head there can be no 
doubt that her intention was to cause death. 
We think, therefore, that she has been 
rightly convicted of murder. 

Considering her age, which she gives as 
13 and which the Court puts at 15. and the 
other circumstances of the case the capital 
sentence was quite uncalled for. In fact we 
think that a lesser sentence than one of 
transportation for life, which we are obliged 
to impose, would meet the ends of justice. 

We, therefore, accept the appeal and re¬ 
duce the sentence to one of transportation 
for life and direct the record to be forward¬ 
ed to the Local Government in order that 
it may take action if it deems it suitable to 
do so under s. 401 of the Cr. P. C. 

z. ir. Appeal accepted. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 41 of 1925. 

April 7, 1925. 

Present :— Mr. Dalai, J. C. 
KHUMAN SINGH and others—Accused — 

Applicants 

VCl'SU s 

EMPEROR—Opposite Partv. 

Criminal Procedure Code (Act V' of ISOS), ss. S',2, 
J^SO—Examination of accused Omission to examine 
accused after charge Revision—Interference In/ High 
Court. 

In a warrant case tlie accused were not further 
examined after tlie charge and after the prosecution 
witnesses had been re-called for cross-examination. 
In revision : 

field, that substantial justice having been done the 
Court will not interfere in the case, irrespective of the 
question of law whether the omission to examine the 
accused was an illegality or merely an irregularity. 

Application lor revision from an order of 
the Second Additional Sessions Judge, 
Lucknow at Unao, upholding that of the 
Magistrate, First Class, Unao. 

Mr. M. A. Khan, for the Applicants. 

JUDGMENT. —The applicants were 
convicted of an offence under s. 147 of the 
Indian Penal Code and sentenced to aline. 
There was also a cross-case brought by 
them against their antagonists. The objec¬ 
tions taken in revision are (1) that there 
was a joint trial of the two cross-cases 
and (2) that the applicants were not ex¬ 
amined after the prosecution witnesses 
were cross-examined on their behalf after 
the charge was framed. 

The trial of the two cross-cases was 
separate. The Magistrate wrote one judg¬ 
ment which was not an illegality. Separate 
orders in each case were passed. 

Substantial justice has been done so I 
have no desire to discuss the law under s. 
342 (1) of the Cr. P. C. as to whether the 
applicants ought or ought not to have 
been examined after the prosecution wit¬ 
nesses were cross-examined after the 
framing of the charge. Only as late as the 
17th of March my learned predecessor 
decided Emperor v. Drij Behari (1) that 
omission to make further examination of 
the accused after the charge and after pro¬ 
secution witnesses have been re-called 
for cross-examination is not an illegality 
which vitiates the trial without regard 
to whether the accused has been pre¬ 
judiced or not. In the notes and com- 

(1) 89 lnd. Cas. 245; 2 O. W. N. 327; 12 O. L. J. 182; 
28 0. C. 130; (1925) A. I. K. (O.) 422; 26 Cr. L. J. 
1301. 
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ments of the Oudli Weekly Notes of 1st 
April certain rulings to the contrary are 
noted. This matter arising in this appli¬ 
cation however is not of such importance 
as to require decision here by a Bench of 
two Judges. The applicants have only 
been fined and, as observed by the learned 
Sessions Judge, substantial justice has been 
done. I pronounce no opinion on the ques¬ 
tion of law and content myself by saying 
that I refuse to interfere. 

This application is dismissed. 

z - K - Application dismissed. 


LAHORE HIGH COURT. 

Criminal Revision No. 1736 of 1924. 

February 25, 1925. 

Present: —Justice Sir Henry Seott-Smith, 

Kt. 

K1RPAL SINGH— Accused—Petitioner 

VC TSUS 

EMPEROR — Respondent. 

Criminal Law Amendment Act (XIV of 1003), ss. 10, 
17 il), (2)—Penal Code (Act XL V of I860), s. 117-- 
Exhorting people to form themselves into unlawful 
association—Appeal for contribution towards funds of 
association -Offence. 

A certain association and all jathas organized by or 
affiliated to it had been declared to be unlawful 
associations within the meaning . of . s. 10 of the 
( riminal Law Amendment Act. Accused acting under 
the orders of the unlawful association addressed a 
meeting calling upon those present to organize jathas 
to act under the orders of the unlawful association and 
<‘il a subsequent meeting he read a communique from 
the unlawful association to the effect that the persons 
present should contribute a certain amount towards 
the funds of the association and proceeded actually to 
collect money for that fund : 

Held, (1) that as there was no existing jatha which 
the accused incited, persons to join and as he did not 
himself contribute to the funds of the unlawful 
association or assist in the management of the associa¬ 
tion the accused was not guilty of an offence either 
under sub-s. (1) or under sub-8. (2) of s. 17 of the 
Criminal Law Amendment Act ; 

(2) that having, however, instigated people to form 
themselves into an unlawful association, the accused 
was guilty of an offence under s. 117 of the Penal 
Code. 

Petition for revision of an order of the 
Sessions Judge, Rawalpindi, dated the 11th 
November 1924, affirming that of the Magis¬ 
trate, First Class, Rawalpindi, dated the 
13th August 1924. 

Mr. C. H. Oertal , for the Petitioner. 

K tin war Dalip Singh , Government Ad¬ 
vocate, for the Respondent. 

JUDGMENT.— This is an application 
for revision of an order of the Sessions 
Judge of Rawalpindi dismissing an appeal 
from the petitioner’s conviction for an 
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offence under s. 17, sub-s.(2), Criminal Law 
Amendment Act, XIV 1903. 

The facts found against the petitioner are 
that (1) at a meeting of the Singh Sabha in 
Rawalpindi on the 6th of July 1924 lie 
delivered a speech calling upon the Sikhs 
assembled to organize jathas of either 500 
or 250 each for the purpose of going to 
Amritsar and proceeding to Jaito under 
the orders of the Shromani Gurdwara 
Parbandhak Committee, and (2) that at a 
subsequent meeting of the same Singh 
Sabha on the 9th of July he exhorted the 
Sikhs to enlist themselves for shahidi 
jathas for the purpose of going to Jaito. 
It is also found that in the Diwan held on 
the 5th of March he read a communique 
from the Shromani Gurdwara Parbandhak 
Committee to the effect that every Sikh 
should contribute his share of five pice Panj 
Paisa Fund and that he actually collected 
money for that fund. 

The Magistrate found that he had com¬ 
mitted offences both under s. 17 (1) and 
s. 17 (2) of the Criminal Law Amendment 
Act, but sentenced him for the latter offence 
only to two years’ rigorous imprisonment. 

The learned Sessions J udge dismissed the 
appeal. In the course of his judgment lie 
stated that there was no evidence to show 
that any meeting or unlawful association 
was held in consequence of petitioner’s 
speech but he was of opinion that he had 
promoted such . a meeting or association 
because he instigated persons to join 
such an association within the meaning 
of the sub s. (2). In this connection he 
referred to Jaswant Rai v. Emperor (1). 
Counsel for the petitioner relies upon 
Emperor v. Mihan Singh (2), in which it 
was held that the accused’s act in that case 
did not come within the purview of either 
of cl. (1) or (2) of s. 17 of the Criminal 
Law Amendment Act, as he did not con¬ 
tribute to the fund or assist in the manage¬ 
ment of an existing association. On the 
strength of this ruling it is contended that 
as there was no existing jatha which the 
petitioner incited persons to join, he did 
not commit any offence under s. 17 (2). The 
learned Government Advocate concedes 
this point, but contends that the petitioner 
urged the people to form themselves into 
jathas under the orders of the Shromani 

(1) 10 P. R. 1907 Cr.; 14 P. W. R. 1907 Cr.; 5 Cr. L. 
J. 439; 2 M. L. T. 472. 

(3) 89 Ind. Cas. 392; 5 L. 1; (1934) A. I. R. (L.) 440; 

20 Or. h. J. 1302. 


Gurdwara Parbandhak Committee, i. e , 
to form themselves into an unlawful 
association, and, therefore, committed an 
offence under s. 117, Indian Penal Code, and 
he suggests that the conviction be altered 
into one under that section. The Punjab 
Government Notification No. 23772 of the 
12th October 1923 is as follows : — 

“Whereas the Governor of the Punjab in 
Council is of opinion that the association 
known as the “Shromani Gurdwara Parban¬ 
dhak Committee and all jathas organized 
by or affiliated to this body interfere with 
the maintenance of law and order, and that 
they jointly and severally constitute a 
danger to the public peace ; 

“Now, therefore, the Governor of the 
Punjab in Council, by virtue of the powers 
conferred upon him by s. 16 of the Criminal 
Law Amendment Act, 1903, as amended by 
the Devolution Act, 1920, is pleased hereby 
to declare the said Shromani Gurdwara 
Parbandhak Committee and the said jathas 
to be unlawful associations." This Notifi¬ 
cation shows that not only the Shromani 
Gurdwara Parbhandnk Committee was 
declared to be an unlawful association 
under s. 16 of the Criminal Law Amend¬ 
ment Act but also all jathas organized by 
or affiliated to that body were so declared. 

It is, therefore, urged._by the learned 
Government Advocate that the petitioner 
instigated people to become members of a 
jatha under the orders of the said Com¬ 
mittee which jatha would be unlawful 
association within the meaning of s. 16. 
In my opinion there is force in this con¬ 
tention and I do not see that the petitioner 
will be in any wise prejudiced by the altera¬ 
tion of his conviction even though he was 
not charged with an offence under s. 117, 
Indian Penal Code. In the case reported as 
Crown v. Mihan Singh (2) the accused was 
convicted of an offence under that section, 
though he was not charged thereunder. 
In that case the accused though a gentle¬ 
man of influence was punished only with 
a fine and I, therefore, do not think that 
the petitioner in this case deserves so severe 
a sentence as one of two years' rigorous 
imprisonment. He has already been more 
than six months in Jail and that is, in my 
opinion, a sufficient sentence. 

I, therefore, allow the revision so far as 
to alter the conviction to one under s. 117, 
Indian Penal Code, and reduce the sentence to 
the term of imprisonment already undergone* 

z. k. ' Appeal accepted . • 
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EMPEROR V. PHIKKU. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 25 of 1925’. 

July 8, 1925. 

Present: —Mr. Simpson, A. J. C. 
EMPEROR—Prosecutor 

versus 

aPHIKKU —Accused—Petitioner. 

Penal Co le (Act XIA' of I860), s. 50S—Evidence 
Act (I of 1872), ss. 50, 58 —Enticing away married 
woman — Marriage, proof of—Admission of accused, 
effect of. 

In order to prove a marriage for the purposes of a 
prosecution under s. 498 of the Penal Code it is not 
enough that the prosecutor says that the woman is 
his wife and tlie woman says that she is married to 
the prosecutor. The marriage must be proved like 
any other essential fact in the case by direct evi- 
dence of witnesses speaking to tlie facts said to 
constitute a marriage, so that the Court may deter¬ 
mine whether what the witnesses state to have taken 
place did take place in fact and if so whether it 
constitutes a marriage in point of law. 

The admission of tlie accused that the woman is 
the wife of the prosecutor does not absolve the pro¬ 
secution from proving the marriage. 

Case reported by tlie Sessions Judge, 
Sitapur, dated the 16th May 1925. 

Mr. S. M. Ahmad, for the Applicant. 

ORDER- Th is is reference by the Ses¬ 
sions Judge of Sitapur. The case was 
one under s. 498, Indian Penal Code. There 
were originally three accused, but one of 
the three was acquitted by the Court of 
Trial and another by the Appellate Court. 
So, 1 am only concerned with the third 
accused, whose appeal was dismissed. He 
is under sentence of three months' rigorous 
imprisonment. The learned Sessions Judge 
has referred the case on the ground that 
there is not sufficient proof of the marriage. 
The learned District Magistrate noted that 
there was no evidence of the marriage. He 
stated: 

“It is not enough to take this for grant¬ 
ed. It is a matter which requires formal 
proof. 1 have taken additional evidence 
on this point, the statement of the woman. 
Ordinarily, this would not be enough, 
but as the principal accused also slates 
that the woman is the lawful wife of the 
complainant, and as he is in the best 
position to know this, being her sister's 
husband and a next-door neighbour, I 
take it as proved.” 

In the case of Empress v. Pitamhur Singh 
(1) which was a decision of a Full Bench 
it was unanimously held by five Judges 

(1) 5 C. 506; 5 C. L. K. 597; 3 Sliome. L. It. Cr. It. 
13; 2 Ind, Dec. (n. s.) 968. 
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that the evidence of the prosecutor “she 
is my wife by marriage” and the state¬ 
ment of the woman “I am married to 
the prosecutor”, was not sufficient to sup¬ 
port a convicion for adultery under s. 497. 
It was held that the marriage ought to 
be proved like any other essential fact 
in the case by direct evidence of witnesses 
speaking to the facts said to constitute a 
marriage, so that tho Court may deter¬ 
mine whether, what they state to have taken 
place, did take place in fact, and if so, whe¬ 
ther it constitutes a marriage in point of 
law. The Court adverted to the terms of s. 50 
of the Indian Evidence Act which runs as 
follows:— 


“When the Court has to form an opin¬ 
ion as to the relationship of one person 
to another, the opinion, expressed by con¬ 
duct, as to the existence of such relation¬ 
ship, of any person who, as a member 
of the family or otherwise, has special 
means of knowledge on the subject, is a 
relevent fact: 

Provided that such opinion shall not be 
sufficient to prove a marriage in proceed¬ 
ings under the Indian Divorce Act, or in 
prosecutions under ss. 49 1, 495, 497 or 498 
of the Indian Penal Code.” 

This decision has never been dissented 
from, and there are similar decisions of 
other High Courts. 

There is also a decision of this Court, 
Queen-Empress v. Pirthi (2). As regard the 
admission of the prisoner, it is true, that 
under s. 58 of the Indian Evidence Act, 


no fact need be proved which the parties 
agree to admit, but there is a proviso to 
this section, that the Court may in its 
discretion require the facts admitted to 
be proved, and it is the undoubted practice 

of the Courts to require strict proof of ai 

the facts essential to a conviction. “ 
said in Empress of India v. Kallu, (3) tna 
‘ the admission of the appellant in no 
way strengthens the position.' This bein 0 
the state of the law the conviction eanno 
stand. I accept the reference, and sei 
aside the conviction of Phikku a 
acquit him. He need not surrender to 


bail, 
z. K. 


Reference accepted. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 23 op 1924. 

April 6, 1925. 

Present :—Mr Dalai, J. C., and 
Mr. Wazir Hasan, A. J. O. 

ALGOO PATHAK— Plaintiff- 

Appellant 

versus 

SHAMI NARAIN PATHAK and others— 
Defendants—Respondents. 

Oudh Rent Act (XXII of 1SS6), ss. 48, 108 (10) (b)— 
Occupancy holding—Death of tenant—Suit by one heir 
to recover his charge—Jurisdiction of Civil and Re- 
venue Courts—Claim with regard to groves, whether can 
be entertained by Civil Courts. 

A suit to recover the plaintiff's share in an occu¬ 
pancy holding under s. 48 of the Oudh Rent Act to 
which the parties are alleged to be jointly entitled as 
the heirs of the deceased tenant, is not cognizable by a 
Civil Court by virtue of the provision contained in 
cl. (10) (b) • of s. 108 of the Act. Where the holding 
consists of culturable land and of groves, the entire 
suit is excluded from the cognizance of the Civil 
Court and no distinction can be made with regard to 
the area covered by the groves. l w p. 486, cols. 1 & 2.] 

Appeal against an order of the District 
Judge, Fyzabad, dated the 19th January 
1925, reversing that of the Additional Sub- 
Judge, Sultanpur, dated the 2uth October 
1924. 

Mr. Ali Zaheer for Mr. Radha Krishan , 
for the Appellant. 

Mr. R. D. Sinha , for the Respondent. 

JUDGMENT. 

Dalai, J. C.— (March, 9 t 1925)— This is 
a question of considerable recurrence and 
I consider it of sufficient importance to be 
decided by a Bench of two J udges of this 
Court. 

Tne following pedigree will indicate 
the relationship between the parties: — 

1SHR1| 


Kahdin = 
Musammat 
Ramdci, widow 
died 1919. 


Nakched = 

M usa m mat 
Jagdei, died 
September 1917. 


Algu, 

plaintiff. 




Sheo Narain, 
defendant 

No. 1. 


I’armeBliardin, 

defendant 

No. 2. 
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widow Ram Dei died in 1919 when he was 
the next reversioner to the tenancy land. 
Under s. 48 of the Oudh Rent Act when 
a statutory tenant dies his heirs shall be 
entitled to retain occupation of the holding 
at the rent payable by the deceased for 
a period of five years from the date of the 
tenant’s death. Algu has made no allega¬ 
tion in the plaint that he shared in the 
cultivation of the holding at the date of 
the death of the deceased Musammat Ram 
Dei, but this is not the question which 
arises at present. What the lower Appel¬ 
late Court held was that Algu was not 
entitled to bring the suit in the Civil 
Court because such a suit lay only in the 
Revenue Court under s. 108 (10) (6) of the 
Oudh Rent Act. That Court relied upon 
a Bench decision of this Court reported 
as Bikarmajit Singh v. Bansraji (1). The 
Judges, however, do not appear to have 
been in agreement on this particular ques¬ 
tion and one of the Judges pointed out that 
a consideration of the provisions of s. 108 
(10-6) did not arise. 

In Ashiq Ali v. Ghiilam Sarwar (2) 1 gave 
reasons for a contrary opinion. Prior to the 
amendment of the Oudh Rent Act a learned 
Judicial Commissioner of this Court now 
Mr. Justice Kanhaiya Lai had held in 
Lachhman v. Ram Singh (3) that as between 
persons claiming to be co-tenants under 
title derived from a common ancestor the 
question is really one of inheritance and the 
Civil Court is not debarred from entering 
into it. I do not think that the amendment 
of the Oudh Rent Act has made any difier- 
ence. In my opinion the cognizance of 
the Civil Court is debarred only where the 
suit is specifically brought against the pro¬ 
prietor. What is asserted by the plaintiff 
here is that the defendant committed tres¬ 
pass as against him. Where a new tenancy 
is created in favour of the defendants by 
the zemindar , virtually amounting to the 
ejectment of Algu, the case would be differ¬ 
ent. The Trial Court however has specifi¬ 
cally held that there was no evidence to 
prove that the land in suit was let by the 
zemindar to the defendants afier the death 
of Musammat Ram Dei. 

The question is whether a suit between 


Benimadho. 


Sukhram, 

died 

5th December 
1918 


Bhagwatidin, 
defendant 
No. 3. 


Algu plaintiff sued the defendants his 
nephews for possession of occupancy laiid. 
JJis case was that his uncle Kali^Din’s 

30 


(1) 80 Ind. Cas. 271; 11 O. L. J. 717; 10 O. & A. U 
L. R. 764; L. R. 5 A. (O.) 173; (1925) A. I. R. (O.) 
274. 

t2) 74 Ind. Cas. 553; 11 O. L. J. 18; 9 O. & A. L. R, 
521; (1924) A. I. R. (O.) 175; L. R. 5 A. (O.) 7. 

(3) 61;Ind. Cas. 290; 24 O. C. 15* 
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rival tenants as to right of inheritance to 
an occupancy holding under s. id of the 
Oudh Kent Act lies in a Civil Court or 
whether tlie jurisdiction of that Court is 
barred by the provisions of s. 108 MU) ( b). 

If the Civil Court has jurisdiction the 
appeal will have to be remitted to the lower 
Appellate Court for decision on the merits. 

JUDGMENT.— This is the plaintiffs 
appeal from an order dated the liith 
January 1925 of the District Judge of 
Fyzabad, setting aside the decree, dated the 
-0th October 1924, of the Subordinate Judge 
of Sultanpur and returning the plaint to 
the plaintilf-appellant for presentation to 
the proper Court. The appeal is under 
O. XL11I, r. 1, cl (a) of the C. P. C. The 
learned Judge of the Court below is of 


that consequently on the principle of the 
decision i n the cases of..A bdulAziz v. Nawab 
Mahi:a. Mukhadra I'zma Had shaft Mahal 
'H i I) and l mrao Bahadur v. Secretary 
of State jfor India (5) the whole suit was 
cognizable by that Court. 

W e are, however, of opinion that those 
decisions are inapplicable to the present 
case. The groves as much as the agricul¬ 
tural area are held under the same tenancy 
and in the plaint no distinction is made 
between the two in respect of the plaintiff's 
title. The title is the same and that is the 
title under s. -18 of the Oudh Rent Act. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

z. k. Appeal ditmissed. 

•A) 1 O. C. Sup. 1. 

(5) 24 I ml. Cas. 788; 1 O. L. J. 124. 


opinion that the jurisdiction of the Civil 


Court to entertain the suit, out of which 


this appeal arises, is barred by cl. 10 [b) 
of s. 108 of the Oudh Rent Act. 


The plaintiffs case as stated in the plaint 
is that the property in suit was held by 
Musammat Ram Dei in the character of a 
Hindu widow; that Musammat Ram Dei 
died on the 10th November 1919 and that 
tlie plaintiff and the defendants were the 
only reversionary heirs of her husband at 
the time of her death but that the defend¬ 
ants took forcible possession of the entire 
property to the exclusion of the plaintiff. 
The relief prayed for was a decree for 
possession. 

The property in suit consists of certain 
plots of culturable land and certain other 
plots bearing the character of groves. The 
landlord of the entire property in suit is 
the Raja of Amethi. On the averments of 
the plaint and the pleadings in the case it 
is clear that the title on which tlie plaint¬ 
iff’s claim rests relates to a tenancy hold¬ 
ing under s. 48 of the Oudh Rent Act. 
Tins being so, the present case is clearly 
governed by the principle of the decision 
ola Bench of this Court in tlie case of 
Thafcur Bikarma jit Singh v. Bansruji (1). 
According io the view adopted in that case 
the cognizance ot tlie present suit by the 
Civil Couit is barred by cl. 10 (6j of s. 108 
of the Oudh Rent Act. We are not pie- 
pared to disagree with the decision in that 
case. 

It was argued by the learned- Counsel 
for the appellant that the suit in so t'ar 
as it related to the possession of the groves 
was cognizable by the Civil Court and 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 194 

of 1924. 

May 20, J 925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

KOMI L PR AS AD—Defen dant— 

Appellant 

versus 

Bobu BHARAT IN DU and others 

—PLA L N TI FFS—RbSPONDENTS. 

Adverse possession- House situated in village 
occupied by person claiming to be owner—Sale of 
house—Possession of vendee, nature of—Ejectment suit 
— Limitation. 

A house situated in a village which was occupied 
l»v a person who was not a tenant or raiyat of the 
zemindar, was sold by the person in occupation to ft 
raiyat in tlie village and the sale-deed contained 
a recital that the vendor was the absolute owner 
of the house and the site and that he was transfer¬ 
ring his proprietary interest therein. The transferee 
obtained possession of the house and continued 
in possession of it for more than twelve years. 
The zemindar , who had never been in actual posses¬ 
sion of the house, sued to eject the transferee from the 
house: 

Held, that the defendant’s possession was adverse 

to the zemindar nud that consequently the suit must 

fail. [p. 466, col. 1.] , 

First appeal from an order of the Sub¬ 
ordinate Judge, Farrukhabad, dated the 
25th November 1924. 

Dr. M. Wali Ullah, for the Appellant. 

Dr. K. N. Katju, for the Respondent, 
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: JUDGMENT. —This is a defendant's 
appeal arising out of a suit for ejectment 
brought by the plaintilfs who have purchas¬ 
ed the village. The house in question is 
situated in Kamalganj in. the District of 
Farm kh a bad and has the following history. 
This house was purchased at auction from 
some one else by B ibu Lachmandas. It is not 
clear what the true character of the possession 
of the j udgment-debtor had been but we know 
that Babu Hachmandas had been a zemin¬ 
dar in the village and was etbairagi. He 
was certainly not a tenant or an ordinary 
Occupier like a raiyat. On the 15th of 
October 1831 he sold this house along with 
its site to the predecessor of the defend¬ 
ant and there was a clear recital in the 
sale-deed that he was the full owner of the 
house and the site and was transferring 
ljis proprietary interest. This sale-deed 
was actually attested by Shib Dayal, one of 
the zemindars in the village and the pre¬ 
decessor in title of the present plaintilfs. 
Subsequently the house was sold again 
and then ultimately acquired by the present 
defendant. On the other hand the plaintilfs 
have acquired an interest in the village from 
the zemindar. 

• The defence mainly was that the defend¬ 
ant and his predecessor had been in ad¬ 
verse possession of the site all along and 
are its full proprietors and that the plaint¬ 
iffs never had any possession over or title 
in the property. The learned Munsif came 
to the conclusion that the defendant had 
fully established his adverse possession and 
that the plaintiffs had failed to prove that 
they ever had any possession within twelve 
years of the suit or that their title had 
even been acknowledged. He according¬ 
ly dismissed the suit. On appeal the lower 
Appellate Court has set aside that decree 
and remanded the case. 

Ordinarily a linding on the question of 
adverse possession would be a linding of 
fact and binding in further appeal but in 
this case the learned Subordinate Judge 
of the lower Appellate Court has made 
several errors of law. In the first place 
he has distinguished the Full Bench case 
of India Ram v. Bande Ali Khan (1) on 
the supposition that the site of the shop 
in dispute in that case was situated in 
a market (ganj) and not within the ordin¬ 
ary ambit of the zemindari. That this is 
incorrect will appear from page 880* of the 

(J) 11 Inti. Cus. 52; 8 A. L. J. 877; 33 A 57._. 

♦Jfoge pf.8 A. L. J.—l£d.J . 
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report where Richards, C-. J. remarked 
that it had been found that the site in 
question was not situated in the ganj es¬ 
tablished by Mr. Redcock Then again 
the learned Subordinate Judge thought 
that inasmuch as the present occupier of 
thip house, namely, respondent No. 2 was 
a tenant of the village, therefore, the pre¬ 
sumption that the house belonged to the 
zemindar at once arose. He forgot to 
notice that although the present respondent 
happens to be a tenant he has established 
the way in which the house has devolved 
on him and has shown that at any rate in 
1881 the occupier of the house was not a 
tenant but was a zemindar about whom 
there can be no presumption of law that 
he was a mere tenant or raiyat of the 
o.ther zemindars. We think that the rule 
of law laid down in the Full Bench case 
of India Ram v. Bande Ali Khan fl) applies 
clearly to this case. As a matter of fact 
that case arose out of a dispute with re¬ 
gal'd to a house situate in this very vil¬ 
lage. Richards, C. J., remarked that it was 
quite clear that Kamalganj was not an 
ordinary agricultural village in which the 
ordinary strong presumption of the owner¬ 
ship of the zemindar arose. In the circum- ; 
stances he did not think that it was 
necessary that the defendants should 
prove that they expressly set up adverse 
possession more than - twelves years be¬ 
fore the suit, Banerji, J., distinctly held :— 
“It not being proved that tlie occupa¬ 
tion of the site in question was with the 
leave and license of the landlord, but it 
being proved that the occupier belonged 
to a class of persons...who ordinarily found 
no place in an agricultural village that 
he never acknowledged the landlord's title 
and never paid rent or any* other dues 
to him for the occupation of the site, the 
ordinary rule that every plaintiff against 
whom limitation is pleaded must prove sub¬ 
sisting title not barred by limitation will... 
apply even when the plaintiff happens to be 
the zemindar." 

% 

As it had been held that the village was 
an agricultural village but two-thirds of 
the inhabitants were said to have been non- 
agriculturists, Ohamier, J., remaiks there 
being no proof and no ground for presum - 
in" that the zemindar had been in possession 
of°the land at anytime during the last 40 
years or that the defendants or their pre¬ 
decessor held under him in any sense, and 
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T think that, the case might have been dis- 


* 


posed of on that ground. 

tin the findings of both the Courts below 
111 thl f case it is quite clear that it is not. a 
case where the origin of the occupancy of the 
defendant is unknown. It is known definitely 
that it was occupied at onetime by a person 
v ho was not a tenant or raiyat of the 
zemindar. Furthermore, it is known that 
at no time the plaintiff had actual posses¬ 
sion of it At no time has the defendant 
01 his predecessors acknowledged the title 
of the zemindar or paid any rent, Assum- 
lng therefore that the mere attestation by 
bhib Dayal did not entitle the Court to 
raise the presumption that he was aware of 
the contents of the document which ex¬ 
pressly stated that absolute ownership was 
being transferred; the suit cannot succeed, 
lhat recital at any rate shows that the 
occupation of Babu Lachmandas and his 

was not in the capacity of a 
licensee. The view taken by the learned 
iUunsif was correct and we must allow 
tins appeal and setting aside the order 
of remand restore the decree of the Court 
ot first instance with costs in all Courts 

including in this Court fees on the higher 
scale. 

K * Appeal allowed. 


10 C. L. 


[89 I. C. 1936] 

It is not possible to enunciate any specific standard 
of proof which will be required to establish the 
authenticity of a \\ ill in any given case, everything 
depends on the circumstances of the particular case 
under consideration and in any such case it is incum¬ 
bent on the person propounding a Will to produce 
proof of a nature which the circumstances of the case 
indicate as proper and necessary, [ibid.] 

Java Chand Chuckerbutty v. Deb Nath Rou 
R. 550, referred to. 

A \\ ill is one of the most solemn documents known 
to the law. Bv it a dead man entrusts to the living 
the carrying out of liis wishes, and as it is impossible 
that he can be called either to deny his signature or to 
explain the circumstances in which it was attached, it 
is essential that trustworthy and effective eviuence 
should be given to establish compliance with the 
necessary forms of law. In case of doubt and dispute 
with regard to the testator's signature justice requires 
that the best evidence procurable of that signature 
should be furnished, and an attempt to support the 
signature by anything that falls short of this standard 
is a matter which, though it may not be fatal, is & 
serious defect, [p. 469, col. l.J 

A qualified admission by a party about the signature 
of tlie executant of a \\ ill does not shift on to him the 

burden of proof that the Will was not executed, [p. 
4/0, col. l.J 

Ram Gopal Lai v. Aipna Kunivar, 69 Ind. Cas. 31; 

P\? r 00; A. I. R. (P. (J.; 366; 31 M. L. 

J- 277 « 27 (_J. VV. N. 465; 21 A. L. J. 40 2; 1 Pat. L. R. 

^ y 4J I. A. 413 (P. C.) and Devidas v. Mamooji , 78 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Appeal No. 4? of 1924. 

April 4, 1925. 

Prestent:— Mr. Findlay, Officiating J. C. 
KESHEO— Defendant No. 3—Appellant 

versus 

^ 1THAL AND OTHER*—DEFENDANTS 
Nos. 1 AND 2 AND PLAINTIFFS — 

Respondents. 

Probate and Administration Act (V of ISSl ) s 5— 
Letters of Administration, grant of—Will-dp roo f 
required—Admission, qualified, of testator's signature 
—Burden of proof, whether shifted—Delay in making 
application, effect of—Forgery and fraud, allegations 

W 

♦ i t4lc inters of Administration with 

the \\ ill annexed the Judge should insist on strict 
proof of not only that the testator signed the Will and 
was m his senses at the time but also that he under- 

S i° ii 4le ^. onte .^ t9 pf the Will. For this purpose proof 
should ordinarily be forthcoming that the Will, if not 
written by himself, was read over to him. [p. 469, 


Ind. Cas. 104; 20 N. L. R. 7; (1924; A. I. R. (N.) 103, 
referred to. v / » 

Ihe delay in making an application for Probate is a 
circumstance to bo taken into account in determining 
as to whether the Will is genuine, [p. 472, «ol. 2.J 
Af o nanajnuthu Upudesi v. Vana Koilpillai Nadan, 17 
Al. 3/9; 6 Ind. Dec. (re. s.) 263, referred to. 

In a case where a forgery or fraud is alleged, it is 
almost impossible to prove the same by actual direct 
evidence, and all the person alleging it can do is to 
give evidence of the circumstances, from which a 
reasonable presumption arises that something of the 
sort has occurred, (p. 473, col. l.J 

Appeal against the judgment of the 
Additional District Judge, JNagpur, dated 

the 13th September 1923, in Civil Suit No. 38 
of ly24. 

Mr. M. R. Bobde, for the Appellant. 

Sir B. K. Bose and Mr. G R. Dto, for the 
Respondents. 

JUDGiViENT.—The appellant, Kesheo, 
is the eldest son of one Sitarain Rant who 
died on the 21st of December 1920. Ihe 
first three respondents—Viihal, Pandurang 
and Puudalik—were the plaintiffs in the 
lower Court, while the 4th and 5th respon¬ 
dents Musammat Janki Bai and Laxman 
are respectively the widow of Sitaram Pant 
and the sou of Ganpati, a deceased brother 
of Sitaram Pant. Vithal, Pandurang and 
Puudalik applied for Letteis ol Adininistia- 
tion with reference to an alleged Will of 
Sitaram, said to have been executed on the 
18th of December 1920, under circumstances 

wfiich are dear from the judgment appeal- 
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td against, and the appellant, Keslieo, has 
now come up in appeal against the said 
judgment. . 

The learned Additional District Judge 
found that the Will in question had been 
duly executed by the testator Sitaram, while 
he was in full possession of his mental 
powers, and that the execution of the Will 
had been duly attested, and this finding I 
am mainly concerned with in the present 
appeal. 

The Will in question is Ex. P-15 and 
is in English. The case is somewhat pecu¬ 
liar in that the present appellant admitted 
in the lower Court that the signature 
“Sitaram” on the Will was the genuine 
signature of his father; the rest of the Will 
was denied. The theory advanced in this 
connection by theappellantwas that Sitaram 
had to recover certain debt from S. K. 
Barlinge, that P. W. No. 3 Harinath Buxy 
brought a blank piece of paper to Sitaram 
during his illness, and that this piece of 
paper was subsequently used for the pur¬ 
pose of forginga false and fraudulent Will. 
It has been advanced on behalf of the 
appellant that a different standard of proof 
applies in connection with the proving of a 
Will in a case of the present nature. I have 
been referred to the remarks of their Lord- 
ships of the Privy Council in Ram Gopal 
Lai v. Aipna Kunwar (1) where the follow¬ 
ing passage occurs:— 

“Their Lordships pause here in the recital 
of the facts, for the purpose of pointing out 
what is required for proof of a Will. A Will 
is one of the most solemn documents known 
to the law. By it a dead man entrusts to 
the living the carrying out of his wishes, 
and as it is impossible that he can be 
called either to deny his signature or to 
explain the circumstances in which it was 
attached, it is essential that trustworthy 
and effective evidence should be given to 
establish compliance with the necessary 
forms of law. In the present instance, no 
formalities are essential. Proof of the tes¬ 
tator’s signature is all that is needed; but, 
in case of doubt or dispute, justice 
requires that the best evidence procurable 
of that signature should be furnished, and 
an attempt to support the signature by 
anything that falls short of this standard 
is a matter which, though it may not be 
fatal, is a serious defect. In the present 

(\) 69 Iwl. Cas 31; 41 A. 495 at p. 50'); (1922) A I. 
R. (P. C.) 366; 31 M. L. T. 277; 27 O. W. N. 485; 21 
A. L. J 402; 1 Pat. L. R. 273; 49 I. A. 413 (P. CA 


case, as has been stated, seven witnesses 
purported to have attested the testator’s 
signature. Their signatures as found on the 
document are these: ‘ Ramkumgar Singh 
Bechu Singh; Ishar Singh Manager of Bari 
Sanghat, Benares; Sri Mahant Makund 
Singh Akali, Manager of Sir Hamidar Takht, 
Patna; Jageshar, resident of Surahi; 
Maheshri Dat Patak, resident of Jamalpur; 
Kali Charan Lonia, resident of Surahi 
The said passage is not, however, pecu¬ 
liarly apposite in the present instance, 
because here the signature is admitted, at 
least so far as the word “Sitaram” is con¬ 
cerned. 

In Kuppayammal v. Ammani Ammal 
(2), Shephard, O. C. J., and Benson, J., 
pointed out that before the grant of Letters 
of Administration the Judge should insist 
on strict proof of not only that the testator 
signed the Will and was in his senses at 
the time but also that he understood the 
contents of the Will. It was further sug¬ 
gested that for this purpose proof should 
ordinarilv be forthcoming that the Will, if 
not written by himself, was read over to 
him. A slightly less exacting standard of 
proof was indicated in Jarat Kumari Dassi 
v. Bissessur Dutt (3). It seems to me im¬ 
possible, however, to enunciate any specific 
standard of proof which will be required 
to establish the authenticity of a Will in 
any given case. Everything depends on 
the circumstances of the particular case 
under consideration, and in any such case 
it is incumbent on the person propounding 
a Will to produce proof of a nature, which 
the circumstances of the case indicate as 
proper and necessary: cf. Tara Chanel 
Chuckerhutty v. Deb Nath Roy (4). It remains 
to decide whether in the peculiar circum¬ 
stances of the present case the latter 

standard has been complied with 

It has been suggested on behalf of 
the respondents that in view of the present 
appellant’s admission that the word “Sitaram” 
had been written by the deceased himself, 
the burden of proving the non-execution of 
the Will shifted on to the present appel¬ 
lant. I cannot accede to the proposition. 
In the first place, there has not been an 
unqualified admission of the signature as a 
whole The signature as a whole reads as 
“Sitaram Sambhau”. Now, in the present 

( a\ 99 M 345; 8 Tnd. Dec. (n. s.) 216. 

p 13 Tnd. Cas. 577; 39 C. 245; 16 C. W. N. 265. 

C4) 10 C. L. R. 550. 
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cTse the. principle enunciated in Devidas v. 


M nnonji (5) undoubtedly applies and I am 
uuab'e to accede to the suggestion that tlie 
ve-y qualified admission made by the pre¬ 
sent appellant regarding the signature 
“Sitaram’’ in any way shifted the burden 
of proof on to him: cj Ram Go pal Lai v. 
Aipna Kunwar (1). 

I now turn to examine the actual cir¬ 
cumstances under whi'di the Will was exe¬ 
cuted. The Will itself (Ex. P-15) is 
admittedly not a holograph At the best, 
onlv r Sitaram's signature appears thereon 
and that signature is not even dated, the 
date having obviously been inserted by 
the person who drafted the body of the 
Will. There are other highly peculiar and 
significant circumstances inconnection with 
this document. It is not imperative that 
the name of the scribe of the Will should 
be inserted therein, but it is a very ordinary 
circumstance in documents of this sort in 
-India to find that, this is done, and the 
curious fact is that an attesting witness 
Nagorao (P. W . No. 1) profe-ses ignorance 
as to who the scribe of the Will was. The 
other attesting witness Yenkutesh (P. W. 
No 2) also stated that he did not know who 
the scribe of the Will was lie give direct¬ 
ly contra lictory evidence in Civil Suit No. 
113 of 102.5 in the Court of the Second Sub¬ 
ordinate Judge, Second Class, Nagpur, to 1 lie 
effect, that Harinath Buxv (P. W. No. 3) had 
scribed the \\ ill. Such a contradiction is 
very striking in the circumstances and 
suggests some d isquieti n g retlect ions regard¬ 
ing the attitude of an all important witness 
like this. The widow of the deceased. 
Musammat Janki Bai (P. W. No 12\ would 
hive us believe that Sitaram himself wrote 
out the N\ ill. It is a curious fact that 
Hirinath Buxv(P. W. Vo 3), who had been 
a petition-writer himself all his life and, as 
I have shown, is mentioned in Ex. Ill-D, 10 
as the scribe of the Will, denies that this 
was so. 1 here would certainlv seem in tlae 
present case to have been a desire on the 
part of the first three respondents to con¬ 
ceal the identity of the scribe. If forgery 
or manipulation there was, this reluctance 
1o reveal the name of the scribe can he 
very well understood. It is extremely curi¬ 
ous, therefore, to find that now the person 
who lakes the responsibility for scribing 
the Will is Wamanrao Govardhan (P. W. 
No. 10), who was only a student in 1920. 

. 78 Ind Gas. 101; 20 N. L. R. 7; (1921) A. I. R. ’ 

») Wo. 


v. vithal. [89 I. C. 1925] 

Why a lad of this description should hav4 

1 i i 4 


been chosen for the purpose when an experi¬ 
enced petition-writer like Harinath Bnxy 

was available, remains a mvsterv. He, how- 

• • ' 

ever, it is extremely disturbing to find, does 
not take unanalified responsibility. His 
story is that Oannntro. Ihe younger brolher 
of Sitaram Pant, gave him a draft of a Will 
to copy. The witness made a copy, which 
was not intended to be the final deed but 
was to he further copied by some other 
person: This witness does not associate 

himself with the execution of the Will by 
Sitaram Pant or with the signatures of the 
attesting witnesses. 

Tt is difficult, indeed, to understand 
the cloud of mystery which surrounds this 
aspect, of the affair. If the evidence of 
Wamanrao Govardhan (P. W. No. 10) is 
true, viz., that the draft was not intended 
to he the final draft, why should he have 
dated it in the formal wav he did? It is 
curious also that if the evidence of P. W- 
No. 10 in this connection is truthful, why 
the formal expression that the testator was 
in a sound stale nf mind should arpenr 
in the draft, The inclusion of this and 
the dating of the Will certainly suggest 
verv strongly that, the Will was intended 
to be eyppnted there and then at the time 
when P W No 10 wrote it out.. The at¬ 
titude of Harinath Buxv (P. W. No. 3) and 
Wamanrao (P W. No. 10) is, in short, in my 
opinion, highly unsatisfactory. They strike 
me as persons most careful, not to commit 
themselves, and reading between the lines 
of their evidence, it. would appear that either 

they are suppressing essential facts, or are 

giving a garbled version of the whole trans¬ 
action. ; 

The difficulties about the acceptance 
of this Will as a genuine one, under the 
circumstances alleged by the younger sons 
of Sitaram. do not end with the above, 
Vithal (P. W. No. 8) was, if the Will be a 
genuine one, a vitallv interested party. 
was in 1020 aged 20 and it is little less than 
extraordinary that he should profess o 
have only learnt afterwards of the faG f 1 
his father having executed the V ill I 
-strikes me- as an extremely unlikely cir 
cumstance and tlie obvious suggestion i~ 
that it. found convenient to arrange ( 
these witnesses to feign ignorance of ^ 
circumstances, under which the V dl 'W 
prepared, so as to avoid intro hieing 
ble confusion into the evidence t e «? 
anent : 
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r The next, material point I desire to. 
allude to concerns what occurred before 
the Will is said to have been executed. P. 
\V. No. 10 Wtimanrao’s story is that he 
prepared Ex P-15 from a draft given him 
by Qanpatrao. Very unfortunately this 
draft is not forthcoming. What is pro¬ 
duced is a letter, dated 8th December 1920 
(Ex. P-14), sent to Mr. Ghate, a Pleader in 
Akola. That letter states thatSitaram was 
in bad health, that there had been a quarrel 
with Ivesheo, and that Sitaram wanted to 
arrange for the Will being executed, by 
which Kesheo would be practically dis¬ 
inherited. Mr. Ghate was accordingly asked 
to prepare a draft Will. The evidence for 
the plaintiff-respondents goes *o suggest 
that Sitaram, who was the manager for 
Gopalrao Kesheorao Buty, was upto the 
last able to dispose of the papers relating 
to that business. It is curious, therefore, 
to find that it was Harinath Buxy (P. W. 
No. 3) who wrote the letter in question to 
Mr. .Ghate. In the case of such an import-, 
ant document, even if it were assumed- 
(hat Sitaram was not in a physical state 
to write the text of a letter like P-14, one 
would have expected to find that at least 
the letter issued in his name and was signed 
by him. Mr. Ghate’s evidence is that he 
prepared the draft Will on the instructions 
contained in Ex. P-14, only leaving blinks 
for proper names and details of property. I 
find it extremely difficult to understand 
how a legal practitioner could have pre¬ 
pared the draft of the very vague and gen¬ 
eral instructions contained in P-14. If 
P-14 were in reality the real ba c is of the 
Will, the Will (Ex. P-15) would have been 
much less specific and thorough-going than 
it is. The witness Mr. Ohate has been at 
great pains to preserve the letter (Ex. P-14), 
but it is peculiarly unfortunate for the 
plaintiff respondents, if their case be a true 
one, that similar care has not been taken 
by them or by anyone else interested to pro¬ 
duce the draft prepared by Mr. Ghate. 

There are many other difficulties 
before the story of the plaintiffs can be ac¬ 
cepted as regards the circumstances under 
which this Will (Ex P-15) was. executed. 
It is true that registration is not compulsory', 
but in the case of educated persons like 
those, who have to deal with, it is highly 
significant that no steps were taken to have 
an all important document like this regis¬ 
tered. I am not much impressed by the' 
argument that- Sitaram was prima Jacie 


unlikely to have made a Will at the time 
he did. Although he was apparently con¬ 
scious and in possession of his senses, it is 
clear that he realised that his state of 
health was bad. He was apparently suffer¬ 
ing from dropsy and was a man of over 55 
years of age. On the other hand, I do not 
think the plaintiffs’ evidence has very satis¬ 
factorily established the fact that there 
had been an open or very serious breach 
between Kesheo and his father. In the 
plaintiffs’ written statement dated the 2nd 
of August 1923 it was stated that Kesheo 
only occasionally came to his father’s house 
and did not show his face there during 
the last 4 or 5 days of his illness. The 
impression, which the plaintiffs wish us to 
have of the bad relations in existence bet¬ 
ween Kesheo and his father, is not borne 
out bv their own evidence. Janki Bai (P. 
W. No. 12) says that there was a quarrel 
between Kesheo and \ ithal some 10 or 12 
days before Sitaram died. I do not suppose 
for a moment that this is a false assertion, 
but a quarrel between Kesheo and Vithal 
would not necessarily mean a quarrel be¬ 
tween Kesheo and his father. Janki Bai s 
evidence in this connection is clearly not 
reliable, for, if she could be believed,Sitaram 
told Kesheo that he had disinherited him 
at least a week before the Will was exe¬ 
cuted. And again, if this quarrel were 
the find straw, which induced Sitaram to 
disinherit Kesheo, the letter (Ex. P-l l) to 
Mr. Ghate must have been written, if Janki 
Bai's evidence is correct, before the quarrel 
took place. According to her, the date of 
the quarrel must have been about the 10th 
of December, while according to P. W. No. 

4 the date would have been the 6th idem. 

Again, it appears from the evidence 
of Nagorao (P. W. No. 1) that Kesheo per¬ 
formed his father’s obsequies and lived in 
the house during the period of mourning. 
This point is also deposed to by Wamanrao 
(d\ W. No. 10). If Kesheo had already been 
disinherited some 3 days before his father’s 
death, it is almost impossible to believe 
that the news would not have reached him 
in some form or other and, it it had, it is 
difficult to suppose that he would have 
gone on playing the part of a normal duti¬ 
ful son in the way the plaintiffs’ evidence 
itself shows he did. 

Another suggestion made on behalf 
of the plaintiffs is that Ke.^heo had taken 
to the worship of another deity “ Datta ’’ and 
that this had caused friction between th© 
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father and the son. The widow s own evi¬ 
dence suggests that this explanation of the 
alleged friction is a very far fetched one. 
ohe hersell admits that Sitaram used to go 

* .!rV* lc *, n anc * to c ^ ne i n the new temple 
ot Datta , and even if this had been the 
( of the trouble it had occurred 4 or 5 
days before. In that event we should have 

expected to find Sitaram disinheriting 
Kesheo then and there. 

Again, we have on record the power 
ot attorney granted by Sitaram on 11th 
September 1916 in favour of Kesheo. This 
has never been cancelled. If there had been 
an open rupture between the father and the 
eldest son of the kind suggested, I should 
certainly have expected to find that he 
would have taken action to cancel this 
document also, tie was a business man 
apparently of intelligence, and he could 
not have anticipated on the date of the 
execution of the Will that he would neces¬ 
sarily die within three days. Under these 
cncumstances I should certainlv have ex¬ 
pected to find that he would have taken 
immediate steps to cancel an important 
document like III D-2 which left verv cons¬ 
iderable powers in the hands of the son 

who was on the plaintiffs’ theory, to be dis¬ 
inherited. 

d'de internal evidence furnished by 
the context of the Will itself is also, in my 

™V‘°w V ^ helpful to the Plaintiffs’ 
case. The Will is extremely laconic about 

the reasons for the disinheriting of Kesheo. 

Ihe provision that he is to be <d VPn 

Rs. 3 000 payable in 25 instalments of 

Ks. 120 each is on the face of it a most ex- 

traoi dinary one. The payments are to begin 

from any year which the present lessees 

(\ inayakrao and Nagorao) care to appoint 

on this basis therefore, the payment can 

Kalends y if b ?l p °f tponed to the Greek 
Kalends. If this document had been exe- 

cutedby a father, who, while he felt him¬ 
self obliged to disinherit his eldest son 
wasnevenheless prepared to make some 
effective provision for him. I should not 
have expected the provision to be of the 

illusive nature which the one in question is 
Gieat emphasis has been laid by the 

fact n tha?°t U he el f °iK th ® res P nnden ts on the 
tact that the mother’s evidence entirelv 

to P a P femr!j e} f CaS f’ When disputes arise 
a famijy, it is almost inevitable that such 

a parent should take one side or the other 
n ls ^goificant tliat she admits that there 

whs friction between her and her daughter- 
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in-law (Kesheo's wife) and I should not be 

surprised if the genesis of the friction 
which has led to the present proceedings 
were to be found in this incident rather 
than in a quarrel between Sitaram and 
Kesheo over the matter of .deity worship. 
1 would point out, moreover, that Janki 
llai has overdone her support to younger 
sons and has gone in her evidence in certain 
instances further than the plaintiff-respond¬ 
ents went in their pleadings. I have been 
asked to treat her evidence as true because 
f=he, unlike others, denies actual direct 
knowledge of the execution of the Will. But 
the obvious reply on behalf of the appellant 
is that in the peculiar circumstances of the 
case there would have been a risk of 
introducing confusion into the evidence if 
she also had professed knowledge of the 

circumstances under which the Will was 
executed. 

Still, another circumstance has been 
taken into account in connection with the 
authenticity of this Will The Will was exe¬ 
cuted on 18th December 1920, but no ap¬ 
plication for Probate or Letters of Adminis¬ 
tration was made until some two years 
later. The delay in making the application 
is certainly a circumstance to be taken 
into account in a case like the present: cf. 
Gnanamuthu Upachsi v. Vana KoMpiJlai 
Nad a n (6). In view of the contents of the 
AV ill Ganpatrao would have been the obvious 
person to have come forward and asked for 
Probate. But it is clear that he kept silent 
for some time and unfortunately, in the 
meantime has died. If is no doubt, true 
that the Will was produced in the mutation 
proceedings but that was after all a subsi¬ 
diary matter and the fact remains that 
real effective action to have the Will put into 
force was only taken two years after it had 
been executed. 

Again, in this case we have the evi¬ 
dence of a reputable witness like Kesheo- 
rao Tamhan (D. W. No. 1) who was an inti¬ 
mate friend of Sitaram and saw him on the 
day before he died Sitaram mentioned his 
business affairs to him including the matter 
of the money he desired to recover from Mr. 
Barlines. Pleader but nfver mentioned the 
fact of his having executed a Will and dis¬ 
inherited Kesheo. This strikes one as ex¬ 
tremely surprising 1 . The only exnlanadon 
offered on behalf of the plain tiff-respond¬ 
ents in this connection was that probably 

(6) 17 M. 379; 6 Ind. Dec. (*. 9.) 233. 
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Sitaram did not like to trouble intimate 
friends like the gentleman mentioned and 
Yadorao (D. W. No. 2) about such an un- 
pleasaAt matter. If, however, the plaintiff's 
case were a true one. Sitaram had already 
taken the essential unpleasant step, viz., the 
actual act of disinheriting Kesheo, and in 
those circumstances should have naturally 
expected to find a man of his type explain¬ 
ing to his intimate friends why he had 
taken the action he had. The evidence of 
Govindrao (D. W. No. 5) and Vishwanath 
(D. W. No. 6; also goes strongly to support 
the theory of the appellant that there was 
no serious friction between Kesheo and his 
father. 

In a oase where a forgery or fraud is 
alleged, it is almost impossible to prove the 
same by actual direct evidence, and all the 
person alleging it can do is to give evidence 
of the circumstances, from which a reason¬ 
able presumptirn arises that something of 
the sort has occurred. In the present case 
the appellant has admitted the signature 
“Sitaram" is that of his father, but has 
advanced a theory that a blank paper so 
signed had been utilised for the purposes 
of forging a Will in Sitaram’s name. I have 
examined at length the circumstances of 
the case and it seems to me that the alleged 
transaction of the Will is shrouded in doubt 
and mysterjL The exact circumstances 
under which the draft was prepared in con¬ 
sequence of a letter sent to a Pleader in 
Akola, are highly mysterious. The original 
draft which he prepared is not forth¬ 
coming. We have the evidence of an 
attesting witness .contradicting himself in 
different Courts as to who was the scribe 
of the Will, and the alleged actual scribe 
Wamanrao (P. W. No. 10) is not willing 
to take the responsibility of saying that 
his draft was the final one. The part 
which Harinath Buxy (P. W. No 3) played 
in the matter is also far from clear and is 
shrouded in mystery and suspicion. The in¬ 
ternal contents of the Will also, as I have 
Rhown, are also such as tend to throw doubt 
on its authenticity. I have omitted to mention 
another circumstance in connection there¬ 
with there is a mo9t significant omission 
therein, viz., that no provision has been 
made for the deceased’s daughter-in-law, the 
widow of a pre-deceased son. 

It seems unnecessary for me to for¬ 
mulate theory a9 to who were responsible 
for the forging of this Will, if it be a forged 
document. What I have to determine is 


whether it has been established beyond 
reasonable doubt that Sitaram duly execut¬ 
ed this Will. For the reasons already given 
I am not satisfied on this point and a very 
large margin of doubt remains to the effect 
that this Will has been brought into exis¬ 
tence subsequently to Sitaram’s death by 
interested parties, who possibly took advan¬ 
tage of the fact that there was a certain 
amount of friction, at any rate, between 
Kesheo and his brothers. I do not think 
therefore, that the plaintiff-respondents 
have sufficiently discharged the burden 
which rested on them to prove the authenti¬ 
city of this Will. 

For the above reasons the judgment 
of the lower Court is reversed and the ap¬ 
plication for Letters of Administration filed 
by the first three respondents is dismissed. 
The respondents must bear the appellant’s 
costs in this Court as well as their own, 
while in the lower Court the plaintiff-re¬ 
spondents will bear defendant No. 3’s costs 
inourred there. 

G. R, p. Appeal accepted . 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 18 of 1924. 

April 6, 192o. 

Present: —Mr. Wazir Hasan, A. J. C. 

WAJID ALI and others—Plaintiffs— 

Appellants 

versus 

Musammat SALIMA BEGAM 

and another—Defendants—Respondents. 

Adverse possession—Assertion of title on basis of gift 
by deceased — Limitation. 

Where a person who is not the heir of a deceased 
Muhammadan obtains possession of a portion of the 
property belonging to the deceased under an assertion 
of title on the basis of a gift, liis assertion is a suffici¬ 
ent disclaimer of the title of the heirs of the deceased 
and sets limitation in motion against them. Posses¬ 
sion of the property under these circumstances for a 
period of twelve years after such assertion of title 
extinguishes the title of the rightful claimants of the 
property even though the gift alleged by the person in 
possession is not proved, [p. 472, col. 2; p. 473, col. 1.] 

First appe&l from the judgment and 
decree of the Subordinate Judge, Bahraich, 
dated the 29th November 1923. 

Mr. Ali Mohammad, for the Respondent, 

JUDGMENT.— This is the plaintiffs’ 
appeal. The suit out of which it arises was 
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for possession of Gannas 10-2/7 pies share 
in village Santher, Pargana Nan para in 
the District of Bahiaich. 

The aforementioned village belonged in 
its entirety tonne Musahib Ali in under- 
proprietary tenure. The superior proprietor 
of the village is the taluqdar of 1 apraha. 
Musahib Ali died on 16th September 
1816. Ilis heirs under the Iianafi. Muham¬ 
madan Law were his widow, Musammat 
Mariyam, tlie plaintiffs Nos. 1 to a, and 
Nawab Ali. defendant No. 2, sons of Akbar 
Ali a brother of Musahib Ali, and also one. 
Siadat Ali, plaintiffs brother since deceas¬ 
ed 

On the death of Musahib Ali the taluqdar 
of Tapraha brought a suit for possession of 
the village as against Musammat Mariyam. 
That suit failed in the Oourtof first instance 
and during the pendency of the appeal from 
the decree of that Court Musammat Mari¬ 
vam died on the 18th September 1900. On 
the application of the taluqdar the nephews 
of Musahib Ali. whose names have been 
stated before, were made the leg d repre¬ 
sentatives of the deceased Mariyam. The 
defendant No. 1 to the present suit, 
Musammat Salima is a niece of Musammat 
Mariyam. She also applied to be made a 
party to the appeal on the allegation that 
the deceased lady, Musammat Mariyam, had 
made a gift of the property in suit to her. 
This application was made on the 26th 
September 1900. With the consent of the 
then appellant Musammat Salima was also 
impleaded a party respondent to the appeal. 
The appeal was eventually dismissed. 

The plaintiffs case is that under a family 
settlement as well as under a family custom 
Musammat Mariyam was in possession of 
the village for her lifetime, and on her death 
the reversionary interest under the same 
settlement and' the same custom devolved 
upon the heirs of her deceased husband 
Musahib Ali. On the death of Mariyam, 
however, Musammat Salima took unlawful 
possession of half of the village and the 
other half was in the possession of the 
defendant No. 2, who is the brother of the 
plaintiffs. 

In the year 1911, the plaintiffs and the 
taluqdar applied to the Court of Revenue 
for the entry of their names in the revenue 
registers. Musammat Salima objected to 
this application. The decision of the Court 
was that the then existing entry in respect 
of half of the village which was made im¬ 
mediately after Musammat Mariyam’s death 
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in favour of Musammat Salima shall stand 
unaltered, while the entry of the name of 
the defendant No 2 in respect of the other 
half of the village shall be altered by 
adding the names of the plaintiffs to the 
name of the defendant. The latter a Itera¬ 
tion was accordingly made in the khcirat. 

The present suit is mainly directed to 
obtain possession of the eight-annas share 
which is hebl by Musammat Salima, and it 
is said that Nawab Ali defendant No. 2 
having refused to join in the array of> 
the plaintiffs was made a defendant in tile, 
suit. 

For the purposes of this appeal the only 
defence, which need be stated, was that the 
share in the possession of Musammat Salima 
has been held adversely by her for a period- 
of more than twelve years and that conse¬ 
quently the plaintiffs 1 suit is barred by 
limitation under Art. 144 of the First Sche¬ 
dule of the Indian Limitation Act. : 

The Trial Court has held that the case 
set up by the plaintiffs as to the family 
custom and the family settlement was not 
established and it lias further held that the 
plea of adverse possession raised by the 
defendants was established. In the grounds 
embodied in the memorandum of appeal to 
tliis Court objection is made against the- 
decision of the Court of first instance on the 

last mentioned plea only. 

I am of opinion that the decision of the 
lower Court is correct. The plaintiffs argue 
that they and Musammat Salima are co- 
sharers and that, therefore, her exclusive 
possession cannot be construed to be ad¬ 
verse to the plaintiffs’ title without a com¬ 
plete disclaimer and ouster. There is n° 

such disclaimer or ouster established in the 


In the first place there is no foundation 
the present case for the contention ® 
3 plaintiffs and the defendant No 1 s anc 
the relationship of co-owners in theeig 
nas share in the possession °f fbe la • 
le plaintiffs are the heirs of Musani ) 1 
lo died, as already stated, so far bac - 
3 year 18 )6. Musammat Salima defena- 
t * No. 1, is not amongst the b eir9 
isahib Ali. She is an heir under tne 
ihammadan Law to the estate of hei < 
isammat Marivam in which estate 
dntiffs have no interest whatsoever , 
n the proceedings for substitu l ° 

Ties in the appeil. mentioned at an ea 
•tion of this iu igment. after the deaiu 
sa m ma t Mariyam .on_ t h c i^th Sepds 6 


[89 I. 0. 1925] 


BBHART LAL V. BALMOKAND. 


475 


1900, Musammat Salima, defendant No. 1, 
claimed title to the estate of Musammat 
Mariyam on the basis of a gift. Though 
the issue as to the gift now raised has failed, 
yet the assertion of title made on the basis 
of that gift in the year 1900 by the defend¬ 
ant Musammat Salima was a sufficient dis¬ 
claimer of the plaintiffs’ title and set the 
limitation in motion. The decision of their 
Lordships of t.he Privy Council in the case 
of Varada Pillai v Jeevarathnammal (1) 
covers the case before me altogether. The 
appeal fails and is dismissed with costs. 

z K. Appeal dismissed. 

(1) 53Tnd. Cas. 901: 46 I. A. 283; (1919) M W. N. 
724; 10 L. \V. 679 24 C, W. N. 316; 38 M. L. J. 313; 18 
A. L. J. 274; 43 M. 244; 2 l T . 1\ L. R. (P. C.) Cl; 22 
Bom. L. R. 444 (P. C.). 


LAHORE HIGH COURT. 

Seco> d Civil Appeal No. 1212 of 1923. 

January 28, 1924. 

Present: —Mr. Justice Campbell. 

BEHAR1 LAL— Plaintiff—Appellant 

’ versus 

BALMOKAND and others—Defendants — 

Respondents. 

Bengal Land Redemption and Foreclosure Regulation 
\XVII of 1800), x. S — Mortgage — Foreclosure — Notice, 
service of, proof of—Burden of proof. 

There can he no presumption in law that a foreclosure 
notice under Bengal Land Redemption and Foreclosure 
Regulation XVII of 1203 is regular and a party who 
relies upon foreclosure proceedings having effected 
forfeiture of the estate of a mortgagor must prove 
affirmatively the due performance of every condition 
necessary to b 2 established under the Regulation. 
Unless the party who sets up due service of the 
notice under the R-*guhti >n proves affirmatively that 
actual demand of payment was mad * from the mort¬ 
gagor before an application for foreclosure was made, 
the notice must be held to be a nullity, [p 175, col. 2; 
p. 476, col. 1.] 

Socket Singh v. Dial Singh, 40 P. R. 1907; 122 P. W. 
R. 1907; 192 P. L. R. 1908, followed. 

Second appeal from a decree of tlie 
District Judge, Amritsar, dated the 26th 
February 1923, affirming that of the Munsif, 
First Class, Amritsar, dated the 6th July 
1921. 

Lala Badri Das, R B , for the Appellants. 

- Lala Balwant Rai , for the Respondents. 

• JUDGMENT. —The plaintiff on the 
43th- of .March 1919 sued to redeem amort- 
gage of a house effected on the 9th of 
March 19U1 by the father of his assignors 
defendants Nos. 3 and 4 in favour of de¬ 
fendant No. 2 and was met among other 


pleas with the assertion that the mort¬ 
gagee had served the plaintiff’s predeces- 
sors-in-interest with notice under Regu¬ 
lation XVII of 1806 on the 9th of February 
1918 and that the plaintiff not having 
brought li is suit within one year from 
that date had lost his right to redeem. 

The plaintiff denied that notice had been 
served or that the notice was valid. The 
Trial Court struck the general issue “whe¬ 
ther the plaintiff’s suit is within time” 
with onus on the plaintiff, and refused to 
listen to objections by the plaintiff’s Coun¬ 
sel that the alleged notice was invalid, 
saying that these should be put forward 
in a separate proceeding of objections 
before the Court which issued the notice. 
The suit was dismissed and the order of 
dismissal was upheld by the District 
Judge. 

The plaintiff has come to this Court on 
second appeal. The learned Counsel for 
the respondents admits that the Trial 
Court took a wrong view of the law in 
ruling out objections to the validitj T of 
the notice in the suit before him. He 
contends, firstly, that the plaintiff did not, 
as he should have done, specif}’ exactly 
in what respects the notice was invalid, 
and, secondly, that in his appeal to the 
District Judge the plaintiff did not raise the 
question of irregularity or invalidity of the 
notice. 

In regard to the first point the plaintiff 
re-joined the defendants’ written statement 
that the alleged notice was not regular 
or legal and added that he had made 
objections to that effect in the Court, which 
issued the notice. This plea was suffici¬ 
ently explicit and, as pointed out in 
Sachet Singh v. Dial Singh (1) where several 
other authorities were discussed, the law 
is that there can he no presumption in 
law that a foreclosure notice under the 
Regulation is regular and that the party* 
who relies upon foreclosure proceedings 
having effected forfeiture of the estate of J 
a mortgagor has to prove affirmatively the 
due performance of every condition neces¬ 
sary to be established under the Regula¬ 
tion. For instance it has been laid down 
repeatedly that, unless the party who sets 
up due service of a notice under Regu¬ 
lation XVII proves affirmatively that actual - 
demand of payment was made from the 
mortgagor before application was made for., 

(1) 46 P. R. 1907; 122 P. W. R. 1907; 192 P. L. R, 
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the foreclosure, the notice must be held to 

be a nullity. 

* 

As for the second point it appears to me 
that the learned District Judge fell into 
the same error of law as did the Trial 
Court and in any case his judgment states 
that the plaintiff had urged that service of 
the notice had not been proved to have been 
duly effected. 

The plaintiff-appellant asks for no more 
than that the suit should be sent back 
for re trial and this must be done. I accept 
the appeal, set aside the orders of the 
Courts below and direct that the defendant 
Balmokand be required to prove that 
every requisite formality was fulfilled in 
connection with the foreclosure notice 
alleged to have been served on the plaintiff 
as well as that the notice was actually 
served and that after decision of this 
and of any other issues that may arise 
a fresh decision be ordered by the Trial 
Court. 

Costs in this Court will be costs in the 
suit. 

z. k. Appeal accepted. 
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tion of the decree inasmuch as the debt incurred was 
their father's and it was not shown that it was either 
immoral or illegal, [p. 477, col. 2.J 

Miscellaneous appeal against an order of 
the District Judge, Fyzabad, dated the 1st 
August 1924, reversing that of the Sub¬ 
ordinate Judge, Fyzabad, dated the 24th 
January 1924. 

Mr. Niamat Vllah , for the Appellant. 

Mr. B. N. Srivastava , for the Respond¬ 
ents. 

JUDGMENT.— At the hearing of these 
appeals to-day the learned Advocate, who 
appeared on behalf of the respondents at 
the last hearing of the appeals, stated that 
he had had no instructions on behalf of his 
clients to put in appearance at to-day’s hear¬ 
ing. I will now proceed with the decision 
of the appeals. 

The two appeals arise out of a single ap¬ 
plication for execution of a decree obtained 
by the appellant on the 29th May 1918 from 
the Court of the Subordinate Judge of 
Fyzabad. The suit in which this decree 
was obtained was instituted on the basis 
of a deed of mortgage dated the 22nd 
August 1911 executed by Bhagirathi 
and his brother, Mahadeo. The mort- 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeals Nos. 62 

and 63 of 1924. 

March 25, 1925. 

Present: —Mr. Wazir Hasan, A. J. C. 

Musammat MAHARJ1 —Decree-Holder— 

Appellant 

versus 

RAGHOMAN and others—Judgment- 
Debtors— Respondents. 

Hindu Law—Joint family—Mortgage by father — 
Mortgage-decree—Personal liability of fathei—Interest 
of sons , whether can be sold. 

A mortgage-decree passed on a compromise provid¬ 
ed that if the decree was not fully satisfied out of 
the sale-proceeds of the mortgaged property the 
balance of the decretal amount may be recovered from 
the mortgagor personally or from the assets of the 
mortgagor in the hands of his sons. The sale-proceeds 
of the mortgaged property proved insufficient to 
satisfy the decree and the decree-holder sought to 
execute the decree by sale of other property belonging 
to the mortgagor and the sale of the interest of the 
sons of the mortgagor in such property: 

Held , (1) that the interest of the mortgagor in joint 
family property could be sold in execution of the decree 
obtained against him personally; fp. 477, cols. 1& 2.] 

(2) that the interest of the sons of the mortgagor 
In joint family property cpuld also be sold in execu- 


gage was a simple one and the property 
which was made security for the loan was 
an 8-annas share of a 89 bighas 5 bisivas 
under-proprietary tenure. Mahadeo had 
died before the institution of that suit 
and the decree was obtained as against the 
surviving mortgagor, Bhagirathi, and the 
six sons of Mahadeo, Raghoman and five 
others. The decree was founded on a com¬ 
promise and was for a sum of Rs. 2,663. 
The terms of the compromise were that the 
amount claimed was to be recovered by the 
sale of the 2 annas share out of the* 
annas mortgaged under the deed and the 
remaining 6 annas of the same share were 
exempted from the operation of the mort¬ 
gage and that in case the decree was not 
fully satisfied out of the proceeds of the 
sale of the 2 annas the balance of the 
decretal amount was to be recovered from 
“the mortgagors personally or from the 
assets of the mortgagor in the hands of h 1 

sons.” The contingent contemplated > 

the compromise did happen and conse 
quently after the sale of the said - a ? n J 
the mortgagee decree-holder proceeded 
attach and sell the remaining 6 annas 
which was exempted from the effect of 
mortgage under the terms of the compr' 
mise mentioned above in satisfaction of 1 
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balance of the decretal amount. This at¬ 
tempt of the decree-holder finally failed 
under an order of this Court. 

Oil the 31st May 1923 the decree-holder 
filed the application, out of which these 
appeals arise, for execution of the decree 
with a view to realize the amount of money 
which had remained unsatisfied under the 
previous sale. Her prayer is that, the other 
8-annas share be attached and sold and the 
sale proceeds be utilized in satisfaction of 
the balance of the decretal amount. The 
application was resisted by the six sons of 
Mahadeo and by Bhagirathi but the resist¬ 
ance failed in the Court of first instance and 
the execution of the decree by attachment 
aDd sale of the second half 8-annas share 
was allowed to proceed. From the order of 
the Court of first instance two appeals were 
preferred to the Court of the District Judge 
of Fyzabad, one by the six sons of Mahadeo 
and the other by Bhagirathi. The learned 
District Judge accepted both the appeals 
and dismissed the application for execution 
altogether. Hence the two appeals before 
me by the decree-holder. 

On an issue remitted by me it has been 
found that the 8-annas share now in ques¬ 
tion was the joint family ancestral property 
of Mahadeo, Bhagirathi and the six sons of 
Mahadeo burdened with a charge for the 
maintenance of Musammat Chaurasi, widow 
of one Hardat, who was the uncle of Maha¬ 
deo and Bhagirathi and a member of the 
joint family. The question, which I have, 
therefore, to decide is whether the interests, 
which Bhagirathi and the six sons of Maha¬ 
deo possessed in the 8-annas share in ques¬ 
tion as membejs of a joint. Hindu family 
can be attached and sold by the deciee- 
holder in satisfaction of his decree having 
regaid to the teims of the ccmpiomise. 

The compromise stated that the balance 
of tLe deciee would be iecoverable “from 
the moitgagois’’ personally or from the 
assets “of the mortgagor in the hands of his 
sons. This condition of the compromise 
is clearly divisible into two parts. So far 
as the personal liability is concerned, that is, 
made enfoiceable as against Bhagirathi and 
the second part of it is intended to be direct¬ 
ed against the sens of Mahadeo and their 
liability is meant to be satisfied out of the 
assets which they might have received fn m 
their father, Mahadeo, after his dealh. 
iSow so far as Bliagiiathi is concerned, 
his interest in the joint family property 

C&R certainly be seized and sold in e^ecu- 
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tion of a decree obtained personally against 
him as the present decree w^as. See the 
decision of flieir Lordships of the Privy 
Council in the case of Deendaijal Lai v. 
Juydeep Narain Singh (1). As regards the 
interests of the sons of Mahadeo in the 8- 
annas share in question, I am equally clear 
that that can also be seized and sold in exe¬ 
cution of the decree now being sought to 
be executed. The original liability for 
which the decree w'as passed against the 
sons w T as their father’s and it is not shown 
that the debt incurred under that liability 
was either immoral or illegal. The interest 
of the father in the joint family propeity, 
had he been alive, could certainly have 
been seized in execution of a decree against 
him and if that is so it follows that that 
interest is liable in the hands of his sons 
for the satisfaction of the same liability. 

I, therefore, allow these appeals, set aside 
the order of the Court below and restore 
that of the Court of first instance with costa 
throughout. 

z - K - Appeal allowed. 

(1) 3 C. 198; 1 C. L. R. 49; 4 I. A. 247; 3 Sar. P. C J. 
730; 3 Suth.^P. C. J. 468; 1 Ind. Jur. 604; 1 Ind Dec. 
(x. s.) 715 (P. C.). 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 241 of 1924 
April 28, 1925. 

Present: —Mr. Wadegaonkar, A. J. C. 

BONDRU—Decree-Holder—Applicant 

versus 

MISRIYA, minor, guardian Mr. K. K. 

GANDHE—J udgment- Debtor—Non- 

Applicant. 

Civil Procedure Code (Act V of 1008), s. 52—C P 
Ttiuincy Act (I of 1920), ss. 11, 12-Occupancy 

holding , non-transferable—Mortgage-decree—Sale of 
holding after death of judgment-debtor—Balance of 
sale-proceeds in hands of heir, whether assets of de¬ 
ceased Unant—Legal representative, liability of. 

Where in execution of a mortgage-decree obtained 
against an occupancy tenant, a non-transferable oc¬ 
cupancy holding of the judgment-debtor is sold after 
the death of the judgment-debtor, the surplus c a ie_ 
proceeds paid to the legal representative of the judg¬ 
ment-debtor do not represent the assets of the deceas¬ 
ed so as to be liable to attachment in execution of a 
money-decree passed against the legal representative 
of the deceased as representing the estate of the 
deceased. Ip. -178, col. 2.J 

In order to fasten liability on the heir-at-law or 
legal representative of a deceased person the right'’ 
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which hns devolved upon the legal re present ive must 
be property which can be disposed of for the pur¬ 
pose of satisfying tlie debt due bv the deceased. 

Suicession to a non-transf arable occupancy holding 
creates no personal liability upon the heir of the occu¬ 
pancy tenant to pay the debts of the deceased. 
[ibid. 1 

Revision against an order of the Small 
Cause Court, Khandwa, dated the lltli July 
1921, in Miscellaneous Case No. 107 of 1921. 

Mr. S. B Gokhalt. for the Applicant. 

Mr. K.K. Gandhe , for the Non Applicant. 


ORDER.—Ratansing, grandfather of the 
non applicant, had execute 1 a mortgage for 
Rs. 1,000 on 8th April 1896 in. favour of Ful- 
chandsa Amolakchandsa mortgaging certain 
occupancy fields in Sulgaon and SongirTahsil 
Khandwa. The mortgagees, after the death 
of Ratansing, sued his sons Bhika (father 
Of the non-applicant) and Nathoo on the 
mortgage and obtained a preliminary decree 


for sale on 28th February 1911. This decree 

* 

was made final on 23rd Aug ist 1912. Bhika 
died some time between 192L and 1922 and 
Nathoo also died about the same time and 
in their place, non-applicant Misria son of 
Bhika was brought on the record as the 
legal representative of the judgment-debtors 
and in execution of the mortgage-decree, 
dated 23rd August 1912, the occupancy 
fields comprised in the mortgage-decree 
were sold for Rs. 1,730 on 12th December 

1923. The sale was confirmed on 23th Janu¬ 
ary 1924 and out of the sale-proceeds of 
the occupancy fields the amount due to the 
decree-holders under their mortgage-decree 
was ordered to be paid to them and the 
balance of Rs. 341-12 0 to the non-applicant. 

It appears that non-applicant’s father 
Bhika had executed a simple money-bond 
for Rs. 303 in favour of applicant Bondru 
and his brother Chunnilal on 16th December 
1920. After Bhika’s death, Bondru and 
Chunnilal brought a suit for Rs. 100 on the 
strength of the above bond against the 11011 - 
applicant in the Court of Small Causes, 
Khandwa, and obtained a decree on 1st July 

1924. In execution of this decree, the 
amount of Rs. 341-12 0 which was the 
balance of the sale-proceeds of the occu¬ 
pancy fields and which was lying in the 
hands of the Civil Court was attached. Non- 
applicant objected to the attachment on the 
ground that the money attached was not 
the property of Bhika in his (non appli¬ 
cant's) hands. The Small Cause Court 
allowed his objection and removed the 
attachment. Against this order, decree- 




holder, Bondru, has filed this revision peti¬ 
tion. 

I nder the decree dated 1st July 1921, 
non-applicant was made liable lor the 
decretal amount to the extent of the assets, 
i| nv, of Bhika in his hands and the ques¬ 
tion for consideration is whether the balance 
of the sale-proceeds of occupancy fields 
which were sold long after Bhika’s death 
in execution of the mortgage-decree against 
him represents Bhika’s assets in the hands 
of the non-applicant. My answer to this 
question is in the negative. As pointed out 
in Nalhmal v. Mattoo (1) to fasten liability 
on the heir-at-law or legal representative, 
the right which has devolved must be pro¬ 
perly which cm be disposed of for the 
purpose of satisfying the debt due by the 
deceased. lenders. 11 (2) of the Central •Pro- 
yinces Tenancj r Act of 1920, no decree or 
order can be passed for the sale or fore¬ 
closure of any right of an occupancy tenant 
. in his holding except in pursuance of a 
document registered before the 2 lst day of 
October 1SJ8 nor can such right be attached 
or solrl in execution of any decree or order 
nor can a Receiver be appointed to manage 
such holding under s. 51 of the C. B. C., 
nor can such l ight vest in the Court or in a 
Receiver under the Provincial Insolvency 
Act. It is true that under s. 12 (1) of that Act, 
an occupancy tenant can sub-let his hold¬ 
ing for a year and can transfer it otherwise 
than by a simple mortgage to any co-tenant 
or person who, if he survived him without 
nearer heirs, would inherit his right. But 
it is an extremely limited right and is in 
some respects more restricted in its nature 
than even the right of a life-tenant anu .19 
in no case available even during the life¬ 
time of the tenant for attachment and sale 
in satisfaction of his debts. As observed 
by Mitra, A. J. O., in the case referred 
above, to hold that succession to such an 
untransferable right of occupancy created a 
personal liability to pay the debts of a de¬ 
ceased judgment-debtor, would be oppo-K 

to principle and could scarcely baye been in 
tended by the Legislature : cf. Kidarnatli '• 

Ganeshamal (2). . j 

It is no doubt true that what was at tact) 
in this case was money and not the oca 
pancy holding left by the deceased Bln • 
But the money attached represents the.P 11 ^ 
of the equity of redemption in the occupy > 
holding which devolved oil the non-opp 

il) 21 Ind. Cas. 272, D N. L. K. 137 at p. 13U. 

(2)' 3i i'l l. Uu. 711; di A *V. ct. i. 1. i . - - 
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cant after Bhika’s death and as this right 
which was converted into money could not 
be available for attachment and sale in 
satisfaction of Bhika’s debt, it follows that 
the money is equally unavailable for the 
satisfaction of such debt. 

The order of the lower Court is correct 
and I dismiss this application with costs. 
Pleader's fee Rs. 10. 

z. k. Appeal dismissed 


LAHORE HIGH COURT. 

Civil Revision Petition No. 59 2 of 1923. 

December 15, 1923. 

Present: —Mr. Justice Moti Sagar. 

RA M SARA N DABS— P lainti ff— 

Petitioner 

versus 

The Firm RAM LAL-RAM LAB1IAYA 
through RAM LABHAYA and the DELHI 
CLOiTl MILLS, DELHI, through MaDAN 

M O H A N — D EFE N D A N TS — R E S1 O N D E X 1 S . 

Practice — Commission , issue of—Failure to deposit 
Commissioner's fee- Procedure. 

It is the duty of a Court before it issues a commis¬ 
sion to see that the Commissioner's fee and the diet 
money of the witnesses have been duly deposited. 
Where, however, this is not done and a party declines 
to pay the Commissioner's fee and the diet money of 
witnesses, the proper jn-ocedure for the Court to adopt 
is to make the amount of the payment for which the 
party is liable, part of the costs of the suit and to enter 
it in the decree. The Court has no jurisdiction in such 
a case to direct that the amount should be realised from 
the party who is liable in respect of it by attachment. 

Petition, under s. 2 j of Act IX of 1887, 
for revision of an order of the Judge, 
Small Cause Court, Amritsar, dated the bth 
7th July 1923. 

Mr. M. L. Pari , for the Petitioner. 

JUDGMENT, —In this case a Commis¬ 
sion was issued at the lequest of the 
petitioner for the examination of a certain 
witness at Delhi. The petitioner neither 
deposited the fee of the Commisioner nor 
the diet money of the witness. Several 
adjournments were gianted by the Com- 
mosioner, and though the witness was 
present the petitioner failed to appear and 
examine him. The Commis&ion was con¬ 
sequently returned by the Commissioner 
as unexecuted. The petitioner wanted the 
Court to re-issue the Commission, but this 

application was refused. In my opinion 
* 


the learned Judge of the Court; below^ 
was fully justilied in refusing to accede 
to this prayer, and no grounds have been 
made out for interfering with his older. 
It appears that on the date the applica¬ 
tion for re-issue of the Commission was 
refused, the Court also passed an order to 
the effect that the petitioner should 
deposit the fee of the Commissioner and 
the diet money of the witness in Court, 
and that if he failed to do so the money 
may be realised from him by attachment. 
This order appears to be wholly without 
jurisdiction and must be set aside. It 
has been held in Tad kin Prosliad Singh v. 
Sardar Coomar N a ray an Singh (1) that 
shell an order should not be executed as 
a decree because the C. P. C. does not 
provide for the issue of any judicial 
process for realisation of the amount 
so ordered to be paid by one of the 
parties. It was the duty of the Court be¬ 
fore the Commission was issued to see that 
the Commissioner’s fee and diet money of 
the witness had been duly deposited. Now, 
if the petitioner at whose instance the 
Commission was issued declines to pay, the 
proper thing for the Court to do is to 
make the amount costs of the suit and 
enter it in the decree. 

1 accept the application and set aside the 
order of 7th of July 1923 only in so far as 
it directs the realization of the money by 
attachment. 

z. k. Application accepted. 

(1) 10 C. W. N. 234. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Rent Appeal No. 15 of 1925. 

April 8, 1925. 

Present: —Mr. Dalai, J. C. 

Raja MOHAMMAD MEHDI A Li KHAN— 

Plaintiff—Appellant 
versus 

LAL BAHADUR MiNGHand another— 
Defendants—Respondents. 

Limitation Act (IX of 1908), s. 12—Civil Procedure 
Code (Act l of 1908), 0. XX, r. 7—Time requisite for 
obtaining copy — Decree, date of—Period between date 
of judgment and preparation of decree, whether can 
be excluded— Appeal— Limitation, coniputation of. 

Time which need not have elapsed if an appellant 
had taken reasonable and proper steps to obtain a 
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Copy of the decree cannot be regarded as time requisite 
for obtaining the copy within tlie meaning of sub-s. (2; 
of s. 12 of the Limitation Act. [p. 480, col. 2.J 

Th? date of a decree must be considered to be the 
date of tlie judgment under O. XX, r. 7, of the C. P. 
C. and an appellant is not entitled in computing the 
period of limitation for tiling his appeal to deduct the 
time which elapses between the date of the judgment 
and the actual preparation of the decree, [p. 480. col. l.J 

Appeal against an order of the District 
Judge, Fyzabad, dated the 17th November 
1924, confirming that of tlie Assistant 
Collector, First Class, Sultanpur, dated the 
25th September 1924. 

Mr. Wasi Hasan , for the Appellant. 

ORDER.—The learned District Judge 
of Fyzabad rejected the appellant’s peti¬ 
tion of appeal on the ground that it was 
presented beyond time. The judgment of 
the Trial Court was dated the 25th Sep¬ 
tember 1924 and the decree was prepared 
on 30th September 1924. It was urged 
on behalf of the appellants that these 
six days should be deducted and excluded 
as time requisite for obtaining a copy. 
A ruling of the Calcutta High Court in 
the case of Bani Madtiub Hitter v. 
Matungini Dassi (1) was quoted in support. 
Such, however, appears to be the practice 
in the Calcutta High Court and such 
practice cannot govern the practice of other 
Courts. Reference to this practice is made 
by their Lordships of the Privy Council 
in the case of Pramatha Nath Roy v.Lee 
(2). At page 1003* of the report their 
Lordships state: “It is then urged that 
there is an authority, decided in 1886, 
which has been the origin of a practice 
undeviatiugly followed by the Courts in 
Calcutta in the interpretation of the Statute, 
and that practice is said to be that in 
determining what is the time requisite 
which may be deducted you are, in all 
cases, to look at the time that has actually 
elapsed in obtaining the order.” No such 
practice prevails either in the Province 
of Oudh or in the sister Province of Allah¬ 
abad. The appellant was well aware that 
the date of the decree would be considered to 
be the date of the judgment under O. XX, 
r. 7, C. P. C. He was, therefore, not under 
misapprehension of law by reason of any 
practice prevailing in this Province. Patna 

(1) 13 G. 104; 6 Ind. Dec. (n*. k.) 5G8. 

(2) G8 hid. Cas. 900; 49 C. 999; 31 M. L. T. 193; 

(1922. A. I R. (l\ O.) 352; 4 U. P. L. R. (P. C., 103; 43 
M. L. J. 7G5; 27 C. \\ r . N. 156: 21 A. L. J. 118; 3/ O. 
L. J. 8G; 18 L. \V. 56; (1923) M. VV. N. 526; 49 I. A. 307 
(P^CA__ 

♦J/age of 49 C.- {kid.) ~ 
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rulings quoted in the judgment of the 
lower Court are not reported in the 
authorised law reports. In this particular 
case the appellant is not entitled to any 
indulgence either. He only tried to 
cover up his negligence by taking ad¬ 
vantage of the time spent in getting the 
decree prepared. The decree was admittedly 
prepared on 30th September 1924 but it 
was not till the 23rd of October that he 
applied for a copy. In the ruling of their 
Lordships referred to by me above it was 
laid down that the time which need 
not have elapsed, if the appellant had 
taken reasonable and proper steps to obtain 
a copy, could not be regarded as requisite 
time with sub-s. (2) of s. 12 of the Indian 
Limitation Act. It is not explained why 
the appellant waited for 21 days before 
applying for a copy of the decree and 
for 9 days after the copy was ready before 
filing his appeal. 

1 dismiss this appeal. 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Execution First Civil Appeal No. 500 of 

1924. 

May 20, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

SHIVA NATH PRASAD— Plaintiff— 

Appellant 
i ersus 

TULSHI RAM —Def^ndant— Rksponpent. 

Hindu Law—Joint family—Mortgage executed by 
father—Immoral debt—Liability of sons—Interest of 
father, whether liable. 

Under the Hindu Law the right, title and interest of 
a co-sharer in joint ancestral property can be 
attached and sold in execution to satisfy a decree 
against him personally, [p. 481, col. 2.j 

Deendyal Lai v. Jugdcep Sarain Singh, 3 C. 198; j 
I. A. 247; 1 C. L. R. 49; 3 Sar. P. G J. 730; 3 Suth. P. 
C. J. 468; 1 Jnd. Jur. 604; 1 Ind. Dec. (N. s.) 715 (P. C4, 
Suraj Butisi Koer v. Sheo Persad Singh, 5 C. 118; 6 1. 
A. So; 4 Sar. P. C. J. 1; 3 Suth. P. G. J. 589; 4 C. L K. 
226; 2 Shome L. R. 242; 2 Ind. Dec. (n. s.) 705 (P. C> 
Lachmi Narain v. Kunji Lai, 16 A 449 at pp. 4ao. 
456; A. W. X. (1894) 169; 8 Ind. Dec. (n\ s 9 29- 
and Chandra Sen v. Ganga Ram, 2 A. 899; 1 Ind. Dec. 
(n\ s.) 1165, followed. 

A mortgage of family property was executed by 
Hindu father. To a suit on the mortgage the mort¬ 
gagee impleaded both the mortgagor and his son as 
defendants. On behalf of the son it was pleaded thaw 
the debt was tainted with immorality and that.. there- 
fore, the mortgage was bad and he was not liable to 
pay the debt. The Court upheld this plea ac4 (ieciifl** 
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to pass a decree for sale on the basis of the mort¬ 
gage but passed a money-decree against the father 
personally. In execution of the decree the decree- 
holder sought to attach and sell the interest of the 
judgment-debtor in tho joint family property includ¬ 
ing his interest in the property mortgaged: 

Held, that the judgment-debtor's interest in joint 
family property was liable to be attached and sold in 
execution of the decree, [p. 481, col. 1.] 

Karan Singh v. Bhup Singh, 27 A 16; 1 A. L. J. 
310; A. W. N. (1901) 151 (F. B.\ Abdul Karim v. Ram 
Kishore , 86 Ind. Cas. 837; 23 A. L. J. 196; (1925) A. I. 
R. (A.) 327; 47 A. 421, Brij Narain Raiv. Mangla 
Prasad Rai , 77 Ind. Cas. 689; 21 A. L. J. 934; 46 M. 
L. J. 23; 5 1\ L. T. 1; 28 C. W. N. 253; (1924) A. I. K. 
(P. C.) 50; (1924) M. W. N. 68; 19 L. W. 72; 2 Pat. L. 
R. 41; 10 O. & A. L. R. 82; 33 M. L. T. 157; 46 A. 95; 
26 Bom. L. R. 500; 11 O. L. J. 107; 51 I. A. 129; 1 O. 
W. N. 48; 41 C. L. J. 232 (P. C.), referred to. 

Execution first appeal from a decree of 
the Additional Subordinate Judge, Gazi- 
pur at Ballia, dated the 5th of August 
1924. 

Messrs. B . Mallick and Gulzari Lai, for 
the Appellant. 

Mr. P. L. Barterji, for the Respondent. 

JUDGMENT.— This is an appeal by a 
Hindu son from a decree passed in execu¬ 
tion against him. His father had made a 
mortgage in favour of the plaint iff-decree- 
holder and a suit was instituted against 
him impleading his minor son. On behalf 
of the son it was pleaded that the debt was 
tainted with immorality and, therefore, the 
mortgage was bad and the son was not 
liable to pay the debt. The Court found 
that the debt was proved to have been 
tainted with immorality and, therefore, de¬ 
clined to pass a decree for sale on the basis 
of the mortgage-deed but simply passed a 
money decree against the father personally. 
The decree-holder put the decree for money 
against the father in execution and attach¬ 
ed the whole of the ancestral property in- 
cludingthat which had been mortgaged. The 
Court below has allowed the objection of the 
son so far a 3 the attachment of his interest 
in the property is concerned but has ordered 
execution against the interest of the father 
in the joint property. The son appeals to 
this Court and on his behalf it is contended 
in the first place that the effect of the pre¬ 
vious decision was to make the entire family 
property free from all liability; and in the 
next place it is contended that in the face 
of the finding that the debt was tainted 
with immorality it is not open to the decree- 
holder to attach any portion of the joint 
ancestral property. We think that there is 
absolutely no substance in the first con¬ 
tention. All that the Court held was that 


in view of the finding on the question of 
immorality the mortgage was bad and, there¬ 
fore, there had been no transfer of the pro¬ 
perty and no charge created. It passed a 
simple money decree against the father, but 
it did not, in any other way, hold that any 
ancestral property would never be liable to 
be sold in execution of the decree against 
the father. 

The next contention also has no force. 
It was held by their Lordships of the Privy 
Council in the case of Dcendyal Lai v. 
Jugdecp Narain Singh (1) that the right, title 
and interest of one co-sharer in a joint an¬ 
cestral estate might be attached and sold 
in execution to satisfy a decree against him 
personally under the Law of Mitakshara. 
This principle was re-afiirmed by their 
Lordships in the case of Suraj.jBunsi Koer 
v. Sheo Pershad Singh (2), where at page 174* 
their Lordships observed that the previous 
decision had recognized the seizable char¬ 
acter of an undivided share in a joint pro¬ 
perly. This case has been followed by this 
Court in the case of Lachmi Narain v. 
Kunji Lai (3) and in the case of Chandra 
Sen v. Ganga Ram (4). It seems to us that 
if the interest of the father alone can be 
seized in execution of a decree against him 
the question of the immorality of the debt 
does not arise. The son is not called upon 
to pay this debt nor is his property said to 
be attached and sold. He is entitled to 
get his interest in the joint propeity ex¬ 
empted. But it does not'follow that he is 
also entitled to prevent the attachment and 
sale of the interest of his father against 
whom a decree is in force. In the Full 
Bench case of Karan Singh v. Bhup Singh 
(5), reference was made to an earlier Privy 
Council case and it was pointed out that if 
the son sought to escape from having his 
interest affected by the sale he had to estab¬ 
lish that the debt he desired to be exempted 
from paying was of such a character that 
lie as a Hindu son could not be under the 
pious obligation to discharge it. In a 

(1) 3 C. 198; 4 I. A. 247; 1 O. L. R. 49; 3 Bay. P. C. J. 
739; 3 Bath. P. C. J. 168: 1 Ind. Jur. 601; 1 Ind. Dec. 
(n. s.) 715 (P. a). 

(215 O. 148, 6 r. A. 84; 4 Sar. P C. J. 1; 3 Suth. P. 
C. J. 583; 4 C. L R. 226; 2 Shome L. R. 242; 2 Ind. 
Dec. (n. s.) 715 (P. C.). 

(3) 16 A 449 at pp. 455, 456; A. W. N. (1894) 169; 8 
Ind. Dec. (k. s.) 292. 

(4) 2 A. 899; 1 Ind Dec. (n. a.) 1165. 

(5) 27 A. 16; 1 A. L. J. 310; A. W. N. (1904) 151 

(F. B ). __ _ 

♦Page of 5 C.- [Ed.} 
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recent case of Abdul Karim v. Ram Kishore 
(6) the above mentioned Full Bench case 
was followed. 

It is lastly contended that the observa¬ 
tions of their Lordships of the Privy Coun¬ 
cil in the case of Brij Xarain Rai v. Mangla 
i lasad Rai (7) conclude this point and 
n.ake the entire estate free from liability 
in case the debt is contracted for immoral¬ 
ity. "We think that the propositions laid 
down by their Lordships do not cover the 
point now before us. The question whether 
the interest of one co-parcener can be at¬ 
tached and sold in execution of a decree 
•against him was not a matter before their 
Lordships. The previous cases referred to 
above, therefore, still hold good. We are 
of opinion that this appeal has no force. 
Jt is accordingly dismissed with costs in¬ 
cluding fees on the higher scale. 

z. k. Appeal dismissed. 

(6) 86 Ind. Cas. 837; 23 A L. J. 196; (1925) A. I. R. 
(A.) 327; -17 A. 421. 

(7) 77 Ind. Cas. 689; 21 A. L. J. 934; 46 M. L. J. 23; 

5 P. L. T. 1; 28 C. W. N. 253; (1924) A. 1. R. (P. C.) 50; 
(1924; M. W. N. 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 O. 

6 A. L. R. 82; 33 M. L. T. 457; 46 A. 95. 26 Horn. L. 
R. 500; 11 O. L. J. 107; 51 I. A. 129; 1 O. W. N. 48; 41 
C. L. J. 232 P. C.). 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Cjvil Revision No. 26 of 1925. 

April 9, 1925. 

Present:— Mr. Dalai, J. C. 

Musammat SITABA— Defendant— 

Applicant 

versus 

MATA DIN— Plaintiff—Opposite Pakty. 

Provincial Small Cause Courts Act (IX of 1SS7 ), s. 
17 — Application to set aside ex parte decree — Security, 
failure to furnish, within limitation, effect of. 

The provisions of s. 17 of the Provincial Small 
Cause Courts Act are mandatory but are sufliciently 
complied with by satisfying the requirements of the 
section before the time prescribed for an application 
to set aside the ex parte decree in the Limitation Act 
has elapsed. Where, however, the deposit is made or 
the security is furnished after the expiry of the 
limitation for making an application to set aside the 
ex parte decree, it cannot be held that the provisions 
of the section have been complied with. 

Application for revision under s. 25 of 
the Small Cause Courts Act against an 
order of the Subordinate Judge, acting as 
•budge. Small Cause Court, Barabanki, dated 
the 17th January 1925. 


[69 I. C. 1925] 

Mr. Ram Cliaran , for the Appellant. 

Mr. Tara Shankar , for the Opposite 
Party. 

JUDGMENT. —The Subordinate Judge 
of Barabanki dismissed the application 
of Musammat Sitaba for setting aside 
an ex parte decree against her and for re¬ 
hearing on the ground that security for the 
perfoimance of the decree was given more * 
than a month after the decree was passed. 
The decree was passed while he was exer¬ 
cising 1 he jurisdiction of a Court of Small 
Causes. Under s. 17 (proviso) of the Pro¬ 
vincial Small Cause Courts Act an applica¬ 
tion for an order to set aside a decree 
passed ea: parte has to be accompanied by 
a deposit in Court of the amount of the 
decree or security for its performance. 
When the application was presented on 2fcth 
July 1924 no money was deposited, nor 
security given. The Court ordered that 
first of all ( awalan ) security should be given 
and issued notice for the hearing of the 
application on the 27th September. The 
security was not filed till the 15th of Sep¬ 
tember. No time was fixed by that Court 
but the words clearly indicate that the 
applicant was desired to file security within 
a reasonable time. Thirty days’ period of 
limitation will appear to be a reasonable 
time and the security was filed more than 
two weeks after the expiry of such time. 
The lower Court is mistaken in thinking 
that the provision of s. 5 of the Limitation 
Act applies to an application like the 
present. That Court has not granted any 
indulgence and not extended the time, in 
reality it has no jurisdiction to do so. 

A Full Bench of the Madras High Court 
has decided that the provisions of s. 17 of 
the Provincial Small Cause Courts Act are 
mandatory but are sufficiently complied 

with by satisfying the requirements of the 

section before the time prescribed for such 
application in the Limitation Act has 

elapsed. . . 

It is argued here that this decision is in 
conflict with a Bench decision of this Cour 
in the case of haghunandan v. Badcil (if 
This is not correct The judgment in the 
Bench case of this Court indicates that tne 
applicant was ready to deposit the decre¬ 
tal amount on the day the application w 
filed but the Court refused to accept «. 
Such is not the case here, nor were the 
of Civil Revision No. 75 of 1922, dead d 

(1) 3 O. 0. 296. 


(8& I. d. 1925] 
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by the learned Judicial Commissioner 
similar [Sita Ram v. Lalta (2)]. In this case 
the Court specifically granted and fixed a 
date for the deposit. When the deposit 
was made by the date fixed it was held by 
this Court to be sufficient compliance with 
the provisions of s. 17 of the Provincial 
Small Cause Courts Act. In the present 
case no time was fixed and the Court by 
its order implied that the deposit was to 
be made as early as possible. 

There are no special circumstances in 
this case and there is no reason why the 
deposit should be accepted when made 
after the period of limitation. 

I dismiss this application but make no 
order as to costs. 

z. K. Application dismissed. 

(2) 73 Ind. Cas. 219; 9 O. & A. L. R. 67; (19?4) A. I. 
R. (O.) 181. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 6(59 of 1923. 

April 20, 1925. 

Present : —Mr. Justice Stuart and 
Mr. Justice Daniels. 

HULASI and another—Defendants— 

Appellants 

versiLS 

Baba NARAIN DAS and another— 
Plaintiffs—Respondents. 

Limitation Act (IX of 1908), s. 10, Sch. I, Art. 1’A — 
Trust—Alienation by trustee—Suit to recover property 
impi'operly alienated — Limitation, commencement of. 

Section 1U of the Limitation Act does not apply to 
a suit against assigns for valuable consideration from 
a trustee. 

Certain trust property including a shop was mort¬ 
gaged with possession with the defendant. This 
mortgage was subsequently redeemed by the execution 
of a sale-deed of certain other property in favour of 
the defendant. On the same day, however, a fresh 
usufructuary mortgage of the shop was executed in 
favour of the defendant. The successor of the trustee 
who had executed the previous mortgages and sale 
brought a suit to recover possession of the shop from 
the defendant on the allegation that the, shop had 
been improperly alienated. The suit was brought 
more than twelve years from the date of the first 
mortgage but within twelve years of the date of the 
second mortgage: 

Held, that the suit was within limitation under 
Art. 141 of Sch. I to the Limitation Act inasmuch as 
the previous possession of the defendant as mortgagee 
was put an end to by the sale-deed and limitation 
for the purposes of this suit began to run from the 
date of the second mortgage. 

Second appeal from a decree of the 
Additional District Judge, Bareilly, dated 
• the 16th March 1923. 


Messrs. I\ L. Banerji and S. N. Mukerji, 
for the Appellants. 

Mr. U. 6\ Bajpai , for the Respondents. 

JUDGMENT.— This appeal arises out 
of a suit by a Mahant BabaNarain Das, to 
recover waqf property alienated in the time 
of his predecessor, Baba Bajrang Das. The 
sole question argued before us is one of 
limitation. There were a number of differ¬ 
ent transfers, some made by Bajrang 
Das himself and some by two persons, Ram 
Dayal and Gulab, who are said to have 
been close intimates of Bajrang Das and 
to have effected certain sales and mort¬ 
gages of the waqf property with his per¬ 
mission. The various transfers that * have 
taken place are all set out in the judgment 
of the Court below. All of them except oue 
are within twelve years of the date of suit, 
which was 7th June 1919. The first 
transfer was a usufructuary mortgage of 
property including the shop in suit by Ram 
Dayal and Gulab in favour of Inayat-ullah. 
Inayat-ullah’s successor-in-title was Sewa 
Ram, and the defendants are the successors- 
in-title of tlie latter. On the 26th of June 
1907, within twelve years of suit, this 
mortgage was redeemed by Ram Dayal and 
Gulab by execution of a sale-deed of pro¬ 
perty other than the property in suit. 

The learned Judgeofthe Court below 
has decreed the suit on the ground that 
s. 10 of the Limitation Act applies, and 
that there is no period of limitation. The 
learned Judge cannot have read carefully 
the section on which he relies, for s. 10 
does not apply to a suit against assigns 
for valuable consideration such as the 
defendants are. The respondent, however, 
supports the decree of the Court below on 
the ground that the suit is within the 
period of twelve years’ limitation under 
Art. 144, which Article the Privy Council 
declared lo be applicable in such cases by 
their decision in Vidya Varutlii Thirtha v. 
Balusami Ayyar(l). The appellants contend 
that they are entitled to date their possession 
from 19th August 1906. The answer to 
this contention is that their mortgagee’s 
possession under the deed of 1906 waa 
put an and to by the sale-deed of 26th June 
1907. The separate usufructuary mort¬ 
gage of the same shop executed on 26th 

(1) 65 Ind. Cas. 161; 44 M. 831; (1921) M. \V. N. 449: 
41 M. L. J. 316; 3 U. P. L. R. (P. C.) 62; 15 L. W. 78; 
30 M. L. T. 66; 3 P. L. T. 245; 48 1. A. 302; 26 C. W\ 
N. 537; 21 Pom. L. R. 629; 20 A. L. J. 497; (1922) A. L 

ii. U*. c.) m (T-o.). , : ; ? 
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June. 19( 7 is the real starting point for 
limitation in this case, and that mortgage 
was executed within twelve years of the 
suit. \\ e, therefore, uphold the decree of 
the Court below, though on a different 
ground, and dismiss the appeal with costs 
including ii: this Court lees on the higher 
scale. 

z. k. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 59 of 1923. 

March 30, 1925. 

Present: —Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 

Babu SHMESHAR DATT SINGH 

A X D OTfaERS—D r r E X DA NTS—APPEL LA N TS 

versus 

KAMTA SINGH and others—Plaintiffs— 

Respondents. 

Construction of document— X ale-deed — He-purchase, 
covenant far—Compliance with terms of covenant. 

One of the conditions entered in n sale-deed was 
that if at the end of a particular year the purchase- 
money cither in one lump sum or by instalments, 
and tiie arrears of rent due from the tenants, were 
paid to the vendee, the property sold shall be 
returned by the vendee to the vendor, but that the 
right of return would cease after the expiry of the 
aforesaid period, before the expiry of that period 
the vendor asked the vendee to accept payment of 
the amount entered in the sale-deed, but the latter 
refused to do so. Thereafter the vendor gave a 
notice to the vendee requiring him to state within 
two days whether he was willing to accept payment 
under the re-purchase clause. The venaee gave no 
answer to the notice. Finally, the vendor hied a suit 
for recovery of the possession of the property on 
payment of the amount entered in the sale-deed and 
in the plaint he expressed his willingness to pay the 
amount mentioned in the sale-deed or any other 
amount which the Court might adjudge. r ihe suit 
was instituted before the expiry of the period 
mentioned in the sale-deed: 

Held, that the plaintiff had complied with the con¬ 
dition of re-purchase contained in the sale-deed and 
was entitled to a decree. |j>. col. h] 

In oraer to enforce a clause of re-purchase con¬ 
tained in a sale-deed the teims of the clause must be 
strictly complied with. The conduct of the vendee, 
however, may amount to a dispensation of a literal 
compliance with the terms of the clause, [p. 485, 
col. 2.J 

Joy v. Birch , (1836) 4 C. & Fin. 57; 10 Bligh. (n. s.) 
201; 7E.lt. 22 and Jtiarrell v. baoine, (108i) 1 Vein. 
268; 23 E K. 462, referred to. 

First appeal from a decree of the Addi¬ 
tional Subordinate Judge, Fvzabad, dated 

the 27ill of July 1923, 


Messrs. Niamatullah and E, R. Qidwai , for 
the Appellants. 

Messrs. M. W asim and Khaliquzzaman, 
for the Respondents. 

JUDGMENT. -This is the defendants’ 
appeal irom the decree of the Additional 
Subordinate Judge of Fyzabad, dated the 
27th July 1923. 

The facts are few and simple. The first 
three plain tills and the father of the 4th 
plain till' were the owners of village Karan- 
pur, situate in Parc/ana Pachchumrath, in 
the District of Fyzabad. On the 21st 
September 1907 these owners conveyed the 
village by means of a deed of sale to one 
Babu Baldeo Prasad for a sum of Ks. 13,300 
(Ex. 1). The vendee was put in pos¬ 
session of the village. Afterwards he sold 
it to Babu Mahendra Dat Singh and Babu 
Indra Dat Singh on the 24lh September 
1915 (Ex. A-l). Babu Mahendra Dat 
Singh and Babu Indra Dat Singh enteied 
into the possession of the village by virtue 
of the title arising out of the sale in their 
favour. They have since died and the 
delendants to the suit, out of which this 
appeal arises, aie their representatives. 

One of the conditions of ihe deed of 
sale of the 21st September 1907 was that 
if at the end of the year 1922 the purchase- 
money either in one lump sum or by instal¬ 
ments and the airears of rent due from 
the tenants were paid to the vendee, the 
property sold shall be returned by the 
vendee to the vendors and that the right 
of return would cease after the expiry of 
the aioresaid period. The object of the 
present suit is to obtain the recovery of tire 
village in pursuance of the condition just 
now mentioned. 

Tlis learned Additional Subordinate 
Judge is of opinion that the plaintiffs are 
entitled to the relief prayed for on the 
ground that they made sufficient compli¬ 
ance on their part with the condition or 
the return. In consequence he has given 
a decree to the plaintiffs for possession 
of the village Kaianpur on payment o 
Rs. 13,300 within one month from the 
date of his decree and has also made the 
plaintiffs liable to pay arrears of rent clue 
by the tenants, if any, till the date of t 
decree 

At the hearing of the appeal before us, 
two points were urged on behalf of 
appellants as against the decree of tn 
Court below. 1. That the plaintiffs were 

pot entitled to the decree which the cour* 
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below has granted to them without strict 
compliance with the terms of the condi¬ 
tions of the return and that there was no 
such compliance. 2. That the plaintiffs 
were not entitled to a decree for possession 
of the village in suit but the only relief 
which could be granted to them would be 
one of re conveyance for which relief they 
did not pray. 

In support of the first line of argument 
we were referred to a large number of 
decisions of English Courts as to the neces¬ 
sity of strict compliance with conditions 
entitling a party for a relief of re-purchase 
in a transaction similar to the one which 
we have before us. Those cases are fully 
noticed in Ghose’s Law of Mortgage, Volume 
I, page 88, 5th Edition. From the decision 
of Lord Chancellor in the case of Joy v. 
Birch (l) the following quotation is made 
at that page:— 

“ In Joy v. Birch (1), the Lord Chancellor 
said: ‘It is a well-established rule that 
under a clause of re purchase of this de¬ 
scription being for the purpose of determin¬ 
ing an interest, the terms of the proviso of 
re-purchase must be strictly complied with. 
That doctrine was clearly laid down in 
Barrel v. Sabine (2) and it was confirmed 
in a case, in this House, of Ensicorth v. 
Griffiths (3).’ In Dacisv. Thomas (4j, Sir 
John Leach said: ‘ Where there is no 
stipulation for penalty or forfeiture, but a 
privilege is conferred, provided money be 
paid within a stated time, there tlie 
party claiming the privilege must show 
that the money was paid accordingly.’ In 
Barrel v. Sabine (2) it was held, ‘ that 
where there is a clause or provision in the 
conveyance for the vendor to re purchase, 
the time limited for that purpose ought to 
be precisely observed ’ It was, therefore, 
necessary for the party claiming the right 
to re-purchase, strictly to comply with the 
terms of the provision." 

Neither the learned Counsel for the re¬ 
spondents nor do we dispute for a moment 
the validity of the proposition expressed in 
the above quotation. The strict compliance 
upon which the learned Advocate for the 
appellants insists would be the production 
by the plaintiff of the sum of Rs 13,300 
and the arrears of rent in hard cash be- 

(1) (1836) 4 Cl. & Fin. 57; 10 Bligli (n. s.) £01; 7 E. 
R. 22. 

(2) (1684) 1 Vern. 268; 23' E. R. 462. 

(3) (1706) 5 Bro. P. 0. 184; 2 E. R. 615. 

(4) (1831) 1 Russ. & M. 503; 39 E. R. 195. 


fore the defendants. To this our reply ifl 
that it is equally well-established rule 
that the conduct of a creditor may amount 
to a dispensation with the literal compli¬ 
ance of the condition. See the cases cited 
in para. 1503 of Fisher’s Law of Mortgage, 
6th Edition. 

Now we turn to the circumstances of 
this case. Chandrika Singh, plaintiff No. 
2, deposed on oath that in Aghan last (that 
is about November 1922) he asked the de¬ 
fendant No. 1 to take the money but he 
refused to accept payment. The defendant 
No. 1 has not gone into the witness-box to 
contradict this sworn testimony of Chand¬ 
rika Singh. We have, therefore, no reason 
to reject it. Further, we have the admitted 
fact that the plaintiffs issued a formal 
written notice to the defendants on the 
18th December 1922 asking them to reply 
in writing within two days, expressing 
their readiness to accept payment under 
the deed of sale. The notice further stated 
that if no such reply was received a suit 
shall be instituted in the Civil Court for 
the recovery of the property (Ex. A-8). 
It is admitted that this notice was received 
by the defendants and it is further ad¬ 
mitted that they gave no reply to it. The 
defendants have produced their miiklitar , 
Rhagwan Prasad, as a witness in the case. 
The story which he gives is that after the 
receipt of the notice lie met the plaintiff 
No. 2 in the compound of the Collector’s 
Court at Fyzabad where he had gone to 
conduct a case and there he asked the 
plaintiff to pay him the money mentioned 
in the notice and the plaintiff said in reply 
that he had not the money at that time 
with him. In agreement with the learned 
Additional Subordinate Judge we are of 
opinion that the statement of Bhagwan 
Prasad is wholly incredible and we reject 
it altogether. 

According to the condition in the sale- 
deed mentioned above, the sum due to the 
defendants for the arrears of rent was to 
be ascertained from the accounts given in 
the detendants’ papers. The plaintiffs 
could have no access to those papers inde¬ 
pendently of the defendants. The only 
persons, therefore, who were in a position 
to communicate the amount of the airears 
of rent to the plaintiffs, were the defend¬ 
ants. They did not do so. Finally, this 
suit, which was instituted on the 22nd 
December 1922, clearly expressed the 
plaintiffs’ intention to exercise the power 
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of re-purchase on payment of Rs. 13,300 or 
any other amount which the Court might 
adjudge. This was, therefore, done wilhin 
the time allowed by the condition in the 
deed of sale. In the circumstances the 
institution of the suit with the offer con¬ 
tained in the plaint was, in our opinion, 
sufficient compliance with the condi¬ 
tion of re-purchase. The defendants in 
reply to the suit insisted on the fact that 
the 31st December 1922 had expired before 
any payment was made by the plaintiffs 
and that consequently they were not en¬ 
titled to the relief for which they prayed. 
This attitude of the defendants amounts to 
this that nothing was compliance without 
the defendants hearing the money jingle. 
Our conclusion, however, is that the plaint¬ 
iffs offered to pay every thing that was 
due to the defendants and even money in 
number would have been produced before 
them in proper time had they not refused 
to accept the offer altogether. As a matter 
of fact, the plaintiffs did comply with the 
condition of payment laid down by the 
learned Additional Subordinate Judge in 
his decree. On these grounds we reject 
the first point. 

As to the second point, it was not taken 
in the Court below nor it is taken in the 
memorandum of appeal to this Court. Re¬ 
sides the condition of deed of sale does not 
state that a deed of re-conveyance shall be 
executed by the vendee in favour of the 
vendors. All that it says is that the pro¬ 
perty shall be returned by the vendee to 
the vendors. 

The result is that we dismiss this appeal 
with costs. 

z. K. Appeal dismissed. 


[89 I. C. 1925J 


. NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

, Second Civil Appeal No. 55-B of 1924. 

April 9,1925. 

Present: —Mr. Wadegaonkar, Officiating 

J. C. 

RATANSHANI KASBAN— Defendant 

—Appellant 
versus 

BANNUJI— Plaintiff—Respondent. 

Practice -Pleadings and proof, variance between, 
when fatal—Test—Finding based on defendant's admis¬ 
sion and his evidence, validity of—Ejectment suit — 
Finding that defendant's possession is permissive, 
whether permissible. 


Every variance between pleadings and proof is not 
fatal. The rule that the plaintiff is entitled to 
succeed upon the allegations made by him in the 
Plaint and pleadings is intended for the prqtection of 
the defendant so that he may have notice, from the 
very commencement, of the case which he has to meet 
and may not lie taken by surprise. This rule has no 
application where a finding though at variance with 
the plea of the plaintiff has been arrived at on the 
admission of the defendant and on the evidence 
adduced by him. [p. 487, col. 1.] 

Plaintiff who was the purchaser of a house sued to 
recover possession of the house from the defendant 
on the allegation that the defendant was in possession 
under a lease granted by plaintiff. The Court found 
that the lease was not proved but that the defendant’s 
possession which had commenced before the sale in 
the plaintiff's favour was permissive and not adverse: 

Held, that it was open to the Court to decree the 
plaintiff’s suit on that finding, [ibid.] 

Appeal against the judgment of the Second 
Additional District Judge, Akola, dated the 
10th December 1923, in Civil Appeal No. 108 
of 1923. 

Mr. il/. R. Bobde , for the Appellant. 

Mr. G. R. Deo, for the Respondent. 

JUDGMENT. —This appeal arises out 
of a suit to recover possession of a house 
sit uated in the town of Basim. It is ad¬ 
mitted by both the parties that Chandsha 
(D. W. No. 4) was the original owner of the 
house in dispute. It was sold by Chandsha 
to the plaintiff under a duly registered sale- 
deed dated 6th March 1908. Plaintiff’s case 
was that she got possession of the house 
when it was sold to her and continued in 
possession thereof till 1915, that in 1916. 
she let it out to the defendant on a monthly 
rental of Rs. 3 that in August 1922, she gave 
notice to the defendant to vacate the house 
and that the defendant failed to do so. 

Defendant denied the sale in plaintiff’s 
favour and also plaintiff’s possession within 
12 years prior to suit. She pleaded that the 
house in question had been orally gifted to 
her by Chandsha about 20 j’ears ago and 
that since the date of gift, she was in ad¬ 
verse possession of the house as owner. She 
denied the lease set up by the plaintiff and 
contended that plaintiff’s claim was barred 
by limitation. 

Both the Courts below found the sale in 
plaintiff’s favour proved. They, however, 
found that plaintiff was not in actual 
physical possession of the property since 
the date of sale and that the story of the 
lease in defendant’s favour as set up by the 
plaintiff had not been proved. They, how¬ 
ever, held that defendant’s possession of the 
house was permissive and accordingly 
decreed the claim of the plaintiff. 

It is urged in second appeal that the 




[89 I. 0. 1925] . MATADKEN V. RAQIUNaTH PRASAD. 487 


Courts below were wrong in making out for 
the plaintiff a case which she did not set 
up either in the plaint or in her pleadings 
and in giving her a decree by finding for 
her that although the defendant was 
throughout in possession, the said posses¬ 
sion was of a permissive character. There 
is no substance in this contention. Every 
variance between pleadings and proof is not 
fatal. The rule that the plaintiff is entitled 
to succeed upon the allegations made by 
him in the plaint and pleadings is intended 
for the protection of the defendant so that 
he may have notice, from the very com¬ 
mencement, of the case which he has to 
meet and may not be taken by surprise. 
This rule ha9 no application where a find¬ 
ing though at variance with the plea of the 
plaintiff has been arrived at on the 
admission of the defendant and on the 
evidence adduced by him. In the present 
case, the defendant admitted as D. \V. No. 1 
that Chandsha the original owner of the 
house in suit had permitted him to occupy 
the house in suit. To the same effect is 
the evidence of Chandsha (D. W. No. 4) who 
deposed that he had given permission to 
the defendant to occupy the house in suit 
on condition that she should make annual 
repairs to the said house. On this evidence 
the Courts below were fully justified in 
holding that the truth lay between the 
pleadings of the parties, i. e , that although 
the defendant did not hold as plaintiff's 
tenant and was in possession of the house 
from before the sale in plaintiff’s favour, her 
possession was permissive and not adverse, 
and that plaintiff’s claim was consequently 
not barred by limitation and liable to be 
decreed. 

In Loola v. Pyare (1), plaintiff claimed 
possession of certain, Jand as an ordinary 
tenant thereof against the defendant as a 
trespasser. Defendant admitted the tenure 
of the plaintiff but set up a perpetual lease. 
The Appellate Court found that the defend¬ 
ant was neither a trespasser nor a perpetual 
tenant but a licensee and gave the plaint¬ 
iff a decree for possession on the strength 
of this finding. It was held by this Court 
that the procedure adopted by the Appel¬ 
late Court was not open to any objection. 
To the same effect is the decision in Duli- 
chand Chaudhri v. LallaMcurmi (2). 

The plaintiff’s cause of action in the 
present suit wa9 that she was the owner of 

(1) 33 Ind. Cas. 407; 12 N. L. R. 57 at p. GO. 

(2) 1 N. L. R. 4. 


the house in dispute and that the defendant 
was in wrongful possession'of the same. 
She proved her title to the house and 
although she failed to prove that the de¬ 
fendant had held the house as her tenant, 
the Courts below found that the possession 
of the defendant which commenced prior 
to the sale in plaintiff’s favour was per¬ 
missive and that defendant had failed to 
prove that it became adverse. On these 
findings, the 1 Courts below were perfectly 
justified in decreeing plaintiff’s claim. The 
decree appealed against is correct and J 
dismiss this appeal with costs. Costs in 
the Courts below will be paid as ordered 
by the Appellate Court. 

o. r. d. ’ Appeal dismissed, 

z. K. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 510 of 1924. 

April 21, 1925.: 

Present: —Mr. Ashworth, A. J. C. 

MATADEEN and others—Defendants — 

Appellants 

versus 

RAGHUNATH PRASAD and others— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908), 0. IX, rr. G, 7 
—Defendant filing written statement but withdrawing 
from case — Non-appearance —Ex parte proceedings — 
Application to set aside ex parte proceedings— Sufficient 
cause for withdrawal, proof of. 

A defendant who appears and files a written state¬ 
ment and then withdraws can be in no better position 
than a party who makes no appearance at all. In such 
a case the Court is entitled to proceed ex parte against 
the defendant. If at the next hearing of the case the 
defendant applies that the order for ex parte proceed¬ 
ings should be set aside, he must show good cause 
for his previous withdrawal from the suit, the with¬ 
drawal being equivalent to “non-appearance,’’ within 
the meaning of r. 7 of O. IX of the C. P. C. 

The fact that a defendant cannot engage Counsel 
and is himself unable to conduct the defence, is insuffi¬ 
cient to justify his withdrawal from the case.': 

Second appeal against a decree of the 
Sub-Judge, Rai Bareli, dated the 8th Sep¬ 
tember 1924, affirming that of the Munsif, 
Rai Bareli, dated the 7th August 1923. 

Mr. G. P. Shukla , for the Appellants. 

JUDGMENT. —This second appeal 
arises out of a suit brought by the respond- 
ents-plaintiffs for possession of certain land. 
On the day fixed for the appearance of the 
parties the defendant-appellant as well as 
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‘he plaintiffs appeared in Court, but the 
defendant-appellant after filing liis written 
statement withdrew from the case be¬ 
cause he said that he could not afford 
Counsel and was unable to defend the 
case himself. The Court, therefore, direct¬ 
ed that, the suit should proceed ex parte. 
The Gth August was fixed for the produc¬ 
tion of the plaintiff’s evidence. On that 
elate the defendant appeared and asked that 
the order directing that proceedings should 
proceed ex parte should be set aside and 
that he might be allowed to produce his 
evidence. The Munsif rejected his applica¬ 
tion, and after considering the plaintiff's 
evidence, passed a decree against the 
defendants-appellants ex parte. From this 
decree the defendant-appellant appealed to 
the Subordinate Judge. The Subordinate 
Judge held that the record failed to dis¬ 
close any illegality, and on the strength 
of the ruling in Jadu Nath Basal: v Ham 
Narayan Cl) held that in appeal he could 
not go outside the record and consider the 
appeal as if it were an application under 
O. IX, r. 13 for setting aside an ex parte 
decree. In this the lower Appellate Court 
was undoubtedly right. The sole question 
that arises in this case is whether 

1. The Court of first hearing was justi¬ 
fied in the circumstances, when the de¬ 
fendant withdrew from the proceedings, 
in directing that proceedings should be ex 
parte against him. 

2. "Whether the Court of first hearing 
was justified in rejecting the application of 
the appellant dated Gth August for the set¬ 
ting aside of the order of the 22nd May 
that proceedings should be ex parte, and 
in refusing to allow the defendant to pro¬ 
duce his evidence and resist the case ? 

As to que-tion No. 1. it is urged by the 
appellant’s Counsel that there is no provision 
of the C. P. C. exactly applicable to the case. 
It is clear, however, that a party who ap¬ 
pears and then withdraws can be in no 
better position than a party who makes no 
appearance at all. The Court of first hear¬ 
ing was clearly entitled to adopt and 
direct that the case should proceed ex 
parte. As to the second point, under O. IX, 
r. 7, it was necessary for the defendant to 
show good cause for his previous with¬ 
drawal from the suit, withdrawal being 
equivalent to “non-appearance” as used in 
that rule. In the application the reason 

(1) 1 Inch Cas, 329; 12 O. C, 25, 
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given for the withdrawal was that he had 
not got Counsel, and that he could not 
conduct the defence himself. These reasons 
were obviously insufficient to justify his 
withdrawal. It is true that the Court of 
first hearing might have allowed the appel¬ 
lant to be heard on the Gth August as a 
matter merely of clemency, but the Court 
was undoubtedly right in refusing to allow 
him to be heard, as it is clear that it would 
have meant a further adjournment of the 
case in order to enable the defendant to pro¬ 
duce liis evidence. 

The application of the Gth August does 
not state that the appellant could proceed 
with-the case straight-away. The applica¬ 
tion is silent on the point. The appfal is, 
therefore, dismissed under O. XLI, r. 11. 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 161 of 1924. 

May 20, 1925. -• 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

NET SINGH and others—Applicants 

versus 

The RECEIVER of The ESTATE of 
GAJRAJ SINGH and another— 

Opiosite Party. 

Provincial Insolvency Act (V of 1920), s. 2S (o) 
Bundelkhand Alienation of Land Act (111 of 1C0J), *• 
16 — Land belonging to agriculturist , whether exempt 
from attachment and sale — Insolvency — Land, u'hetho 
vests in Official Receiver. . . 

Land belonging to a member of an agricultural 
tribe which is protected frem sale in execution of a 
decree by the provisions of s. 16 of the BuncielKhaiH 
Alienation of Land Act falls within the purview o 
sub-s. (5) of 9 . 28 of the Provincial Insolvency Ac 
and does not vest in the Official Receiver on tn 
insolvency of the proprietor, [p. 489, col. l.J . 

Detar Kaurv. Ram Rattan, 58 Ind. Cas. 603; I • 
192: 2 L. L. J. 333, Kagindas Bhukhandas v. Ghelabnai 
Gulabdas, 56 Ind. Cas 450; 44 B. 673; 22 Bern. L- 
322 and Sagar Mai v. Girraj Singh, 3S Ind. Cas. LI- * 

A. 120; 14 A. L. J. 1031, distinguished. T -£ 

Mavji v. Girdhari Lai, 61 Ind. Cas. 664; 2 L. > 
dissented from. v 

Kallea Das. v. Gajju Singh, 02 Ind. Cas. S9r, * ' 
510; 19 A. L. J, 439; 3 U. P. L. R. (A.) 73, referred to. 

First appeal firm an order of tie L>- 
trict Judge, Jhansi, dated the 31st 
May J924. 

St. C. Thompson . for the Appellants. 

JUDGMENT. 

Daniels, J. - This is an »PP* al 
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against an order of the District Judge of 
Jhansi refusing to set aside two aliena¬ 
tions made by the insolvent after adjudica¬ 
tion on the ground that this particular 
property does not vest in the Receiver. The 
learned* District Judge’s order is so brief 
as to hardly amount to a judgment at all. 
He does not specify the nature of the pro¬ 
perty or give any reasons why it does not 
vest. He merely refers to a previous order 
of his which was passed on an applica¬ 
tion to prosecute the insolvent under s. 
09 and which has no bearing on this ques¬ 
tion. From other papers on the record, 
however, it appears that the property is 
property to which the provisions of the 
Bundelkhand Alienation of Land Act of 
1903 applv. The appellant before us is 
the principal creditor of the insolvent. The 
learned District Judge relied on s. 16 of 
the Bundelkhand Alienation of Land Act 
which says that no land belonging to a 
member if an agricultural tribe shall be 
sold in execution of any decree made after 
\he commencement of this Act. Sub section 
(5) of s 28 of the Provincial Insolvency Act 
provides that the property vesting in the 
Receiver shall not include any property 
which is exempted by any enactment for 
the time being in force from liability to 
attachment and sale in execution of a 
decree. The appellant relies on two decisions 
of the Punjab High Court [ Datar Kaur v. 
Ram Rattan (1) and Mauji v. Girdhari Lai 

(2).] In the latter of these cases the learned 
Judges held that notwithstanding a similar 
provision in the Punjab Alienation of 
Land Act property of th's kind did vest 
in the Receiver. With all respect we are 
unable to follow the reasoning of this 
judgment. If we ask the question, could 
this property have been attached and sold 
in execution of a Civil Court decree? The 
answer in view of s. 16 of the Bundelkhand 
Alienation of Land Act must be ‘ No.’ 
It follows, therefore, that this is property 
which is exempted from attachment and sale 
within the meaning of s. 28 of the Provin¬ 
cial Insolvency Act. We are, therefore, 
unable to accept this appeal which we 
accordingly dismiss. We make no order 
as to co 3 ts a3 the respondent is not repre¬ 
sented. ' . . , . 

Sulaiman, J.— I agree and would only 

like to ad 1 a fe v words with regard to 
th^ rulings that have been cited. The case 

ru 53 Iil.C.ii.6J]; 1 L 102 ; 2 L. L. J. 333. 

(2; 01 Itti 0-W. 601; 2 U 78. 


of Nagindas Bhukhandas v. Ghelabhal 
Gulabdas (3) is not directly in point be¬ 
cause in that case the question turned on 
the express provisions of s. 4 of the Provi¬ 
dent Funds Act (IX of 1897) which 
make the deposit not liable to attachment 
and say that the Receiver will neither bo 
entitled to it nor have any claim on it. 
Similarly the case of Sugar Mai v. Girraj 
Singh (4) may be said to be not directly 
in point because there the question was 
whether the occupancy holding vested in 
the Receiver. The decision turned to some 
extent on the provisions of the Agra Tenancy 
Act. That case, however is helpful to this 
extent that even under the provisions of 
the Agra Tenancy Act there is no express 
prohibition against attachment and all that 
s. 20 says is that the tenancy is not trans¬ 
ferable in execution of a decree of the 
Civil or Revenue Court. In the same way 
the Full Bench case of Kalka Das v.Gajju 
Singh (5) may be helpful. . , 

The case of Datar Kaur v. Rain Rattan 
(1) is also distinguishable because there 
the learned Judges of the Lahore High 
Court came to the conclusion that under 
s. 72, C. P. C., a Civil Court has power 

to make a temporary alienation of the pro¬ 
perty. . . 

It is unnecessary to express any opinion 
as to whether a Civil Court can order the 
Collector to take steps as provided in the 
section or whether it can only authorise 
him if he himself represents to the Court. 
It is quite sufficient to say that in these 
Provinces a Notification under s. 68, C. P. C., 
has actually been issued, which apparently 
is not the* case in the Punjab, and that, 
therefore, s. 72 is wholly inapplicable here. 

The case of Mauji v. Girdhari Lai (2) 
is certainly in point, because the corres¬ 
ponding sections of the Bundelkhand 
Alienation of Land Act III of 1903 
and the Punjab Alienation of Land Act 
are identical in language. The learned 
Judges of Lahore have held that there is 
a difference between the expression ‘attach¬ 
ment and sale’ and the expression ‘attach¬ 
ment or sale,’ and that inasmuch as there 
is no prohibition against attachment of 
properties, the case does not fall within 
s. 28 of the Insolvency Act. 

In the lirst place, l would like to point 

( 3) 56 I ml. Caa 450; 44 B. ,6/3; 22 Bom. L. R. 322. 

(4) 33 lad. Cas. 171; 3!) A. 120; 14 A. L. J. 1031. 

(5) 02 lad. Cas. 897; 43 A. 510; 19 A. L. J. 439; 3 U. 
P. L K. (A.) 73. 
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out. that tiie conjunction ‘and' is not always 
used in its cumulative sense. The words 
that it joins need not always he taken 
together but may also be taken individually; 
for example the sentence ‘sales and gifts 
ot occupancy holdings are prohibited’ does 
not mean that sale and gifts are to be 

• taken together, but it means either of them 
individually. The sentence is a perfect 
equivalent of ‘sales or gifts, etc., are pro¬ 
hibited.’ 

If the expression ‘attachment and sale’ is 
to be given an altogether different mean¬ 
ing from the expression ‘attachment or 
sale’ then there may be some difficulty in 
applying that portion of s. 28, sub-cl. (5) 
of the Insolvency Act which mentions pro- 

• pertv exempted by the C. P. C. from lia- 

• bility to ‘attachment and sale,’ for the 
proviso to s. GO of the Code speaks of ‘at¬ 
tachment or sale.’ 

With great respect to the learned Judges 
of the Lahore High Court I would say that 
the learned Judges in their anxiety to avoid 
■ giving to the word ‘and’ the meaning of 
the word ‘or’ have attached to it the mean¬ 
ing which an expression like ‘and also’ or 
‘as well as' would have. Their interpre- 

• tation of the section is that only property 
which is exempted from liability to attach- 

’ ment and also exempted from liability to 
sale does not vest in the Receiver. With 
great deference I would say that the 
fallacy consists in supposing that the ex¬ 
pression ‘exempted from’ governs the two 
words 4 attachment’ and ‘sale’ whereas it 
really governs only one word ‘liability.’ 
There is, therefore, no justification for 
splitting up the clause as if it read ‘ex¬ 
empted from liability to attachment and 
also exempted from liability to sale.’ 

The position is in no way improved by 
considering that the words ‘attachment 
and sale’ are indissolubly connected toge¬ 
ther. If this be so then they together in¬ 
dicate the continued process of attachment 
followed by sale, that is sale with attach¬ 
ment as distinguished from sale without 
attachment. Surely if a process consists 
of two steps and either of those steps is 
missing the complete process itself is 
absent. Property which cannot be attached 
(though sold) or which cannot be sold 
(though attached) cannot obviously be 
‘attached and sold.’ The Bundlekhand 
property is admittedly not liable to be 
sold in. execution. If one condition is not 
fulfilled it is obvious that both the condi- 


[89 I. C. 1923] 

tions taken together cannot be said to be 
fulfilled. If a property is not liable to be 
sold it is certainly not liable to be attached 
and sold. If liability to ‘‘attachment and 
sale is a narrower expression than ‘liabi¬ 
lity to attachment or sale’ then the nega¬ 
tive expression ‘ non*liability to attachment 
and sale’ assumes a wider scope than the 
negative ‘non-liability to attachment or 
sale, and all properties within this wider 
compass would be exempted from vesting 
in the Receive]'. 

The matter becomes abundantly clear if 
we ask ourselves the question “Is this 
property ‘ liable to attachment and sale”? 
The answer cannot possibly be in the 
affirmative. It must be in the negative, 
and if the answer is ‘No,’ the property is 
exempted from liability to ‘attachment and 
sale’ and therefore, does not vest, in the 
Receiver at all. 

The policy of the Legislature obviously 
seems to be that properties which cannot 
be attached and sold do not vest in the 
Receiver. There is no injustice in this for 
when creditors cannot recover their debts 
by sale of the properties, they suffer very 
little if their representative, the Receiver, 
cannot realise the debts out of such pro¬ 
perties. The same protection seems to have 
been intended for members of the agri¬ 
cultural tribes in Bundlekhand as extends 

to tenants of non transferable tenancies in 

the Agra Province. In neither case the 
property is saleable in execution of any 
decree. It is, therefore, not available for 
the creditors and, therefore, it does not 
vest in the Receiver. This view findssup- 
port from s. 17 (a) of the Bundhelkhand 
Land Alienation Act under which provision 
is made for the realization of decrees for 
arrears of revenue and arrears of profits, 
and not for Civil Court’s decrees. 

z. k. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 151 of 1924. 

April 29, 1925. 

Present :— Mr. Wadegaonkar, A. J. C. r 
The fiku of SHEONATH-J AINARAYAN 

—Plaintiff —A iplicant 

versus 

The G. I. P. RAILWAY Co., Ltd.— 
Defendant—Non-Applicant. 
Railways Act (IX of 1890), s. 77 — Notice—Amount 
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o/ compensation claims'I not mentioned, effect of — Suit 
for compensation for damage to goods—Ownership of 
plaintiff not disputed—Railway receipt not endorsed 
in plaintiff's favour, effect of. 

Section 77 of the Railways Act merely requires that 
a demand for compensation must he made and does 
not enact that the money value of the claim must be 
stated in the notice of demand. A notice under the 
section is not, therefore, vitiated owing to the omission 
to mention the amount of compensation claimed. 

Durga Prasad v. G. 1. P. Railway, 74 lnd. Cas. 993; 

3 Pat. 76 at p. 79; (1923) Pat. 284; 5 P. L. T. 42; (1921) 
A. I. R. (Pat.) 1)8, followed. 

In the absence of any contention that a person who 
claims compensation for damage caused to a consign¬ 
ment owing to the negligence of the defendant 
Railway Company, is not the owner of the goods con¬ 
signed, the suit cannot be dismissed merely on the 
ground that the Railway receipt has not been endorsed 
in his favour by the consignor who had consigned the 
goods for being delivered to 6elf. 

Revision against the judgment of the 
Small Cause Court, Khandwa, dated the 
12th February 1924, in Civil Suit No. 2141 
of 1923. ‘ 

Mr. J. Sc7i t for the Applicant. 

Mr. K. K. Gandhe , for the Non-Applicant. 

ORDER.— On 7th December 1922, 32 
' bags of grain were consigned to the de- 

* fendant Company at Gadarwara by one 
Deoraj Khemji for being delivered to self 
at Khandwa: They were booked at Rail¬ 
way risk. They reached Khandwa on 12th 
December 1922. Plaintiff alleged that they 
were damaged by rain owing to the negli¬ 
gence of the defendant Company and that 

' he consequently refused to take delivery 
thereof. He, therefore, brought a suit 
against the defendant Company in the Small 
Cause Court, Khandwa for recovery of 
Rs. 328-8-0 as damages plus interest thereon 
at Re. 1 per cent, per mensem. That Court 
dismissed his claim on the following three 
grounds: 1 

(1) In the notice given by the plaintiff 
to the agent of the defendant Company, 
the amount claimed by way of compensa¬ 
tion was not mentioned and that the notice 
was consequently bad in law. 

(2) Plaintiff was neither the consignor nor 
the consignee of the goods and' that he 
had consequently no right to maintain the 
•suit. 

(3) No damage was done to the goods by 
rain as alleged by the plaintiff and that 
plaintiff was not justified in refusing to 
take delivery of the goods. 

• Plaintiff ha3 now come up in revision. 
He Contends that the lower Court was 
wrong in holding that the notice given 
-by him to the defendant Company was 
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bad in law merely because it omitted to 
mention the amount of compensation. This 
contention must prevail. Section 77 of 
the Indian Railways Act mere requires that 
a demand for compensation must be made 
and does not enact that the money value 
of the claim must be stated in the notice 
of demand : Durga Prasad v. G. I. P. Uail- 
icay ( 1 ). 

<- It is next urged that the lower Court was 
wrong in holding that the plaintiff had no 
right of suit because the Railway receipt 
had not. been endorsed in his favour by 
the consignee. I think this contention must 
also prevail. It is not the case of the de¬ 
fendant Company that plaintiff is not the 
owner of the goods and was not entitled 
to obtain delivery thereof. On the con¬ 
trary it is perfectly clear from the allega¬ 
tions made in the written statement that 
the defendant Company throughout ad¬ 
mitted that the plaintiff was the owner of 
the consignment. The Company says that 
delivery of the goods was offered to the 
plaintiff and that he wrongfully refused to 
take delivery though the goods were not 
damaged. In para. 7 of the written state¬ 
ment it is stated: “The survey was made in 
the presence of the consignee the plaintiff." 
In the face of these pleadings, the lower 
Court was wrong in holding that the plaint¬ 
iff was not entitled to sue. 

It is next urged that the lower Court 
wrongly found that the defendant Company 
was not guilty of negligence and that the 
consignment was not damaged. This, how¬ 
ever, is a finding of fact and is amply 
supported by very satisfactory evidence 
and cannot be challenged in revision. In 
view of this finding, the lower Court was 
right in dismissing plaintiff’s claim. 

It, however, appears that the consignment 
was sold by the defendant Company by 
public auction for Rs. 210 on 2nd April 1923 
. after plaintiff refused toaccept delivery of the 
bags and the Company offered to pay Rs. 82-2 
out of this sum to the plaintiff after deducting 
Rs. 127-14 0 on account of freight and whar¬ 
fage. This sum was not accepted by the 
plaintiff and is still lying in the hands of 
the defendant Company. Plaintiff is en¬ 
titled to a decree for this sum. 

The decree of the lower Court is set aside 
and it is hereby decreed that defendant do 
pay Rs. 82-2 0 to plaintiff. Plaintiff must 

(1) 74 lnd. Gas. 993; 3 Pat. 76 at p. 79; (1923) Pat. 
284; 5 P. L. T. 42; (1624) A. I. R. (Pat.) 98. 
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however, hear defendant's costs of both 
Courts in addition to liis own. 

G - R - D - Decree set aside. 

Z. K. 


ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal No. 1428 

of 1924. 

May 22, 1925. 

Present: —Mr. Justice Boys and 
Mr. Justice Banerji. 

JAGANNA I H PRASAD and another — 
Decree-1 Iolders —Appellants 

versus 

JUG PL KISHORK and others — Judgment- 

Debtors—Respondents. 

Hindu La w--Joint family— Debt incurred by father 
—-Liability of sons—Immoral debt— Obligation arising 
out of misappropriation — Test. 

Where property belonging to a Hindu son is 
sought to be attached and sold in execution of a 
decree obtained against the father in respect of 
money which the father is alleged to have mis¬ 
appropriated, and it is contended that the property 
is not liable to attachment and sale inasmuch as the 
debt in respect of which the decree was obtained was 
tainted with immorality, the test to be applied is 
whether or not the action of the father which 
resulted in the debt was infected with an element of 
criminality. Whether such an element is established 
or not and the degree of infection which will support 
a plea of immorality is a question for determination 
on the facts of each case; and though a conviction of 
the father for misappropriation or other cognate 
offence may be good proof of such element, proof of a 
previous conviction is not essential for this purpose. 
The criminality and its degree may be inferred from 
consideration of all the facts of the case. [p. 492, col. 2.1 

Mahabir Prasad v. liasdeo Singh, 6 A. 234;’A. W 
N. (1884) 47; 3 Ind. Dec. (s. s.) 852, Niddha Lai y. 
Collector of Bulandshahr, 35 Ind. Cas. 209; 14 A. L J 
§10 and Sabhaddi Lai v. Gobind Singh, 80 Ind Cas 
579; 46 A. 616; 22 A. L. J. 470; (1924) A. I. R. (A.) 472- 
L. Ii 5 A. 364 Civ., followed. ^ ’ ' 

Execution second appeal from a decree 
of the District Judge, Badaun, dated the 
16th August 1924. 

Messrs. Sankar Saran and Baleshwari 
Prasad , for the Appellants. 

Mr. S. A. Haider , for the Respondents. 

JUDGMENT. —This appeal has been 
described to us at the opening of the argu¬ 
ments as a decree-holder’s appeal, but, as a 
matter of fact, it is hardly in his capacity 
as a decree holder that the appellant 
initiated these proceedings at all. The 
case has occupied a very long time in 
argument as certain facts were not brought 
to our attention until the extreme end 

of the hearing. It may really be decided 
briefly. 
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The appellant. before us appeals from 
an order of the lower Appellate Court up¬ 
holding an order of the First Court dis¬ 
missing his application under O. XL, r. 4, 
C. P. C., The appellant had been a party 
to some criminal and civil litigation in 
the course of which certain moveable pro¬ 
perty which was in dispute had been en¬ 
trusted, apparently in a more or less ir¬ 
regular manner, to one Shib Cliaran Lai 
whom we may for the purposes of this case 
only, describe as a Receiver. He had 
apparently occupied some such position in 
the criminal litigation under Ch. XII of 
the Cr. P. C., atid irregularly succeeded 
to some sort of a similar position in the 
civil litigation. The civil litigation was 
a suit for partition and at the end of 
it the present appellant believed that the 
Receiver had misappropriated some of 
his property and he was unable to extract 
it. For our present purposes his earlier 
efforts need not be mentioned; but on the 
27th of August 1923 he applied for attach¬ 
ment and sale of the property of the sons 
of Shib Charan Lai. The defences, as is 
generally 7 the case in such proceedings, were 
various but one of the defences was that the 
property in the hands of the sons was not 
liable for the debt of the father, that debt 
having its origin in “embezzlement". Both 
Courts have dismissed his application 
finding that there had been “misappro¬ 
priation " on the part of the father. We 
have been referred to many cases as to 
what constitutes' “ immorality ” of a debt 
so as to enable the sons to escape liability 
therefor. We think that the test to be 
applied in a case of the kind now before 
us is whether or hot the action of the 
father which resulted in the debt was in¬ 
fected with an element of criminality 
Whether such an element is established 
or not and the degree of infection which 
will support a plea of “ immorality " must 
be a question for determination on the 
facts of each case ; and though a convic¬ 
tion for misappropriation or other cognate 

offence may be good proof of such element, 
proof of a previous conviction is certain > 
not essential. The criminality and i 
degree may be inferred from a considera¬ 
tion of the whole facts If there was sue 

an element it has been regarded, at any ra < 
by this Court as an immoral debt ; otlie 
wise, if there was no such criminal e ‘ erne !\ ’ 

For the former proposition we m& y„ Te >, a 
to the case of Mahabir Prasad v. 


t8& I. 0. 1925] OPfJCUL RfcCEIVfiR V. 

Singh (1) and for the latter to the decisions 
reported as (Kiddha Lai v. Collector of 
Butandshahr (2), and Sabhaddi Lai v. 
Gobind Singh (3). Of the many cases we 
have considered of other Courts, none ap¬ 
pears to be in conflict, at any rate, with 
this principle. 

In the present case both the lower 
Courts have found that the father “ misap¬ 
propriated ” and we were for some time in 
doubt in view of the language used in 
some cases as to whether we should re¬ 
gard this as a finding of criminal misap¬ 
propriation or as one which possibly indi¬ 
cated no more than civil liability. Any doubt, 
that we might have had, has, however, 
effectively been removed by our being re¬ 
ferred to para. 9 of the application of 
the present appellant which initiated the 
present stage of these proceedings on the 
24th of January 1922, paper No. 888 C). 
That was his application under O. XL, r. 
4, 0. P. C. In that paragraph he himself 
relied on the fact that the father Shib 
Charan Lai had been prosecuted (apparent¬ 
ly at the instance of the appellant) for 
criminal breach of trust and complained 
that Shib Charan Lai had been acquitted 
owing to an improper interference with 
the Criminal Court by the Civil Court. In 
view of these allegations it is impossible to 
allow the appellant now to urge that the 
finding against him that the father misap¬ 
propriated property is not a finding that 
he misappropriated that property criminal¬ 
ly. This to our minds is sufficient to con¬ 
clude the appellant’s rights in this appeal. 
The finding as we interpret it in the light of 
the appellants own interpretation is that the 
respondent’s father had incurred this debt 
by committing criminal misappropriation. 
That brings the case within the principle 
of Mahabir Prasad v. Basdeo Singh (1) 
and this appeal must fail. It is according¬ 
ly dismissed with costs including in this 
Court fees on the higher scale. 

Z. K. Appeal dismissed. 

(1) 6 A. 234; A. W. N. (1684; 47; 3 Ind. Dec. (n. s.) 
852. 

(2) 35 Ind. Cas. 209; 14 A. L. J. 010. 

(3) 80 Ind. Cas. 579; 46 A. 616; 22 A. L. J. 470; 
(1924) A. I. R. (A.) 472; L. R. 5 A. 364 Civ. 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Original Civil Suit No. 1134 of 1922. 

April 18, 1925. 

Present :—Mr. Rupchand Bilaram, A. J. C. 

The OFFICIAL RECEIVER of the 

ESTATE of Messrs. MOHANDAS 
CH ETA N D A S— Plai nt i ffs 

versus 

NARAINDAS-LOTARAM and others — 

Defendants. 

7 nsolvtncy — Firm, whether distinct person — Partners, 
position of—Partnership accounts , right to sue for, 
whether property—Official Receiver, whether can sue 
for accounts—Cause of action, meaning of—Assign¬ 
ment, whether part of cause of action — Jurisdiction — 
Civil Procedure Code (Act V of 1908), s. 20(c). 

A linn is not a separate and distinct person. A 
firm name is merely recognized as a convenient 
symbol or shorthand form for collectively designating 
all the partners in the firm, and. therefore, an order 
of adjudication passed against a firm is in effect an 
order against the individual partners in that firm, 
[p. 494, cols. 1 & 2.] 

In re Saivers, (1879) 12 Ch. 1). 522 at p. 523; 41 L. T. 
46; 28 W. It. 334, Sadler v. Whiteman, (1910> 1 K. B. 
868; 102 L. T. 172; 26 T. L. It. 372; 54 8. J. 375, In re 
Vagliano Anthracite Collieries, (1910) 79 L. J. Ch. 
769; 103 L. J. 211; 54 S. J. 720, Rex v. Holden, (1912) 

1 K. B 483; 81 L. J. K. B. 327; 106 L. T 305; 76 J. P. 
143; 22 Cox C. C. 727; 56 8. J. 188; 28 T. L. It. 173 and 
Seodoyal Khcmka v. Joharmull Manmull, 75 Ind. Cas. 
81; 50 C. 549 at p. 558; (1924) A. I. R. (C.) 74, relied 
upon. 

A right to sue for partnership accounts is property 
which vests in the Otiieial Receiver, fp. 494, col. 2.] 

Vishindas Niha(cha)td v. Thawerdas, 80 Ind. Cas. 
042; 17 8. L. It. 334; .1925) A. I. R. (8,) 18, referred to. 

A “cause of action” includes every fact necessary 
to be proved in order to enable the plaintiff to 
sustain his action and every thing which, if not proved, 
gives the defendant an immediate right to judgment, 
[ibid.] 

An assignment of a claim whether voluntary or by 
virtue of adjudication of the person in whom that 
claim resides, is a part of the cause of action in a 
suit in respect of that claim, which gives jurisdiction 
to the Court within whose limits the said assignment 
took place to entertain the suit. fp. 495, col. 1.] 

Read v. Brown, (lb89) 22 Q. B. D. 128; 58 L. J. Q 
B. 120; 60 L. T. 250; 37 W. R. 131, Coburn v. Colledge , 
(1897) 1 Q. B. 702 at p. 707; 66 L. J. Q. B. 462; 76 L. T. 
608; 45 \Y. R. 488, Raghoonath Misser v. Gnbindnarain, 
22 C. 451; 11 Ind. Dec. (n. s.) 301 and Manepalli 
Mangamma v. Manepalli Suthiraju, 37 Ind. Cas. 681; 
31 M. L. J. 816; 5 L. W. 246, relied upon. 

Mr. Srikishendas H. Lulla , for the Plaint¬ 
iffs. 

Mr. Kewalram Jethanand , for the De¬ 
fendants. 

JUDGMENT. —This is a suit for settle¬ 
ment of partnership accounts. It appears 
that one Chatandas and his sons Dharam- 
das and Naraindas carried on business in 

the name of Mohandas-Chatandaa. The? 
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entered into a sub-partnership with the 
present defendants for carrying on somq 
pai ticulai kind of business in the .Persian 
Gulf and certain other place outside Bri¬ 
tish India. Chatandas and his sons have 
been adjudicated insolvents by this Court 
in Insolvency Application No. 18 of 1<J21, 
and their property has vested in the Offi¬ 
cial Receiver of this Court, The present 
suit is filed by the Official Receiver for 
settlement of the accounts of the sub-part¬ 
nership. Several technical pleas have been 
raised which are summed up in the follow¬ 
ing issues:— 

1. lias the Official Receiver a right to 
sue ? 

2. lias this Court jurisdiction to try the 
suit ? 

3. Were Chatandas and his two sons 
carrying on business at Shikarpur in the 
name of Mohandas-Chatandas ? 

4. What were the terms of the partner¬ 
ship agreement? 

5. \\ as it a term of the agreement as 
alleged in para, y of the written statement? 
If so, should the account relating to Bun¬ 
der Abbas appearing in the books of Mohan¬ 
das-Chatandas be settled in this suit? 

G. Are defendants bound by any claims 
proved before the Official Receiver?. 

7. When did the partnership terminate ? 

8. On accounts being taken what is due 
and to whom ? 

9. General. 

Issue No. 1. This issue is based on 
a two-fold objection. It is contended, 
firstly, that the firm of Mohandas-Cha¬ 
tandas and not Chatandas and his sons 
have been adjudicated insolvent that 
the Official Receiver has instituted this 
suit as representing the estate of the in¬ 
solvent firm, but so far as the sub-part¬ 
nership in suit was concerned, it was form¬ 
ed between the individuals Chatandas and 
his sons and the defendants and secondly, 
that the subject-matter of the suit which is 
one for taking partnership accounts is not 
property which can vest in the Official 
Receiver, and, therefore, the Official Receiver 
cannot sue. There is no substance in either 
of these objections. A firm is not a separate 
and distinct person according to our law 
In In re Sawers (1), Sadler v. Whiteman 
In ^ ogliano Anthracite Collieries 

12 Ch. D. 522 at p. 523; 41 L. T. 46; 28 W 

#4 ( ! ; :S l9 375 1 K B - 8685 102 L ' T ‘ 472; 26 T ‘ L - U 372 I 
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(3), Rex v. Holdin (4) and Seodoyal Khem-' 
ka Johann nil i\Iammill (5). A-firm name 

is merely recognized as a convenient sym¬ 
bol or shorthand form for collectively de¬ 
signating all the partners in the firm just 
as one may use A or B in algebraical 
computations to designate known quantities 
which would be inconvenient to specify at 
length. Underbill on the Law of Partner-' 
ship, page 47. An order of adjudication 
passed against the firm of Mohandas-Cha¬ 
tandas, even if such be the nature of the 
order, is in effect an order against the in¬ 
dividual partners in that firm, and the 
present suit though it purports to be insti¬ 
tuted by the Official Receiver as represent¬ 
ing the estate of the firm of Mohandas- 
Chatandas, is a suit by him as representing 
the estate of the individual partners. As 
held by me in the Bench ruling of Vishin 
das Nihalchand v. Thawerdas (6), the sub¬ 
ject-matter of the present suit is property 
that has vested in the Official Receiver. 
My finding, therefore, on Issue No. 1 is in 
the affirmative. 

Issue No. 2.—One of the grounds on which 
it is said that this Court has jurisdiction 
is that the order of adjudication vesting 
the property of the insolvents in this Offi-’ 
cial Receiver was passed by this Court, and 
in order to'enable the plaintiff to succeed’ 
in this suit, he has inter alia to plead and 
to prove if traversed a part of his cause 
of action the vesting of the insolvents’ 
property in him. 

A “cause of action’’ is defined in the case 
of Read v. Brown (7), by Lord Esher, M. 

R., as “including every fact necessary to 
be proved in order to enable the plaintiff 
to sustain his action”, and by Fry, L. J.» 
as “everything which, if not proved, gives 
the defendant an immediate right to judg¬ 
ment”. 

It would appear from this case that under 
s. 12 of the Mayor’s Court of London Proce¬ 
dure Act, 1857 (20 and 21 Viet. C. CL\ II) the 

Mayor’s Court had jurisdiction to entertain 
certain monetary suits where the cause of 

(3) (1910) 79 L. J. Ch. 769; 103 L. T. 211; 54 S. J- 

320. _ T T 

(4) (1912) 1 K. B. 483; 81 L. J. K. B. 327; 106 L• 

305; 76 J. P. 143; 22 Cox. C. O. 727; 56 S. J. 188; A * 

L. jR. 173. . r 

(5) 75 Ind. Cas. 81: 50 C. 549 at p. 558; (1924) A. i 

R. (C.) 74. t R 

(6) 80 Ind. Cas. 642; 17 S. L. R. 334; (1925) A. 1 * 

(S ’(7) 9 (1889) 22 Q. B. D. 128: 58 L. J. Q B 120; 60 U 
T. 250: 37 W. R. 131. 
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action or a part of the cause of action had 
arisen within the jurisdiction of that Court, 
and this suit was instituted in the Mayors 
Court by the assignee of a debt on the sole 
ground that the assignment which formed 
a part of his cause of action was made 
within the jurisdiction of that Court. 
It, may seem somewhat anomalous that 
though a creditor may not himself file a 
suit in a particular Court, he may, by 
voluntarily assigning the claim to a stranger 
within the jurisdiction of that Court en¬ 
able the assignee to sue in that Court. 
This anomaly was pressed on their Lordships 
but to no effect. 

This comprehensive definition of a “cause 
of action” was re-affirmed by Lord Esher, 
M. R, in Coburn v. Colledge (8). This de¬ 
finition has been adopted and acted upon 
by almost ail the High Courts in India in 
different kinds of suits. It would be suffi¬ 
cient here to refer to the cases of Raghoonath 
Misser v. Gobind Narain (9; and Manepalli 
Mangamma v. Manepalli Sathiraju (10) 
which are instances of voluntary assign¬ 
ments. In Suit No. 57 of 1922, Kemp Ad¬ 
ditional Judicial Commissioner who had 
considerable experience of the procedure 
adopted by the Official Assignee at Bombay 
for recovery of debts of insolvents adjudi¬ 
cated under the old Bankruptcy Act and 
its successor the Presidency Towns Insol¬ 
vency Act, held that this Court had juris¬ 
diction to entertain a suit filed by the 
Official Receiver of this Court to recovei 
a debt due to an insolvent adjudicated as 
such by this Court under the Provincial Insol 
vency Act and observed as follows:— 

“1 think on the authority of Ready. Brown 
(7), this Court has jurisdiction to try the suit 
against the first defendant, A similar case 
is, e. g. } where the Official Assignee in 
Bombay files suits there on debts due by 
up-country debtors to the insolvents. In 
these cases the assignment to the Official 
Assignee is by vesting order”. 

Possibly there is some distinction be¬ 
tween the case of a voluntary assignment of 
a debt which is absolute and where the 
assignee sues in his own name and for his 
own benefit, and the case of a mere vesting 
of property in an Official Assignee or Re¬ 
ceiver for the benefit of others. But the 


(8) (1807) 1 Q. B. 702 at p. 707; 66 L. J. Q. B. 462; 76 
L. T. 608; 45 W. R. 488. 
t 9 ) 22 C. 451; 11 Ind. Dec. (n. a.) 301. 

37 Ind. Oas. 681; 31 M. t. J 816; 5 U W. 246. 


Official Assignee or Receiver like any 
other assignee must aver as a necessary 
part of his cause of action the fact of tlie 
vesting in him of properly which is the 
subject-matter of the suit and though 
oftentimes this averment is not traversed, 
he must, if it be traversed, prove it. As 
a matter of fact, in the present case the 
defendants have traversed the right of the 
Official Receiver to sue. 

Though I am aware of the hardship en¬ 
tailed upon up-country defendants in 
being required to contest their suits in this 
Court, as at present advised, I am not pre¬ 
pared to differ from the view taken by 
Kemp, A. J. C., or to hold that tlie averment 
as to the vesting of property in the Official 
Receiver is not an essential part of the 
cause of action of the Official Receiver. 

Under the circumstances, it is not neces¬ 
sary for me to go into the further question 
that a part of t lie partnership business'was 
transacted here. 1 hold on issue No. 2 in 
the affirmative. 1 

Issue No. 3.—This issue has been given 
up and my finding, therefore, is in the 
affirmative. 

Issue No. 4.—The original partnership 
deed has been produced. The defendants 
admit having executed-. My finding, there¬ 
fore, will be that the terms of the partner¬ 
ship are those stated in document Ex. 7, 
and the paragraph of this document de¬ 
scribing the shares of the partners is as 
follows:— 

Rs. a. p. 

0 0 6 in words half anna will be re¬ 
ceived by you, the Puj Shahs 
on account of dharmau out of 
the profit. Besides Rs. 2-8-0 in 
words rupees two annas eight 
per cent, will be deducted first 
by you, the Puj Shahs, out of 
the profit on account o,f making 
distribution, and then the distri¬ 
bution will be made. After the 
distribution, you, the Puj Shahs, 
will give to each partner as 
much as you wish by way of 
‘ pehriani.' 

110 agreed to be paid by Puj Shahs, 
Puj Mohandas, Puj Chatandas' 
Puj Dharamdas, Puj Naraindas, 
Talreja Punjabi, for investing 
the capital. . „ 
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Rs.a. p. 

1 0 0 in words sixteen annas to the 

ten partners for working at and 
carrying on business of the three 
shops at Bunder Abbas, Ker¬ 
man and Burmabad. The part¬ 
ners will make this one rupee 
into Rs. 1-9-8 in words rupee 
oneaunasnine and pies eight, and 
shall distribute thesame amongst 
themselves as under. 

(J 9 10 for the shop of Bunder Abbas 

nine annas and ten pies will be 
received by the partners who 
work at this shop as under:— 

0 6 ;> Narain Puj Lotaramani Chawla, 

in words annas six and pies 
three. 

0 2 0 in words annas two of Bhai 

Bholaram Bhai-Dholaramani Wa- 
dhwa. 

0 l 2 in words one anna and two pies 

of Bhai Jamnadas-Bhai Cella- 
ramani Gind. 

0 0 5 in words pies live of BbaiPokar- 

das Shewaramani Chawla. 

0 9 10 

0 8 1 in words annas eight and pie 

one for partners of the shop at 
Kerman. ' 

0 5 4 in words live annas four pies of 

Bhai Bodaram-Bhai Deoomalani 
Khatri. 

0 2 0 in words two annas of Bhai 

Hotchand-Bhai Hoanamalani 
Babu. 

0 0 10 in words ten pies of Bhai Gopa- 

mal Bhanemalani Narelo. 

0 8 1 (sic.) Total. 


. 0 7 8 in words annas seven and pies 

eight of the partners of Burma- 
abad. 

0 5 4 in words annas live and pies four 

of Bhai Jivandas-Bhai Tanuma- 
lani Makhija. 

0 1 7 in words anna one and pies 

seven of Bhai Sewaram-Bhai 
Khiaramalani Chhabra. 

0 0 9 in words pies nine of Tikammal 

Bhai-Sangatmalani Dliingra. 

0 7 8 Total. 


Rs. a. p. 

19 8 total, in words rupee one annas 

nine and pies eight have in this 
way been made out of rupee one 
being the share of the partners, 
which they will share as above 
amongst themselves. 

2 16 total, in words rupees two annas* 

one and pies six of the profit 
will be distributed with Puj 
Shahs of Shikarpur as above. 

Besides this whoever goes as 
a “ mvnim ” at the shops and 
works there shall receive board¬ 
lodging, clothing and other ex¬ 
penses free according to usage, 
and a cook on salary will be 
engaged for each shop whose 
salary will be charged to the 
“ rato ” account of the busi¬ 
ness.” 

Issue No. 5.—The parties are now agreed 
that the Bunder Abbas Vast khata in the 
Shikarpur books of the insolvents is a 
partnership account khata and is subject- 
matter of the present suit, vide my note 
dated April 8, 1925. My finding, there¬ 
fore, on the second part of this issue is in 
the affirmative. The first part of this issue 
has not been pressed, and my finding, 
therefore, on it is that whether there is a 
profit or loss on this account, all parties 
are equally entitled and liable as the case 
may be according to their respective shares. 

Issue No. 6.—The defendants are of 
course not bound by any proof of claims 
accepted by the Official Receiver for pur¬ 
poses of insolvency. If the defendants 
dispute any of those claims, they must 
file their objections within fifteen days of 
this date or such further time the Com¬ 
missioner may in his discretion extend. 

Issues Nos. 7 and 8.—Are for the Court 
Commissioner. 

Issue No. 9.—I pass a preliminary decree 

in favour of the plaintiff for partnership 
accounts being taken according to the 
terms contained in the partnership deed. 

It is not disputed, that the shares of the 
partners are as shown there. In view or 
the fact that the estate of the insolvents 
has vested in the Official Receiver, it "'in 
be more convenient that he should act 
as the Receiver of the business in sui , 
as he has already been appointed as 
interim Receiver, and I confirm his ap¬ 
pointment as such under O. XL, r. 1, C.B.o, 
Messrs. Kewalram and Srikiskiodas are 
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appointed Commissioners to go into the 
accounts. They should submit their report 
as early as possible as the final winding 
up of the insolvency proceedings would to 
a certain extent depend on the result of 
this suit. Ks. 50 to be deposited as Com¬ 
missioner's fees within seven days. Com¬ 
mission returnable within two months. The 
question of costs will greatly depend on the 
result of the accounts and will be dealt 
with by me in the final decree. 

p. b. A. Preliminary decree passed. 

7. K. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 144 of 1923. 

May 25, 1925. 

Present: —Mr. Justice Sulaiman 
and Mr. Justice Daniels. 

EAST INDIAN RAILWAY through its 
AGENT —Defendant—Applicant 

versus 

BRIJ KISHORE— Plaintiff—Opposite 

Party. 

Railways Act (IX of 1800), s. 72 (2)-Carriage of 
goods—Risk Xote signed by person delivering goods to 
Railway — Consignor, whether bound—Risk Xotc Form 
“B"—Suit for damages for short delivery — Loss, proof 
of—Burden of proof. 

Where a Risk Note is signed by the person deliver¬ 
ing goods to a Railway Company for carriage, the Risk 
Note is binding upon the consignor by virtue of the 
provisions of s. 72 (2) of the Railways Act. 

Firm Gopal Rai-Phul Chand v. Great Indian 
Peninsula Railway, 82 Ind. Cas. 313; 46 A. 837; (11)24) 
A. I. R. (A.) 621; L. R. 5 A. 575 Civ., and Secretary 
of State for India v. Firm Jiwan and Abdullah, 71 Ind. 
Cas. 609; 45 A. 310; 21 A. L. J. 220; (1923) A. I. R. (A.) 
426, followed. 

In a suit by a consignor against a Railway Company 
for recovery of damages for short delivery of goods 
consigned to the Railway Company for carriage und.*r 
Risk Note Form “B” the Railway Company cannot 
claim exemption under the provisions of the Risk Note 
unless it establishes that the goods have actually been 
lost to the Company. 

East Indian Railway Company v. Firm Kish an 
Lal-Tirkha Mai, 73 Ind. Cas. 980; 45 A. 530; 21 A .L.J. 
438; 9 O. & A. L. R. 531; (1921) A. I. R. (A.) 7, follow¬ 
ed. 

Revision against an order of the Judge, 
Small Cause Court, Bareilly, dated the 
23rd of June 1923. 

Mr. Ladli Prasad Zutshi, for the Appli¬ 
cant. 

Mr. U. S. Bajpai, for the Opposite Party. 

JUDGMENT.— This is a revision by 
the East Indian Railway Company from a 
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decree for damages passed by the Court of 
Small Causes at Bareilly. The learned 
Judge has overruled the objection of the 
Railway Company that they were protected 
by the Risk-Note, Form “B" on the ground 
that person who delivered the goods to the 
Company and signed the Risk-Note was 
neither a consignor nor his authorized 
agent. There was a further defence by the 
Railway Company that the goods were lost 
in a running train robbery. The learned 
Judge has decided that issue in the nega¬ 
tive. 

It is impossible to uphold the view of the 
Court below that the Risk-Note is not 
binding on the consignor merely because 
it was not signed by him or his authorized 
agent. Section 72, sub-s. (2) of the Indian 
Railways Act provides that such agreement 
should be in writing signed by or on 
behalf of the person sending or delivering 
to the Railway Administration. It is, there¬ 
fore, clear on the language of the section 
that the signature of the person who de¬ 
livers the goods would be quite sufficient. 
Tins was the view held by a Bench of this 
Court of which one of us was a member 
in the case of Firm Gopal Rai-Phul 
Chand v. Great Indian Peninsula Railway 
(l) and subsequently followed by this very 
Bench in S. A. No. 1145 of 1924, decided 
on the 5th of November 1924. 

We, however, feel that it is impossible 
to interfere in revision in face of the 
finding that the defendant has failed to lead 
any evidence which would show that the 
consignment in question was contained in 
the waggon of which the seal was found 
broken. The learned Judge lias commented 
on the paucity of the evidence and has 
finally remarked that if the defendant 
wanted to prove it. it should have taken 
necessary steps to have the original report 
filed and to prove that the consignment 
belonging to the plaintiff was in the waggon 
which was broken open by thieves. 

The plaint was framed as one for recovery 
of damages for short delivery. There was 
no admission in the plaint that loss to the 
Company had occurred. The loss referred 
to there* clearly meant the loss to the 
plaintiff. It has been held in several cases, 
e. g., Secretary of Slate for India v. Firm 
Jiwan and Abdullah (2) and Fast Indian 

i\) S2 Ind. Cas 313; 46 A. 837; (1924) A. I. R. (A. 
621; L. R. 5 A. 575 Civ. 

(2) 71 Ind. Cas. 609; 45 A. 380; 21 A. L J. 200. 
(1923) A. I. R. (A.) 126. 
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SECa^TAR? op state FOR INDIA V. BHASKAR KRISHNAJI SAMANT 

nadwcuj Company v. Firm Kish an Lal- 
Tirkha Mol (3), that the Company cannot 
clami exempt ion under the Risk-Note unless 
it establishes that the goods have actually 
been lost to the Company. The revision is 

accordingly dismissed with costs. 

Z ' K ' Revision dismissed . 


( 3) 73 In<h Cas. 9S6: 45 A. 530; 21 
O. & A. L. K. 531; (1924; A. 1. R. (A.) 
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BOMBAY HIGH COURT. 

Letters Patent Appeal No. 37 of 1924 

April 7, 1925. 

Present: Sir Norman Macleod, Kt., Chief 
Justice, Mr. Justice Crump and 

Mr. Justice Covaiee. 

The SECRETARY of STATE for INDIA 

Defendant—Appellant 
versus 

BHASKAR KRISHNAJI SAMANT— 

Pf,4 I NTI ff—RkSPon dent 

ed Sftoi&Fr 1 0f 1878) ' SS - 7 , 5 fram- 

ed by Bombay Government under s. /5(b) with refer¬ 
ence to s. HI, validity of—Person making tender bind 
mg himself not to withdraw till refusal or acceptance 
of-—Contract Act (IX of 1S72) ss. 5 
Offer, withdrawal of, before acceptance , ’ effect of _ 

WithdraW WUh °»* W™- 

L rider s. 5 of the Contract Act a person who makes 
a proposal is entitled to withdraw it before it is ac¬ 
cepted, and under s. 25 of the Act an agreement with 
out consideration not to withdraw a proposal til i 
accepted or refused, is void. [p. 508. col. 1 U 15 
The explanation to the rule framed bv the liomba- 
Government under s. 75 (d) of the Forest Act whh 
reference to s. 84 of the Act which provides that a 
person who makes a written tender for a contract 
should be required to bind himself not to w t i 

hia tender or bid during the time tw , rau 

bafore its acceptance or refusal i«= ma .* v e l«apse 

him, having been made in order to carry ouTth!^ nro° 

° f A C A'V, ,nd not bei "S inconsistent wUJ, the' 
valid t D 508,°cok l tO A e f' i,a and is l >erf ectly 

, cu lt u 1S A 1,a . ten 1 -Appeal from the decision 
of Shah, Acting C. J., differing from Kincaid 
J., in First Appeal No. 302 of 1922, confirm’ 
ing the decree passed by the Acting d!s- 
£ . J ^ K ge ’ Thana . m Suit No. 4 of T 921 
FACTS appear from the following dis¬ 
senting judgments of Shah, Acting C J 
and Kincaid, J., dated October 16 192 /— 
Shah, Ag. C. J.—It will’ be con- 

vt ; nie "/ ln thls case . t0 state the few ls cls 
which have given ris. to this appeal. The 
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Divisional Forest Officer, Western Division, 

loon"?’ •. a , P rocl; iniation dated June 25, 
• - , invited tenders with reference to cer¬ 
tain forest coupes in the Thana District. 

he tenders were to be submitted on or 
before August 5. 1920, 1 p. m. The plaintiff 
submitted a tender in the standard form for 

several coupes, including coupe No. 4 in 

lock Nob XIX. before 1 p. m. on August 5. 
lie ottered to take up that particular coupe 
01 Rs. 1 l,l 99. Immediately after, however, 
lie discovered that he had committed a mis- 
take in that the sum offered was not intend¬ 
ed for that particular coupe but for coupe 
Ao 5, which was near coupe No. 4. At 4-30 
on that day the plaintiff’s son sent a petition 
iecj nest ing the officer not to sanction the 
tender for coupe No. 4 as it was submitted 
und ?r a mistake. The plaintiff and his son 
also sent a telegram which reached the Divi¬ 
sional Forest Officer at 5-22 p. m. revoking 
the tender. At 7 p. m. the plaintiff’s tender 
with reference to tins coupe was accepted, 
subject to con fii mat ion by the Conservator 
of 1« orests, and such acceptance was noti- 
fied. Q n August (5, the Divisional Foiest 
Officer made a report to the Conservator of 
Forests to the same effect. The plaintiff 
submitted^ a petition to the Conserva¬ 
tor of Forests explaining how he had 
committed a mistake, and suggested 
that the tender should not be accept¬ 
ed. That Officer, however, confiimed the 
acceptance of the tender l y the Divisional 
horest Officer. He, however, directed in¬ 
quiry on the point arising on the plaintiffs 
application. On September 3, J920, the 
plaintiff'was informed that his tender was 
accepted and he was called by a nolice of 
October 15, 1920, to pay one-fourth of the 
amount. The plaintiff refused to accept the 
acceptance of the tender, and he refused to 
pay. He was then informed on October 29, 
that there would be a re-sale of that coupe. 

In fact it was re-sold on November 18, and 
it fetched R-*. 2,246. Then the plaintiff was 
called upon to pay the deficiency, and on 
December 14, 1920, his wood was attached. 

It was, however, released from attachment 
on April 19. 1921. The plaintiff had already 
given the necessary notice for the present 
suit which was filed on April 21, 1921. 

The plaintiff prayed for a declaration 
that the tender of A ugust 5, 1920, did not 
mature into a contract enforceable by law, 
the proposal contained in the tender having 
been revoked before its acceptance, and for 
an injunction restraining the defendant 
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from enforcing the so-called contract. He 
also claimed the return of the War-Bond for 
Rs. 1,03J, and he claimed Rs. 500 as dam¬ 
ages for illeg d and improper attachment 
of his goods. 

The defendant pleaded that the tender 
was irrevocable and binding as a contract 
upon the plaintiff in virtue of a rule made 
by the Local Government, under s. 75(d) of 
the Indian Forest Act, 187 and that the 
sum was liable to forfeiture under the pro¬ 
visions of s. 74. 

The plaintiff had based his claim on the 
allegation that even if it was to be treated 
as a contract, it was liable to be set aside 
on the ground of mistake. With reference 
to that, the defendant pleaded that there 
was no such mistake, and there was no 
misrepresentation on the part of the Officers 
of the Forest Department which would 
enable the plaintiff to avoid the contract. The 
plaintiff filed a written statement in reply in 
which he pleaded that the plea raised in para. 
6 of the written statement as to the rule 
framed under s. 75 (tl) of the Indian Forest 
Act was not a good plea, and that the rule 
relied upon was ultra vires and inoperative 
in law. 

On these pleadings the following issues 
. were raised: — 

1. Whether the plaintiff could legally 
revoke his tender after it was made and 
before it was accepted ? 

2. Is the conduct of the defendant re¬ 
ferred to in para. 3 of the plaint pr>ved? 
If so, does it amount to a fresh offer in 
supersession of the previous offer? 

3. Did the plaintiff mistake new coupe 
No. 4 for new coupe No. 5? 

4. If so, was the mistake due to the act 
of the defendant's subordinates? 

5. Whether the defend mt was not justi¬ 
fied in re-selling the coupe? • 

6. Whether the plaintiffs timber and 
fire wood was illegally attached by the 
defendant and if so has the attachment 
caused the plaintiff a loss of Rs. 500 as stat¬ 
ed in para. 4 of the plaint? 

7. Is the plaintiff entitled to the return 
of the War-Bond of Rs. 1,000? 

The learned Trial Judge found that the 
plaintiff could legally withdraw his tender 
after it was made and before it was accepted. 
He found on the second issue that the de¬ 
partment was prepared to reduce the sum 
to Rs. 8.U00, but that it did not amount to a 
fresh offer in supersession of the previous 
offer. As regards Issue No, 3, the Trial 


Court found in the affirmative, but on 
Issue No. 4 the Court held that the mistake 
was not due to the act of the defendant's 
subordinates. No tinding on Issue No 5 was 
cmisideicd neoessarv. As regards Is-me 
No. (>, the Trial Court came to the conclu¬ 
sion that the attachment was illegal, but no 
damages were proved. Accordingly the 
Trial Court, passed a decree in favour of the 
plaintiff declaring that the tender Ex. 21, 
did not amount to a contract enforceable 
by law, and granted an injunction perpetu¬ 
ally enjoining the defendant fiom enforcing 
the terms of the tender. He further ordered 
delivery to the plaintiff of the War-Bond of 
Rs. 1,000. Tiie rest of the plaintiff’s claim 
was rejected. Each party was ordered to 
bear his own costs. 

The defendant has appealed, and the 
plaintiff has filed cross-objections. I may 
first dispose of the question of fact which 
arises on the cross-objections of the plaint¬ 
iff that this tender was brought about by a 
misrepresentation on the part of the Officers 
of the Forest Department. In the lower Court 
the case made by the plaintiff was that the 
mistake on his part as regards the coupe 
number was due to the action of the Forest 
Department. Before us the learned Pleader 
has relied upon the provisions of s. 18 of 
the Indian Contract Act, and particular 
reliance is placed on snb-s. (3), which pro¬ 
vides that misrepresentation would include 
causing, however innocently, a party to an 
agieement, to make a mistake as to the 
substance of the thing which is the subject 
of the agreement. 

We have, heard Mr. Desai on the evidence, 
and we intimated to him in the course of 
the argument our opinion that the alleged 
misrepresentation was not proved. It is 
possible that there may be some room for 
a man going to the spot to get the impres¬ 
sion that tenders were invited for couoe 
No. 5 also. As a fact no tenders for 
coupe No. 5 were invited, but for various 
coupes including coupe No. 4. it is very 
doubtful to my mind whether a person ob¬ 
serving carefully the marks there, could 
have confounded the two coupes Nos. 4 and 
5. But that plea is hardly open to a party 
who has not gone there to be misled in 
some manner by the apparent condition of 
the marked trees. The lower Court has 
rightly found that the plaintiff was honest¬ 
ly under the impression that he was mak¬ 
ing an offer for coupe No. 5, and not coupe 
No, 4. The value of coupe No. 4 is much 
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"below the sum offered in the tender, and 
that reasonably speaking such a sum would 
not be offered for coupe No. 4. It may be 
that the plaintiff was under that mistaken 
impression. But it does not follow that the 
Department contributed to that mistake in 
any sense or that they represented to the 
plaintiff that coupe No. 5 was really coupe 
No. 4. On that point, therefore, the con¬ 
tention of the plaintiff must be disallowed 
and the plea that even if the tender amounts 
to a contract otherwise enforceable, it is 
liable to be set aside on the ground of mis¬ 
take or misrepresentation must fail. 

The principal question in the case is as 
to whether the tender submitted by the 
plaintiff is revocable or not. The material 
terms of the tender are these:— 

“In respect of (the coupes) mentioned in 
the accompanying schedule, out of (the 
coupes stated) therein tender for a sum 
stated against each of them is submitted. 
If this tender is passed, then 1 shall per¬ 
form all things which it will be obligatory 
(on me) to perform agreeably to the terms 
of the contract attached to this tender or 
otherwise. If 1 fail to do so, the penalty or 
the sums of moneys mentioned in the said 
terms may be forfeited and credited in the 
name of the Secretary of State for India in 
Council or his successor-in-office. 1 further 

agree that I will not withdraw this tender 
during the time that will be required for 
intimation of the acceptance or non-accept¬ 
ance of the tender being given to me and 
if I do so withdraw then I am liable to pay 
the whole sum of this tender or such amount 
on account of deficiency as in the opinion 
of the Conservator or the Deputy Conserva¬ 
tor of the Circle may be considered neces¬ 
sary to make good the whole of the 
loss and damages that may be suffered by 
Government in consequence therof and I 
shall pay the same. Along with this tender 
I have sent a War-Bond of Rs. 1,000 (in 
words) one thousand in token of good faith. 
If this tender is passed and if 1 do not put 
my signature on the ‘ kabuliyat' which I 
will be required to do as per clause 1 of the 
conditions, or if 1 do not pay in full the 
one-fourth of the amount ol the tender or if 
I withdraw the tender during the time that 
will be required for intimation being given 
to me as regards the acceptance or non-ac¬ 
ceptance, then the whole of the amount sent 
with the tender in token of good faith as 
aforesaid may be forfeited and (credited) to 


the Secretary of State or his successor-in¬ 
office.“ 

According to these terms the tender is not 
revocable. It is clear that in spite of the 
express terms of the tender, it would be 
revocable under s. 5 of the Indian Contract 
Act before acceptance, and the agreement 
not to revoke would be without considera¬ 
tion and, therefore, void according to the 
ordinary law. This position is not contest¬ 
ed by the learned Advocate-General, and 
so far it is clear, because an agreement not 
to revoke a tender would be void under s. 
25 of the Indian Contract Act; and any 
tender before acceptance is revocable under 
s. 5 of the Act. 

The learned Advocate-General, however, 
relies, upon a rule framed under s. 75 ( d) 
of the Indian Forest Act by the Local Gov¬ 
ernment. It is urged that according to 
that mle the condition that the tender can¬ 
not be revoked is legal, that in spite of the 
provisions of ss. 5 and 25 of the Indian 
Contract Act, the agreement not to revoke 
is enforceable and that the revocation is 
invalid. The notification about this rule is 
in these terms: — 

In exercise of the powers conferred by s. 
75, cl. (cl), of the Indian Forest Act, 1878, 
(VII of 1878), as amended by tlie Indian 
Forest Act. (V of 1890), and in supersession 
of Government Notification in the Revenue 
Department No. 2799, dated the 31st IVIarch 
1896, the Governor-in-Council is pleased to 
make the following rule, wi*h reference to 
s. 84 of the said Act amended as aforesaid, 
namely;— 

“Whoever enters into any contract with 
any Forest Officer acting on behalf of Gov¬ 
ernment, shall, if so required by such 
Forest Officer, bind himsell by a written in¬ 
strument to perform such contract. 

Explanation :—A person who makes a 
written tender for a contract, or who signs 
the conditions of an auction sale at which 
he is a bidder, such tender or conditions 
of sale being on or in form furnished by 
a Forest Officer for that purpose, whereby 
he 

(а) binds himself to perform the contract 
for which he tenders or bids, in the event 
of his tender or bid being accepted, or 

(б) binds himself not to withdraw his 
tender or bid during the time that may 
elapse before its acceptance or refusal 
is communicated to him, shall be 
deemed to have been required by 
such Forest Officer to bind himself as 
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aforesaid, and in ease («) on the acceptance 
of his tender or bid, or in case ( b) on the 
making of his tender or bid-, to have bound 
himself accordingly, within the meaning of 
this rule ; and any such person need not 
enter into a separate written instrument for 
the purpose, unless specially so required 
by the Forest Odicer with whom he con¬ 
tracts.” 

This rule purports to have been made with 
reference to s. 84 of the Indian Forest Act 
under the powers conferred upon the Local 
Government by s. 75 (d). Its effect is to 
make a tender irrevocable before acceptance 
in spite of s. 5 of the Indian Contract Act 
and to make an agreement not to withdraw 
a tender before acceptance enforceable as 
a contract in 9pite of s. 25 of the Indian 
Contract Act and to bring a writing within 
the scope of s. i$-4 of the Indian Forest Act 
which but for the rule would not be covered 
by it. 

The lower Court has held that the general 
provisions of the Indian Contract Act are 
not abrogated b) r this rule so far as persons 
submitting such tenders are concerned. It 
has applied the test that “ where the langu¬ 
age of the Legislature ad mits of two construc¬ 
tions and if construed in one way would 
lead to obvious injustice or absurdity the 
Courts act upon the view that such a result 
could not. have been intended unless the 
intention had been manifested in express 
words. ” After comparing the language of 
the present rule with the rule as it w r as 
framed in 18J6, the r learned Trial Judge 
came to the conclusion that it did not 
abrogate the general law of contract. He 
did not consider it v -necessary to examine 
the question whether the rule was ultra 
vires if it had the effect of abrogating the 
general law of contract on the particular 
points. The learned Advocate-General has 
argued that its effect is to make an offer 
irrevocable before acceptance and to make 
an agreement binding as a contract, which 
would not be irrevocable and binding 
according to the ordinary law of con¬ 
tract and to that extent abrogates or modifies 
the Law of Contract. I think the contention 
of the Advocte-General so far is sound ; and 
I am unable to accept the view' taken by the 
low»er Court on this point, it is quite true 
that the rule does not in terms say that 
inspite of anything contained in S 3 5 and 
2i of the Indian Contrast Act, the tender 
shall not b? revo? ibie lief >re acceptance 
and that the agreement not to revoke the 


tender before acceptance shall be enforce¬ 
able as a contract, its effect is clear ; 1 cannot 
say that the words of the Explanation are 
ambiguous in any sense. Further I cannot 
say that the agreement not to withdraw a 
tender before acceptance or to pay a certain 
sum iu case of breach as if it were a contract 
necessarily leads to obvious injustice or 
absurdity. It is, therefore, necessary to ex¬ 
amine the other objections to the validitv 
of the rule raised in the argument before 
us. The objection is that the rule or rather 
the Explanation is in excess of the statutory 
power authorizing it and that it is repugnant 
to the Statute and to the general principles 
of the Law of Contract. 

In dealing with these objections it is 
necessary to bear in mind the scope of 9 s. 
75 and 84. Under the Indian Forest Act, 
the Local Government has power to frame 
rules for various purposes under different 
sections. For instance under ss. 15, 25 
els. (a) and (i), 31, 35, 41 and 51, the Local 
Government can frame rules for various 
purposes connected wdth the Indian Forest 
Act. We then come to Chapter XIIl relat¬ 
ing to subsidiary rules which contain P9. 
75 to 77. Section 75 provides as follows : — 

“ 'Phe Local Government may from time 
to time make rules— 

(a) to prescribe and limit the powers and 
duties of any Forest Officer under this Act; 

( b) to regulate the rewards to be paid to 
officers and informers out of the proceeds of 
fines and confiscations under this Act ; 

(c) for the preservation, reproduction and 
disposal of trees and timber belonging to 
Government but grown on lands belonging 
to or in the occupation of private persons ; 
and 

(d) generally, to carry out the provisions 
of this Act.” 

Section 77 provides that all rules made 
by Local Government under this Act shall 
be published in the Local Official Gazette 
and shall thereupon, so far as they are con¬ 
sistent with this Act, have the force of law. 
The extent of the authority, so far as the 
particular rule is concerned, is defined by 
the words “generally to carry out the pro¬ 
vision of this Act.” I may also refer to s. 8-4, 
as the rule is made expressly with reference 
to that section. It is in these terms :— 

“ When any person, in accordance with 
any provision of this Act or in compliance 
with any rule made thereunder, binds him¬ 
self by any bond or instrument to perform 
any duty or act, or covenants by any bond 
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or instrument that he, or that he and his 
servants and agents, will abstain from any 
a- t. Ihe whole sum mentioned in such bond 
or instrument as the amount to be paid in 
case of a breach of the conditions thereof 
may. notwithstanding anything in s. 74 of 
the Indian Contract Act, 1 >72, he recovered 
from him in case of such breach as if it weie 
an arrear of land revenue " 

It is clear from the words of the section 
that apart from this rule, an agreement in 
writing not, to withdraw a tender would 
not be within the scope of the section In 
the first place the undertaking would not be 
in accordance with any provisions of the 
Act or compliance with any rule made there¬ 
under—I mean apart from the rule in 
question. Besides the agreement would not 
be binding according to law: and there 
would be no enforceable covenant under 
the section. In fact it is not contested by 
the learned Advocate-General that apart 
from this rule the covenant not to with¬ 
draw a tender before acceptance would 
not be binding and would not be within 
the scope of the section. The section pre¬ 
supposes a binding contract or covenant. 

The power to make subsidiary rules 
must he strictly circumscribed by the scope 
of the Act. The expression “generally to 
carry out the provisions of the Act” should 
be construed ejvsdem cjeveris with the pre¬ 
vious clauses. At the same time I think 
it should be liberally construed so as to 
enable the Local Government to make 
rules to do all subsidiary things, with a 
view to facilitate the carrying out of the 
provisions of the Act. It is not easy to 
define the exact scope of the expression 
nor is it necessary to attempt to do so. 
But I feel clear lhat it cannot be so con¬ 
strued as to confer a general power upon 
the Local Government to modify to any 
extent the existing provisions of law to 
serve the ends of the Indian Forest Act. 
Such a wide power, if intended to be 
conferred, can be conferred, in my opinion, 
only by express and appropriate words to 
that effect. I cannot hold that the Legis¬ 
lature could intend to confer powers to 
modify any existing law or Statute for the 
purposes of the Indian Forest Act by the 
use of such a ereneral expression as is used 
in cl. (d) of s 75. No authority is cited to 
show that a power to make rules generally 
to carry out the provisions of an Act can 
include power to make rules in modifica¬ 
tion of the existing enactments unless 


BHASKAR KftlSHNAJI SAMANT. [89 I. C. 1925] 

such modification is necessarily involved 
in or implied by any specific provisions 
of the Act. There can be no necessary 
implication in this case, as there is no 
necessary oonfiiet between the provisions 
of the Indian Forest Act and the Indian 
Contract Act on the points with which 
we are concerned. It cannot he said, for 
instance, that without modifying the pro¬ 
visions of ss. 5 and 1'5 in the sense in¬ 
dicated in the rule the provisions of the 
Indian Forest Act cannot be carried out. 
The Local Government may quite rightly 
consider such a modification desirable; 
but they cannot enact a rule having the 
force of law under the powers conferred 
by these general words so as to modify 
the ordinary Jaw. For, if this were so, 
there would be no limit to the extent to 
which the rule making authority can modify 
the general law to suit the requirements 
(according to their view) of the Indian 
Forest Act. I am clearly of opinion that 
under cl. (d) the Local Government have 
no such general power to modify the or¬ 
dinary law governing contracts, unless it 
can be shown that it is necessarily im¬ 
plied hv the provisions of any particular 
section of the Act. 

The learned Advocate General has argued 
that the only limitation is that the rule 
should be consistent with the provisions 
of the Indian Forest Act and that if it 
is not inconsistent the Local Government 
may in their discretion modify any provi¬ 
sion of law to suit the requirements of 
the Act. Though the argument has not 
been put exactly in these terms in sub¬ 
stance that is the argument as I under¬ 
stand it, I am, however, unable to accept 
it. The Legislature could not be held to 
have conferred such wide powers in the 
absence of any clear words to indicate 
that meaning. Assuming, therefore, that 
it is consistent with the provisions of the 
Act, I think that the authority is.exceed¬ 
ed in so far as the rule seeks to prohibit 
the withdrawal of a tender before accept¬ 
ance in spite of the provisions or s. 5 of 
the Indian Contract Act and to make the 
covenant not to withdraw a tender before 
acceptance enforceable as a contract in 
spite of s. 25 of the Indian Contract Act. 

The Explanation to the rule which is in 
substance intended to modify the existing 
law that a tender is revocable before ac¬ 
ceptance and that an agreement not to 
withdraw the tender before acceptance is 
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void as being without consideration, is in 
excess of the authority conferred upon 
the Local Government under cl. (d) of s. 75. 

This view derives support from t lie cir¬ 
cumstance that the Legislature has careful¬ 
ly provided in terms where any modi¬ 
fication of the Indian Contract Act is desir¬ 
ed. Section 81 of the Act contains an express 
reference to s. 71 of the Indian Contract Act. 
If the Local Government iiad authority to 
modify the general law to carry out the 
provisions of the Act, s. 81 would have 
been hardly necessary. The Local Govern¬ 
ment could frame a rule to that effect and 
according to the present contention of the 
learned Advocate-General it would be 
valid. The cases referred to by the Ad¬ 
vocate-General do not touch this point. 
The case of Rockett v. Cli ppivrjdale (lj 
does not help us in any way. That was 
a case of repeal by implication of a certain 
btatute in virtue of a rule framed under 
express powers conferred under another 
Statute with reference to the specific 
question of costs. The decision was based 
upon Garnett v. Brndleij (2) and a refer¬ 
ence to that case makes it clear that it 
cannot help us in this case. There is no 
scope here for any inference as to necessary 
implication with ret ere nee to such diver¬ 
gent Acts as the Indian Forest Act and 
the Indian Contract Act. 

It is argued oy Mr. Desai that the rule 
19 open to a further objection that it is 
not consistent with s. 84. I have already 
pointed out that apart from the rule the 
agieement in writing not to withdraw a 
tender would not be within the scope of 
the section. The effect of the rule is to 
bring a particular writing within the scope 

. section, which is not otherwise 
within its scope. In plain terms the rule 
seeks to make an addition to s. 84. I doubt 
whether a tender with a covenant not to 
withdraw it before acceptance can be said 
to have been given in accordance with 
the provisions of the Act or in compliance 
with any rule thereunder as contemplat¬ 
ed by s. 81. The effect of the rule is to 
declare that as binding and valid which 
but for the rule would int be binding 
and treated as valid for the purposes of 
s. 84. On the whole 1 think that this 
rule is intended to aid to the provisions 
of s. 84 by declaring writings to be made 
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under a rule under the Act, which in 
plain terms are writings not in accordance 
with the provisions of the Act or com¬ 
pliance of any other rule under the Act, 
but independent writings containing offers 
which, if and when accepted, would biiug 
a person within the scope of the section. 
1 find it difficult to hold that it is con¬ 
sistent with s. 81 to add to the scope of 
the section in that way In the result I 
am of opinion that the Explanation of the 
rule, with which w r e are concerned, is 
ultra vires. 

The next point relates to the attachment. 
The attachment would be illegal if the 
withdrawal of the tender was legal. As 
I hold the withdrawal to be legal, I accept 
the finding of the lower Court that the 
attachment was illegal. 

As regards damages the lower Court 
has held that the plaintiff has failed to 
prove any damages. I should have been 
inclined to award some damages as an 
illegal attachment does ordinarily mean 
some inconvenience and loss ; but it is 
difficult to say on this record that any 
damages are proved or that the lower 
Court is wrong iu holding that no dam¬ 
ages are proved. In any case I would not 
award more than Rs. 50 as damages, and 
fur that small sum I do not consider it 
proper under the circumstances to vary 
the decree. As regards costs the plaint¬ 
iff should get his costs as regards the 
claim for illegal attachment, even though 
he may fail to prove damages. Though in 
the end he succeeded, he raised questions 
of fact on which he failed. In apportion¬ 
ing the costs, the lower Court w r as en¬ 
titled in the exercise of its discretion to 
direct each party to bear his own costs. 

1 would, therefore, confirm the decree 
of the lower Coui t and dismiss the appeal 
and cross-objections with costs. 

As we are both agreed that the cross¬ 
objections fail, they are dismissed with 
costs. 

As regards the appeal, in view of the 
difference of opinion the decree is confirmed 
under s. 98, sub-s (2), of the C. P. C. 

Kincaid, J.—The facts of the case 
have been fully stated in the careful 
judgment of the Trial Court and are 
briefly as follows: — 

By a proclamation, dated June 25, 1920, 
tin Divisional Forest Officer, Western 
Division, Thana, invited tenders for certain 
coupes in the Bassein Range, The plaintiff 
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Krishnaji Bhikaji Samant made tenders 
for some of them including coupe No. 4. For 
coupe No. 4 he tendered on August 5 about 
1 p. m. Re. 12,21)9 and with his tender 
sent, as required by the proclamation, a 
War-Bond for Rs. 1,000 being five and a 
half per cent, of the tender. Subsequently 
according to his own story, lie learnt that 
what he had thought was coupe No. 4 was 
really coupe No. 5 which was not for sale 
until 1921. He thereupon sent a letter 
and a telegram to the Divisional Forest 
Officer revoking his tender. They readied 
the Divisional Forest Officer the someday, 
but as the tender was over Rs. 5,000 and 
beyond the said officers jurisdiction, he 
referred Samant to the Conservator of 
Forests. On August G, Samant wrote to 
the Conservator informing him that he 
had revoked his tender. On August 10, 
Samant received a registered letter from 
the Conservator informing him that his 
tender had been accepted. 

Samant maintained that as he had re¬ 
voked his tender before acceptance the 
Conservator could not afterwards accept it 
But the Forest Department thought other¬ 
wise and on November 18, 1920, sold coupe 
No. 4 by public auction for Rs. 2,246. On 
November 27, the Forest Department served 
on Samant a notice calling on him to 
pay the difference between Rs. 2,210 
and Rs. 12,299. Samant declined to pay 
and on December 10 the Department attach¬ 
ed his wood worth Rs. 575 but on April 12, 
1921, released it when Samant furnished’ 
security. 

In November 1920, Samant had served a 
notice on the Secretary of State as required 
by s. 80, C. P. C. On April 21, 1921, he 
filed the present suit askingfor a declaration 
that the tender of August 5, 1920, did not 
mature into a contract enforceable by law 
and for an injunction restraining the defend¬ 
ant Secretary of State from enforcing it. 
The plaintiff further asked for the return of 
the War-Bond for Rs. 1,000 and Rs. 500, 
damages for illegal attachment of his 
wood. 

The learned Trial Judge found that the 
plaintiff was entitled to the declaration and 
injunction sought and the return of the 
Rs. 1,0C0. He did not award any damages for 
the attachment of the wood and ordered each 
party to heir his own costs. 

Against this finding and decree the Secre¬ 
tary of State has f pp »aled. 

The Advocate-General and the Govern- 
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ment Pleader appeared for the appellant. 
Mr. Desai appeared for the respondent. 

The learned Advocate-General has fairly 
admitted that under the ordinary Law of 
Contract (s. 5, Act IX of 1872) the defendant 
could not hold the plaintiff to a tender re¬ 
voked before acceptance. He has, however, 
relied on the following rule to be found at 
p. 1 / 0, \ ol. II, Local Rules and Orders under 
enactments applying to Bombay. 

‘Jin exercise of the powers conferred by 
s. 75. cl. (d) of the Indian Forest Act, 
1878 (A’11 of 1878) as amended by the Indian 
I* crest Act (V of 1890) and in supersession 
of Government Notification in the Revenue 
Department No. 2799, dated March 31, 1896, 
the Governor-in-Council is pleased to make 
the following rule, with reference to s. 84 
of the said Act amended as aforesaid, name¬ 
ly:— 

Rolk. 

Whoever enters into any contract witli 
anv Forest Officer acting on behalf of 
Government, shall, if so required by such 
Forest Officer, bind himself by a written in¬ 
strument, to perform such contract. 

Explanation: —A person, who makes a 
written tender for a contract, or who signs 
the conditions of an auction sale at which 
he is a bidder, such tender or conditions of 
sale being on or in a form furnished by a 
Forest Officer for that purpose, whereby he 
(«) binds himself to perform the contract 
for which he tenders or bids, in the event of 
his tender or bid being accepted, or 

(b) binds himself not to withdraw his 
tender or bid during the time that may 
elapse before its acceptance or refusal is 
communicated to him, shall be deemed to 
have been required by such Forest Officer 
to bind himself as aforesaid, and in case (a) 
on the acceptance of his tender or bid, or in 
case (/>) on the making of his tender or bid, 
to have bound himself accordingly , within 
the meaning of this rule; and any such 
person need not enter into a separate written 
instrument for the purpose, unless specially 
so required by the Forest Officer with 
whom he contracts.” (The italics are 
mine). 

It is as well at this point to quote also 
s. 75 and s. 7 of the Indian Forest Act (VII 
of 1*78). Section 75 runs as follows:— 

“The Local Government may from time to 
time make rules— 

(а) to prescribe and limit the powers and 
duties of any Forest Officer under this Act; 

(б) to regulate the rewards to be paid 
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to Officers and informers out. of the pro¬ 
ceeds of fines and confiscations under this 
Act; 

(c) for the preservation, reproduction 
and disposal of trees and timber belonging 
to Government, but grown on lands belong¬ 
ing to or in the occupation of private per¬ 
sons; and 

(d) generally, to carry out the provisions 
of this Act”. 

Section 77 as amended runs as follows:— 

‘'All rules made by the Local Government 
under this Act shall be published in the 
Local Official Gazette, and shall thereupon, 
so far as they are consistent with this Act, 
have the force of law.” 

Now, as the previously quoted rules have 
the force of law so argued the learned Advo¬ 
cate-General, Samant shall be deemed to have 
bound himself irrevocably when he made 
his tender, although under s. 5 of the Indian 
Contract Act he could ordinarily have re¬ 
voked his tender before its acceptance. But 
the learned Pleader for the respondent has 
objected that s. 77 limits the powers of the 
Local Government to make rules only so far 
as they are consistent with the Indian Forest 
Act. Mr. Desai has argued that the rules 
are not consistent with the Act in that there 
is nothing therein which adumbrates such 
a drastic measure. But the Act was passed 
to facilitate the profitable exploitation of 
Indian forests and therulesnow in question 
clearly do facilitate the sale of forest pro¬ 
duce. Tenders over Rs. 5,000 have to re¬ 
ceive the sanction of the Conservator of 
Forests. That sanction cannot be obtained 
without some delay. If in the interval it 
wa9 open to forest contractors to revoke, 
their tenders the whole work of the Forest 
Department to further thesale of their coupes 
would have to begin anew. 

In this connection I would quote a perti¬ 
nent passage from Richardson, J.’s judgment 
in Gobordkone Das Deora v. Doolichand 
Sethia (3) (page 982*): — 

“The Courts will approach a rule purport¬ 
ing to be made by the Local Government 
or by one of its principal administrative 
departments under statutory powers with 
respect and with the desire so to construe it 
ut res magis valent quam pereat." 

Mr. Desai, however, has further contended 
that rules, to use Maxwell’s words: “Inter- 

(3) Gt Ind. Cas. 210; 48 C 953; 25 C. \V. N. GG1; 33 
O. L. J. 551; 22 Or. L. J. 354. 

*Page of 48 C.— [Ed.] 


pretatiori of Statutes,page 481 (5th Edition)” 
must “on pain ol invalidity be not unreason¬ 
able, nor in excess of the Statutory power 
authorizing them, nor repugnant to that 
Statute or to the general principles of law.” 
The learned Pleader has maintained that 
the rules are unreasonable and opposed to 
the general principles of law. The learned 
Judge of the lower Court has also indicated 
that in his view the rules are absurd and 
unjust. I find myself unable to accept 
either view. It must be remembered that 
irrevocable tenders are called for every day 
in business circles. There they are known 
as “firm offers.” They may not be enforce¬ 
able at law but if a business man resiled 
from a “firm offer,” lie would lose his repu¬ 
tation for honesty—which would be much 
worse for him. I have already shown that 
unless tenders are irrevocable the work of 
the Forest Department is greatly hindered. 
It is thus not, in my opinion, unreasonable, 
absurd or unjust that the Department should 
issue rules which are conformable with every 
day business practice and help the admi¬ 
nistration to collect revenue. The next 
question is whether the rules are in excess 
of the statutory power authorizing them. 
The words of s. 77 are of the widest charac¬ 
ter: Provided the rules are made by the 
Local Government under the Indian Forest 
Act, that they are published in the Local 
Official Gazette and are consistent with the 
Act they shall have the force of law. It is 
not alleged that the rules have not been 
made by the Local Gjvernment under the 
Indian Forest Act nor that they have not 
been published in the Local Official Gazette. 
They are, as I have shown, consistent with 
the Act. The only question that remains 
unconsidered is whether the rules are re¬ 
pugnant, to the general principles of law. 
They certainly are opposed to s. 5 of the 
Indian Contract Act. Section 5 of the 
Indian Contract Act is based on the princi¬ 
ple embodied in s 25 that an agreement 
made without consideration is void. A man 
can revoke a proposal before its acceptance 
because there is no consideration for the 
proposal. But s. 25 does not embody an un¬ 
alterable principle. It contains no less 
than three exceptions. As it appears to me, 
at any rate, there is no reason why a rule, 
which enables a Department to collect 
Government revenue and has been in force 
for twenty years without hindrance should 
not add another exception to s. 25. It has 
been held in Rockett v. Clippingdalc (1) 
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that rules having the force of law, if pro¬ 
mulgated later than a Statute, can repeal 
the provisions of a Statute. In the same 
way they can, in my view, add to the pro¬ 
visions of a Statute 

This brings me to a somewhat similar 
contention advanced by the learned Pleader 
for the respondent. lie has urged that the 
rules are promulgated with reference to s. 
84 of the Indian Forest Act and that 
s. 84 of the Indian Forest Act contains no 
provision whatever regarding an irrevoc¬ 
able tender. To allow the executive to add 
to a section of the Statute is really to enable 
it to usurp the power that belongs to the 
Legislatuie. Put in advancing this argu¬ 
ment, as it seemsjo me the learned Pleader 
loses sight of s. 77. The Legislature deliber¬ 
ately delegated their full powers to the 
executive to make rules subject to certain 
provisions and further deliberately pro¬ 
nounced that such rules should have the 
force of law. In other words, the execu¬ 
tive have not usurped any power, but the 
Legislature have bestowed on the executive 
of their own free-will that power. It will 
not he denied that the rules eouid le^ailv 
have been added to the Statute by the Legis¬ 
lature. I have shown that all the required 
provisions have been fulfilled. It, there¬ 
fore, follows that the executive have the 
power of adding by way of rules to the 

Statute. In this connection I would quote the 
weighty words of Lord Herschell in the case 
of Institute of Patent Agents v. Lockicood 
(4) (page 3 d 7*): “it is said that this would 
be a very large power for the Legislature 
to commit to any other body; but it must be 
remembered that it is committed to a public 
department.” Nor should I forget the 
words of a hardly less eminent jurist Lord 
Alverstone in London County Council v 
Bermondsey Bioscope Co. (5): “This case is 
an illustration of the well-recognized princi¬ 
ple that where there is a competent author¬ 
ity to 'which an Act of Parliament entrusts 
the power of making regulations, it is for 
that authority to decide what regulations 
are necessary; and any regulations which 
they may decide to make should be support¬ 
ed, unless they are manifestly unreasonable 
or unfair. 

For the above reasons I am of opinion 


(4) (1894) A. C. 317. 

(5) (11)11) SJ I*. J. K. B 141; 1KB 44V 27 T I 
1!. HI; 10.i L. T. 7GJ; 75 J. P. 53; 9 LG. R 79 
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that these rules issued by the Local Govern¬ 
ment under s. 75 of the Indian Forest Act 
were mtra tires , and that the plaintiff 
Samant having once made ids tender could 
Tint revoke it even before acceptance. In 
these circumstances the Government were 

justified in recovering the amount due from 
him as an arrear ol land revenue and com¬ 
mitted no wrong in attaching his wood. 

I would, therelore. allow ihe appeal with 
costs throughout. Hut few words are need¬ 
ed to dispose of the cross-objection. The 
respondent s Pleader has contended that 
the Iorest Department misled Samant by 
putting marks on Forest coupe No. 5 similar 
to those on Forest coupe No. 4. But the 
plaintiff has admitted that before making 
his tender he did not himself go to the 
spot. He sent his son in law, who appears 
to have made some casual enquiries from 
the neighbouring peasants. A plaintiff 
w ho has been so negligent cannot complain 
of being misled. I would dismiss the cross- 
objeciion with costs. I would reverse the 
finding and decree of the low r er Court and 
dismiss the plaintiff’s suit. 


♦Page of (1894) A. C.~[£Uj 


Mr. hanga, Advocate-General (with him 
Mr. N. S. Patkar, Government Pleader), for 
the Appellant. 

Mr. A. G. Desai, for the Respondent. 

JUDGMENT. 

Macleod, C, J.-On June 25, 1920. the 
Divisional Forest Officer, Western Division, 
ihana, by a proclamation, invited tenders 

"i 1 e ^ ereR F e ]° ce, 4ain forest coupes in 
the Ihana District. The tenders were to be 
submitted on or before August 5, 1920, 1 
p. m. I he plaintiff submitted a tender in 

rm for several coupes, in¬ 
cluding coupe No. 4 in Block No. XIX be¬ 
fore L p. m., on August 5. He offered to 
take up that particular coupe for Rs. 12,299. 
Immediately after, however, he discovered 
that he had committed a mistake in that the 
sum offered was not intended for that paiti- 
cular coupe, but for coupe No. 5, which 
w as near coupe No. 4. He then sought to 
revoke his tender. At 4-30 on that day the 
plaintiff s son sent a petition requesting the 
Officer not to sanction the tender for coupe 
N° -1 as it w-as submitted under a mistake. 
Ine plaintiff and his son also sent a tele¬ 
gram which reiched the Divisional F> nvst 
Officer at 5-22 p. m., revoking the tender. 
At 7 p. m. the plaintiff’s tender with refer- 
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ence to this coupe was accepted, subject to 
confirmation by the Conservator of Forests, 
and such acceptance was notified. The 
Conservator of Forests eventually accepted 
the tender and called upon the plaintiff l y 
notice of October 15, 1920, to.pay one fourth 
of the amount. The plaintiff refused to 
accept the acceptance of the tender, and 
refused to paj\ He was then informed on 
October 29, that there would be a re sale 
of that coupe. In fact it was re-sold on 
November 18, and it fetched Rs. 2,21 fi. 
Then the plaintiff was called upon to pay 
the deficiency, and on December It, 1920, 
his wood was attached. It was, however, 
released from attachment on April 19, 
1921. 

The plaintiff filed this suit after giving 
the necessary notice on April 21, 1921. He 
prayed for a declaration that the tender of 
August 5, 1920, did not mature into a con¬ 
tract enforceable by law', the proposal con¬ 
tained in the tender having been revoked 
before its acceptance, and for an injunction 
restraining the defendant from enforcing 
the so-called contract. He also claimed the 
return of the War-Bond for Rs. l,00l», 
and he claimed Rs. 500 as damages for 
illegal and improper attachment of his 
goods. 

The defendant pleaded that the tender 
was irrevocable and binding as a contract 
upon the plaintiff in virtue of a rule made 
by the Local Government under s. 75 (d) of 
the Indian Forest Act, 1878, and that the 
sum was liable to forfeiture under the pro¬ 
visions of s. 84. 

The Trial Judge found that the plaintiff 
could legally withdraw his tender after it 
was made and before it w-as accepted, and 
passed a decree in favour of the plaintiff 
granting a declaration and injunction as 
prayed and also directing delivery to 
the plaintiff of the War-Bond of Rs. 1,000. 
The rest of the plaintiff’s claim w-as reject¬ 
ed. 

The defendant appealed to the High 
Court. The learned Judges of the High 
Court differed. Mr. Just ice Shah held that 
the rule on which the defendant relied was 
ultra vires, while Mr. Justice Kincaid held 
to the contrary. As the opinion of the 
Senior Judge prevailed, under 6 . 98, C. P. 
O., the decision of the Court below was 

confirmed. 

The defendant has now filed this Letters 
Patent Appeal, and the question whether 
the rule, on which the defendant relies is 


ultra or intrci vires has been fully argued 
before us. 

Section 75 of the Indian Forest Act 
gives the Local Government power fr< m 
time to time to make rules inter alia under 
heading "(d), generally, to cany out the 
provisions of this Act.” 

Section 77 provides that all rules made 
by the L--cal Government shall be published 
in the Local Official Gazette, and shall 
thereupon, so far as they are consistent with 
the Act, have the force of law'. 

Section 84 is in the thrse terms:— 

” When any person, in accordance with 
any provision of this Act or in compliance 
with any rule made thereunder, binds him¬ 
self by any bond or instrument to perfoim 
any duty or act, or covenants 1 y any 1 ond 
or instrument that he, or that he and his 
servants and agents, will abstain from any 
act, the whole sum mentioned in such bond 
or instniment as the amount to be j aid in 
case of a breach of the conditions thereof 
may, notwithstanding anything in s. 7-1 of 
the Indian Contract Act, 1&72, be recovered 
from him in case of such bieach as if it w ere 
an ai rear of land revenue.” 

That section was added bv Act V of 1890 

• 1 

and was amended slightly hv Act I of 1918. 
In 19081 he Local Government notified as 
follows “in exeicise of the power confeired 
by s. 75 (d) of the Indian Forest Act, 1878, 
as amended by Act V of 1890, and in super¬ 
session of the Government Notification in 
the Revinue Depaitmeut No. 2799, dated 
March 31, 1899, the Governer-in-Couneil is 
pleased to make the following rule with 
reference to s. 84 of tiie said Act amended 
as aforesaid: — 

“ Whoever enters into any contract with 
any Forest Officer acting on behalf of Gov¬ 
ernment, shall, if so required by such Forest 
Officer, bind himself by a written instru¬ 
ment to perform such contract." 

It is quite clear that that rule w'as a rule 
framed for the purpose of carrying out the 
provisions of the Act. To the lule was add¬ 
ed an Explanation as follows :— 

“Explanation :—A person, who makes a 
written tender for a contract, or who signs 
the conditions of an auction-sale at which 
lie is a bidder, such tender or conditions of 
sale being on or in a form furnished by a 
Forest Officer for that purpose, whereby he 
(a) binds himself to perform the con¬ 
tract for which he tenders or bids, in 
the event of his tender or bid being accent¬ 
ed, or 
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( b ) binds himself not to withdraw his 
tender or bid during the time that may 
elapse before its acceptance or refusal is 
communicated to him, shall be deemed to 
h ive been required by such Forest Officer 
to bind himself as aforesaid, and in case (a) 
on the acceptance of his tender or bid, or 
in case (5) on the making of Ids tender or 
bid, to have bound himself accordingly, 
within the meaning of this rule; and any 
such person need not enter into a separate 
written instrument for the purpose ‘unless 
specially so required by the Forest Officer 
with whom he contracts.’ ” 

The tender which the plaintiff signed con¬ 
tained these words: — 

“I further agree that I will not withdraw 
this tender during the time that will be 
required for intimation of the acceptance or 
non-acceptance of the tender being given 
to me and if I do so withdraw (the^tender) 
then I am liable to pay the whole sum of 
this tender or suchamounton account of de¬ 
ficiency as in the opinion of the Conservator 
or the Deputy Conservator of the Circle may 
be considered necessary to make good the 
whole of t he loss and damages that may be 
sutiered by Government in consequence 
thereof and I shall pay the same.” 

It is admitted on both sides that that 
agreement under s. 25 of the Indian Con¬ 
tract Act is an agreement without considera¬ 
tion, and, therefore, was void. Further that 
under s. 5 of the Indian Contract Act, a 
person who makes a proposal is entitled to 
withdraw it before it is accepted. 

Now, according to the Explanation to the 
rule which I have just read, when the 
plaintiff signed the tender, lie must be 
deemed to have been required by the Forest 
Officer to bind himself to perform the con¬ 
tract, and further to have bound himself not 
to withdraw his tender or bid during the 
time that might elapse before its acceptance 
or refusal was communicated to him 

Then turning to s. 81 of the Indian Forest 
Act, the plaintiff in compliance with that 
rule had bound himself by an instrument to 
perform a duty or act, or covenanted by 
such instrument to abstain from a certain 
act, and the penalty for failure to observe 
that covenant would be the penalty mention- 
ed in s 84. I may point out here that the 
words ‘in compliance with any rule made 
thereunder” were not exactly the ri~ht 
words that should have been used 
and it would have been plainer if the 
-Legislature had used the words‘‘by virtue 


ol any rule made under the provisions of 
the Act.” But we do not think that that 
slight error in drafting the section would 
affect the question whether the rule was 
intia or ultra vires. It was contemplated 
that rules might be made whereby persons 
should bind themselves or covenant to per¬ 
form a duty or act or abstain from any act. 
Consequently we think that the rule was 
made not only to carry out the provisions of 
the Act, but also in order to amplify the pro¬ 
visions of s. 81. We see no reason to think, 
therefore, that the rule can be said to be 
ultra vires ol the Local Government. 

It was contended that the Local Govern¬ 
ment would have no power to promulgate 
any rule which made an alteration in the 
ordinary Law of Contract unless express 
power to do so had been given in the Act. 
We cannot agree with that argument. Reli¬ 
ance was then placed on a passage in 
Maxwell on Interpretation of Statutes, 6th 
Edition, page 523: — 

Rules and bye-laws made under the 
statutory powers enforceable by penalties 
are construed like other provisions encroach¬ 
ing on the ordinary rights of persons. 
They must, on pain of invalidit 3 r , be not 
unreasonable, nor in excess of the statutory 
power authorizing them, nor repugnant 

to that Statute or to the general principles 
of law.” 

It cannot be said that this rule we are 
now considering is in excess of the statutory 
power authorizing it, nor is it repugnant to 
the Statute. It only remains to be considered 
whether it is repugnant to the general prin¬ 
ciples of law. That phrase is a somewhat 
wide one, and we do not think that it 
excludes the power to make a rule which 
is repugnant to a particular Statute in force 
at the time. As painted out by the Advo¬ 
cate General, it is neither unreasonable nor 
unfair, and there was a distinct object in 
passing that rule, namely, to facilitate the 
operations of the Forest Officer for disposal 
of the forest produce. An offer or tender 
for a certain amount had to be submitted 
to the Divisional Forest Officer; and the 
tender in this case being for more than 
Rs. 5,000 that officer had no authority to 
finally accept it, but had to submit it for 
approval to the Conservator of Forests ; 
consequently there must necessarily have 
been some delay before that tender could 
be accepted and the acceptance notified to 
the tenderer and if it was open to a tenderer 
to revoke his tender before the acceptance 
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of it was notified to him, it would be ex¬ 
tremely difficult for the Forest Officers to 
conduct sales of forest produce 

It has, therefore, not been shown to us 
that the Local Government had no power 
to promulgate a rule which was contrary to 
the provisions of ss. 5 and 25 of the Indian 
Contract Act; as the Local Government 
had special power to make rules, so far as 
they were consistent with the Indian Forest 
Act, and as such rules, when made, have 
the force of law, the result must be that 
this rule being made in order to carry out 
the provisions of the Act, and not being 
inconsistent with the Act, must be consider¬ 
ed as taking its place within the Act. 

We think the appeal must succeed and 
the plaintiff’s suit dismissed. The appellant 
will get his costs in this Court and in the 
lower Appellate Court, but we do not dis¬ 
turb the order of costs in the Trial Court. 
The cross-objections are dismissed with 
costs. 

With regaid to the claim made to us, 
after judgment was delivered, by the re¬ 
spondent that he deposited Rs. 200 for each 
of the five coupes for which he tendered, 
making Rs. 1,000 for all, so that he would 
be entitled to a refund of Rs. 800 in any 
event, we can only say that there are no 
materials before us on which we can decide 
whether the plaintiff is entitled to such a 
refund. He never mentioned that claim in 
the proceedings in the Trial Court, and 
there was no issue raised thereon. It would 
be impossible for us, sitting as we arc in 
appeal under the Letters Patent, to decide 
a question of fact on which there is no 
evidence. If, however, as a matter of fact 
the plaintiff tendered for five coupes and 
made a deposit of Rs. 200, as he now says, 
against each separate tender, then if the 
tender was not accepted for four coupes, 
ordinarily speaking he would be entitled to 
the return of his deposit pro tanto , and we 
presume he is still entitled to ask for that 
return, as the period of limitation would run 
from the date of demand of such deposit and 
its refusal. 

Crump, J.—I concur. 

Coyajee, J*—I concur. 

55. K. Appeal allowed. 
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ALLAHABAD HIGH COURT. 

.Second Civil Appeal No. 1281 of 1925. 

June -1, 1925. 

Present: —Mr. Justice Sulaiman. 

Syed ZAHII) ALL and another — 
Plain i in s—A ppellants 
versus 

SUKHU LONIA and others—Defendants 

—Responden is. 

Trespass — Compensation , suit to recover—Building 
constructed on land — Relict- Duty of Court —Estoppel, 
when arises—Evidence Act \l o f 1S72), s. 11 J. 


No one can by merely trespassing upon the land of 
another and constructing costly buildings on it claim a 
right to retain possession of the land or to compel the 
owner to receive compensation for the land. Unless 
it can be established that the defendant was making 
constructions under some bona fide mistake of which 
the plaintiff was aware and in spite of this knowledge 
the plaintiff deliberately refrained from intervening 
and thereby led the defendant to believe that he was 
right in his estimation, there would be no estoppel, 
[p 511, col. 1.] 

Beni Ram v. Kundan Lai , 21 A. 496 al p. 502; 1 
Horn. L. R. -100; 3 C. W. N. 502; 20 I. A. 58; 7 Sar. P. 
C. J. 523; 9 Ind. Dec. (x. s.) 1022 (P. C.), Ganga Din 
Sonar v. Jagat Tiwari, 25 Ind. Gas. 198; 12 A. L. J. 
1()26 and Fatchyab Khan v. Muhammad Yusuf, !) A. 
134; A. W. N. (1887) 82; 5 Ind. Dec. (n\ s.) 725, fol¬ 
lowed. 

Where a plaintiff sues for recovery of proprietary 
possession of land over which the defendant has taken 
possession by building a house, there is no discretion 
in the Court to refuse to grant the relief, [ibid.) 

Second appeal against a decree of the 
Second Additional District Judge, Gorakh¬ 
pur, dated the 4th of May 1923. 

Mr. Mushtaq Ahmad , for the Appellants. 
Mr. ill. N. Raina , for the Respondents. 


JUDGMENT.— This is a plaintiffs* 
appeal arising out of a suit brought by 
certain zemindars for recovery of proprie¬ 
tary possession over two plots of land. 

The plaintiffs’ case was that I lie defend¬ 
ants made some constructions without 
their information and permission on the 
larger plot, and that subsequently they 
built another house on the smaller plot. 

The defence raised by the contesting de¬ 
fendants was that with regard to the larger 
house their old house which stood on the 
site and had been of thirty years’ standing 
fell down some eight years before the suit 
and the defendants repaired it (rebuilt it?) 
on the old foundation. They denied the 
plaintiffs’ allegation that it was built only 
a short time before the suit. As to the 
smaller house, their plea was that there 
was a thatched house on this site in which 
the defendants used to keep their chaff and 
tied their bullocks and buffaloes and which 
they with the permission of the plaintiff# 
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converted into a tiled house some two years 
before ibe suit. 

Tne Court of first instance decreed the 
claim with regard to the smaller houses 
and that decree lias been affirmed on appeal 
by the lower Appellate Court, and the smal¬ 
ler house is not in dispute before me. The 
First Court, however, dismissed the claim 
with regard to the larger hou.-e, and that 
decree lias been affirmed on appeal. The 
finding of the First Court was that the larger 
house was not an old one, that it had been 
built recently, and that the permission of 
the zemindars had not been established. It, 
however, held that the plaintiffs were es¬ 
topped from seeking to demolish it. Its 
findings were that it was difficult to believe 
that the plaintiffs had not heard of the 
constructions as they professed. The Court 
thought that the plaintiffs had more than 
several opportunities to hear of the con¬ 
structions, and that they failed to get the 
news because they did not care to get it, 
or because their karindas wilfully conceal¬ 
ed it. from them. Under those circumstan¬ 
ces it held that the plaintiffs were estopped 
from seeking its demolition. 

The learned District Judge lias written 
a judgment which indicates a vacillating 
frame of mind. Hiving referred to the 
decree of the First Court, he remarks : “I 
have been taken over the evidence in detail 
and so far as the main facts are concerned 
1 entirely agree with the lower Court”. 
He then disposes of the defendants’ appeal 
with regard to the smaller house. Dealing 
with the dispute as regards the larger 
house, the learned Judge says that he was 
quite satisfied that it was built on waste 
land less than two years ago and without 
permission. In the earlier portion of his 
judgment he had remarked that when the 
two houses could not be over two years old 
or perhaps less, it knocked the defence 
theory and evidence on the head as to the 
bigger house having been built nine years 
ago, and with it must go the evidence as 
to payment of nazrana and permission as 
to the smaller house. Having recorded the 
finding that there was no permission, he 
went on to suggest that some nazrana 
might have been paid for the corner house 
E. G. which was not in dispute, and that it 
may be that the defendants have been more 
graspingand haveextended their house still 
further. Later on, however, he remarked, 

“I am not prepared to entirely ignore the 
defence story as to payment of nazrana 


sukhu lomia. [89 I. C. 1955] 

“though on the evidence as to the time it 
is said to have been made it would be diffi¬ 
cult to act upon the defence evidence.” 

hen he rejected the defence evidence as 
to the payment of nazrana it is impossible 
to think that lie lias accepted the fact as 
proved. In any case that remark must ap- 
ply to some nazrana paid in respect of the 
house EG. 

The real ground on which he has dismis¬ 
sed this claim is, as he puts it, his discre¬ 
tionary powers on equitable grounds, the 
reasons being h -y' 

(1) possible injury or loss to either side, 

(2) clear indication that for five or six 
months the house was under construction, 
and admittedly not a finger was raised, and 

(3) the possibility that after all there 
may be some truth in the defence story, 
though the evidence must be rejected. 

hen the learned Judge rejected the de¬ 
fence evidence, his third reason is futile 
and must be ignored. The substantial 
ground on which the claim has been dis¬ 
missed is that of estoppel, namely, that the 
house was allowed to be built without re¬ 
monstrance, though the construction took 
from five to six months. 

l’he main question which I have to de¬ 
cide is whether, if a raiyat without the per¬ 
mission of the zemindar begins to build 
upon waste land over which he has no 
right to build and completes his construc¬ 
tion within a few months, the zemindar is 
estopped from recovering possession of the 
site on the ground that he did not inter¬ 
vene at an earlier stage. In the present 
case the judgment of the First Court sug¬ 
gests that the zemindars do not even live in 
village and they have been held respon¬ 
sible for the omission of their pairokars to 
report the news to them and their failure to 
intervene at an earlier stage. If the defend¬ 
ants had noright tobuild on theland of the 
zem'ndars no principle of estoppal will come 
in which would prevent the zemindars from 
rfcovering possession of the site by demo¬ 
lition of these constructions. If the build¬ 
ings had been allowed to remain on for a 
sufficiently long interval to justify an 
inference that there had been acquiescence 
on the part of the zemindar , their suit 
might have been dismissed This, however, 
is not what the learned Judge has found. 
The dismissal isnotbased on any subsequent 
acquiescence, but is based on the failure 
to intervene during the course of the con¬ 
struction. On this point I am of opinion 


£M I. 0.1925] 

that unless it could be established that the 

defendants were making constructions 

under some bona fide mistake of which the 

plaintiffs were aware and in spite of their 

knowledge -the plainlills deliberately re- 

frained from intervening and thereby led 

the defendants to believe that they were 

• 

right in their estimation, there could be no 
estoppel This was clearly pointed out by 
their Lordships of the Privy Council in the 
case of Beni Ram v. Kundan Lai (1)1 may 
also refer to the case of Ganga Dili Sonar 
v. Jagat Tiwari (2) where it was laid down 
that no one can by merely trespassing upon 
the land of another and constructing costly 
building on it claim a right to retain pos¬ 
session or to compel the owner to receive 
compensation for the land. An earlier case 
namely, Fatehyab Khan v. Muhammad 
Yusuf (3) is also in point. 

Where the plaintiffs are suing for recovery 
of proprietary possession of land over which 
the defendants have taken possession by 
building a house, there is no discretion in 
the Court to refuse to grant the relief. 
On the facts found by the Court below, 
namely, that the house built by the defend¬ 
ants is a recent one, that it was built on 
waste land over which they had no right 
to build, and that it was built without 
the permission of the zemindar the suit 
ought to have been decreed. I accordingly 
allow this appeal with costs and modifying 
the decree of the Court below decree the 
claim in respect of both the houses as 
against the contesting defendants Nos. 5 
and 6. As the defendants Nos. 1 to 4 plead¬ 
ed that they had no concern with these 
constructions, and they never seriously 
opposed the claim, they woidd not be marie 
liable to pay costs. 

The defendants would be at liberty to 
remove the materials within three months 
from this date. In case they fail to do so, 
the plaintiffs would be entitled to recover 
possession of the site and the buildings as 
well. 

z. k. Appeal dismissed. 

(1) 21 A. 496 at p. 502; 1 Bom. L. R. 400; * C. W. JN. 
502; 26 I. A. 58; 7 Sar. P. C. J. 523; 9 Ind. Dec. (s. s.) 
1022 fP. O.). 

(2) 25 Ind. Cas. 198; 12 A. L. J. 1026. 

(3; 9 A. 434; A. W. N. (1887) 82; 5 Ind. Dec. (s. s.) 
725. 
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OUDH JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Second Kent Appeal No. 31 of 1924. 

May (», 1 

Present: — Mr G. X Misrn. A J. C. 

KALKA AND ANOTHER— PLAINTIFFS — 

Al’PELi ANTS 

versus 

RAM SUCH IT and and i her — Defendants 

— Respondents. 

Oudh Rent Act (XXII of J8S0), ss. S2-B (2), 1C8 (2), 
110— Suit for arrears of rent—Determination of rent 
proper for—Suit, nature of— Appeal, forum of. 

Where a suit is brought for arrears of rent, to which 
a relief is added for the determination of rent, the suit 
nevertheless remains a suit for arrears of rent brought 
under s. 103, cl. (2) of the Oudh Rent Act, the relief 
with regard to determination of rent being merely 
ancillary. The appeal in sucli a suit lies to the Dis¬ 
trict .Judge on the Civil Side under s. 11!) c /I the Oudh 
Rent Act and not to the Commissioner on the Revenue 
Side, fp- 512, col. 1.] 

Deputt/ Commissioner, Pertabgarh, Manager of 
Baragaon Estate v. Sheoambar, 1 O. C. 26 and Rani 
Jaibans Kuar v. Girdhari Teuari, 1 O. C. 40, relied 
on. 

Appeal against a decree of the District 
Judge, RaeBareli, dated the 17th September 
1924, affirming that of the Assistant Collec¬ 
tor, First Class, Partabgarh, dated the 
27th September 1923. 

Mr. Wasi Hasson, for the Appellants. 

Mr. Alt Zaheer , for Respondent No 1. 

ORDER.— I'his appeal arises out of a 
suit for at rears of lent brought by the 
plaintiffs-appellants under the following 
circumstances: — 

Aceitain holding was in possession of 
the defendant No. 1 as a tenant of one Raja 
Amarpal Singh Taluqdar of Dalippur, who 
is defendant No. 2 in this case. The rent 
payable for that holding was a sum of 
Rs. 25 a year. In the year 1920 ihe taluqdar 
gave a perpetual lease of the plot in suit to 
the plaintiffs, the said plot being one of the 
plots of their lease hold holding. The 
plaintiffs sued for arrears of rent and added 
a relief in their suit to the effect that the 
rent of the plot, which has now been leased 
to the defendant No. 1, should be deter¬ 
mined, and this lelief they joined along 
with i heir claim for an ears of rent under 
8. 32 B of the amended Oudh Rent Act. 

The learned Assistant Collector threw out 
the suit on the ground that under s. 32-B 
the rent could not be determined. The 
matter \vp. however, laken in appeal to the 
learned District Judge of Rae Bareli, who 
did not go into that question but dismissed 
the appeal on the preliminary ground that 
the appeal should have been filed before 
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tlie Commissioner on tlie Revenue Side and 
that it did not lie to his Court. 

I am surprised to see that the learned 
District Judge, on the view of law which he 
took, dismissed the appeal. In my opinion 
the right course for him to take was to 
return the memorandum of appeal to tlie 
plaintiffs-appellants for presentation to the 
proper Court—vide s. 1U7, sub-s. (2) read with 
O. "\ II, r. 10, of the C. P. C. 1 am not, how¬ 
ever, concerned with this order because 1 do 
not agree with the view taken by the learn¬ 
ed District Judge in appeal. He held that 
because a suit, for determination of rent was 
one which was brought under s. 108, cl. (3) 
(a), the appeal could not lie to him under 
s. 119 of the Oudh Rent Act since such a 
suit was not mentioned in that section as 
appealable to the District Judge. He, there¬ 
fore, held that the appeal should have been 
lodged by the plaintiffs to the Court of the 
Commissioner on the Revenue Side. 1 do 
not agree with that view. In my opinion 
thesuit of the plaintiffs was not principally 
for determination of rent but it was really a 
suit for arrears of rent under s. 108, cl (2), 
and appeals in suits brought under the 
latter clause go to the District Judge under 
s. 119 of the Oudh Rent Act. The learned 
District Judge seems to think that the 
principal relief claimed in such a case is 
the determination of rent. It, however, 
appears to me that the supposition is not 
correct in view of sub-s. (3) of s. 32-B of 
the Oudh Rent Act. That clause says that 
“a suit for determination of rent under sub- 
s. (1) or under s. 127 may be joined with a 
suit for arrears of rent under cl. (2) of 
s. 108.” On a proper interpretation of this 
sub-s. (3) of s. 32-B, it appears to me 
clear that the principal suit is the suit for 
arrears of rent with which the suit for de¬ 
termination of rent is to be joined. In 
Oudh when suits under s. 127 of the Oudh 
Rent Act are brought and the plaintiff 
claims a relief as to the arrears of rent he 
usually goes in appeal to the Court of the 
District Judge and then in second appeal 
to this Court. Any number of reported 
cases are to be found on this point. I men¬ 
tion only a few of them —Deputy Commis¬ 
sioner , Pertabgarh , Manager of Baragaon 
Estate v. Sheoambar (1) and Rani Jaebans 
Kuar v. Girdhari Tewari (2). 

When a plaintiff brings a suit for arrears 
of rent and joins a relief with regard to the 

(1) 1 O. O. 28. 

(2) 1 O. a 40. 
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determination of rent, in my opinion, the 
suit nevertheless remains a suit for arrears 
of rent brought under s. 108, cl. (2). 
I he relief with regard to determination of 
rent is merely ancillary to his getting 
a decree and if the suit for arrears of rent 
is one in which an appeal would lie on the 
Civil Side I fail to see how the forum of 
appeal would be changed merely because 
in order to get the relief claimed the plaint- 
ill has added in his suit a relief with 
regard to determination of rent also. For 
example, if in this case the appellants be¬ 
fore me had taken up their appeal to the 
Court of the Commissioner on the Revenue 
Side and supposing the Commissioner had 
determined the rent he could not, it is ob¬ 
vious, have proceeded further in tlie case 
because it would not be within his jurisdic¬ 
tion to pass a decree for arrears of rent. The 
appeal in his Court would have become 
merely an infructuous proceeding. I am, 
therefore, of opinion that the decision of the 
learned District Judge is wrong and that 
he was fully competent to entertain and 
decide the appeal brought in his Court by 
the plaintiffs-appellants. 

On behalf of the respondent No. 1, it was 
contended that tlie plaintiffs’ appeal should 
be dismissed on the ground that their suit 
for determination of arrears of rent could 
not lie under s 32-B of the Oudh Rent Act. 
l am afraid I cannot enter into that ques¬ 
tion. This is a matter for the learned 
• District Judge to decide and it will be per¬ 
fectly open to the respondent to take 
up this plea before the District Judge when 
the case goes back to him for disposal on 
the merits. At the stage 1 am only concerned 
with one question and one question alone, 
namely, whether the appeal lies to the Court 
of the District Judge on the Civil Side or 
to the Court of the Commissioner on the 
Revenue Side and that question I have al¬ 
ready decided as above. 

I, therefore, allow this apj^eal, set aside 
the order of the District Judge and remand 
the case to him under O. XLI, r.;23, of the 
C. P. C. with the directions that he should 
re-admit the appeal under its original num¬ 
ber in the register of appeals and proceed 
to determine it in accordance with law. 
The costs in this Court will be costs in the 
cause, 
z. K. 


Appeal allowed. 
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LAHORE HIGH COURT. 

Criminal Revisi* n N«*. 2121 ok 1923. 

March 28, 1924. 

Present: —Mr. Juslice Fforde. 

80HAN SiNGH— Accused— 

Petitioner 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act I’ of 1S9S), s. 110 — 
Security proceedings — Procedure—Specific charge — 
Prejudice to accused--Order , whether can be based on 
eus jicion or evidence of general bad character. 

Ssction 110 of the Cr. P. O. provid 23 six categories 
of cases within one or more of whicli an offender's 
case must come in order that a penalty may be 
imposed upon him in accordance with that section. 
When a person is sought to be proceeded against 
un ler that section it must be made clear as to which 
sub-section he is charged with coming under. It is 
not enough merely to assert that he is a person of 
criminal tendencies or that he is suspected of having 
committed certain crimes. The prosecution must 
charge that he habitually commits one of the crimes 
referred to in sub-ss. (a) to (d) inclusive, or that he 
habitually commits, or attempts to commit or abets 
thi commission of offences involving a breach of the 
peice, oris so desperate and dangerous as to render 
his being at large without security hazardous to the 
co nmunity. It must be specifically stated under 
which of these categories the accused's case is alleged 
to come. An omission to do so causes serious hard¬ 
ship to the accused inasmuch as he receives no notice 
of the precise case which he has to meet. In a pro¬ 
ceeding under this section the evidence must prove 
the accused person to come within one or more of the 
descriptions set out in the section, that is to say, he 
must be proved to be by habit a robber, house-breaker, 
thief or forger or by habit a receiver of stolen pro¬ 
perty knowing the same to have been stolen or that 
he habitually protects thieves or is the agent or re¬ 
ceiver of stol m property an l so forth. 

An order under s. liuof the Cr. P. C. cannot be 
baied on general evidence of the accused's bad 
character and of his association with people of bad 
chiracter, nor is evidence of gen ;ral ill repute suffici¬ 
ent to support an order unler that section. An 
order under that section cannot be made upon mere 
suspicion. 

Petition, for revision of the order of the 
District Magistrate, Sheikhupura, dated the 
6th September 1923. 

Mr. B. A. Cooper , for the Petitioner. 

JUDGMENT.-— The petitioner in this 
case has by an order of a Magistrate of 
the First Clas3 been restricted to the Jimils 
of the village Ghazi Munara for a period 
of two years. The order purports to have 
been made under the combined provisions 
of s. 110, Cr. P. C., and the Restriction of 
Habitual Offenders Punjab Act, 1918. 

An appeal from this order was brought to 
the District Magistrate who confirmed the 
order of the First Court. 

The order of the District Magistrate is 


now before me upon a petition for revision 
under s. 439, of the Cr. P C. 

The main ground for revision relied upon 
by Counsel for the petitioner is that, the 
District Magistrate “ has committed a 
material irregularity in not deciding in 
which paragraph ofs. 110 of the Cr. P. C., 
the case of the petitioner falls'' and, further 
that the prosecution has failed to prove an 
offence under that section. 

In my opiuion the order of the District 
Magistrate is bad on both these grounds. 
Section 110 provides six categories of cases 
within one or more of which the offender’s 
case must come in order that a penalty 
may be imposed in accordance with 
that section. It seems fairly obvious upon 
general principles that when a person is 
sought to be proceeded against under this 
section it must be made clear as to which 
sub section he is charged with coming 
under. It is not enough merely to assert 
that he is a person of criminal tendencies 
or that he is suspected of having com¬ 
mitted certain crimes. The proseculnn 
must charge that the accused habitually 
commits one of the crimes referred to in 
sub sections (a) to (d) inclusive, or that he 
habitually commits, or attempts to commit, 
01 abets the commission of offences involv¬ 
ing a breach of the peace [sub-s. (e) 
or is so desperate and dangerous as to 
render his being at large without security 
hazardous to the community [sub s. 
(/)J It must be specifically stated under 
which of these categories the accused’s case 
is alleged to come. That has not been 
done in the present case, and the omission 
to do so is obviously a serious hardship to 
the accused person inasmuch as he receives, 
no notice of the precise case which he 
has to meet. It is not enough, as in the 
present case, to charge a person generally 
of having committed an offence under 
s. 110. Cr. P. C., without specifically stating 
under which of the sub-sections the case is 
alleged to fall. 

The evidence moreover must prove the 
accused person to come within one 
or more of the descriptions set out in the 
section, that is to say, lie must be proved to 
be by habit a robber, house-breaker, thief 
or forger (a) and (d) or by habit a receiver 
of stolen property knowing the same to have 
been stolen (6), or that he habitual^ 7 pro¬ 
tects or harbours theives or is the agent or 
receiver of stolen property (c) and so forth. 
The evidence in the present case does not! 
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come anywhere near providing the neces- 
sary proof to justify a conviction under 
f 7°* the . words of the District Magis- 
r! aU V lhe evidence against the accused in 
?’ he Jower Uourt was that he was suspected 
in seven different cases from 1016-1922. 

1 he witnesses who depose to these various 
suspicions are 40. All these witnesses 
depose to the fact that the accused is a bad 
character and keeps company with other 
people of bad character " In' other words 
the entire evidence against the accused is 
to the effect that he is suspected of having 
committed various offences, but there is 
no proof that he has ever been convicted 
ot any offence. In addition to this there is 
general evidence of the accused's bad cha¬ 
racter and of his association with people of 
oad character. This does not bring the 
case within the provisions of s 110 Evi¬ 
dence of general ill repute is not sufficient 
to base an order under s. 110 nor can the 
accused person be condemned upon suspi- 
cmn. The order, in my opinion, is clearly 
bad and should be quashed. 

1 accordingly accept the revision and set 

aside the order in question. 

z - K - Revision accepted. 


V. fABACHANC. 


[89 I. C. 1385] 


^isTr^ n8 r.? eCeiver but merely 3 aervant of tha 

Magistrate and has no powers which a Receiver an- 

51°y col. 2J er s - 146 K *> ° f th * Code cai1 IP. 

P 1 !? ft tL attachm j“ t ° f the P ro P ert y under s. 145, Cr. 
i O., the proceedings are dropped as the Magistrate 

the conclusion that there is no likelihood of 

thatthe PeaCS ’ !“ \“ S jurisdiction to direct 

that the attached property should be delivered to one of 

the parties to the proceedings, as the effect of such an 

the er Dar'tTes d b ? f° d T de ‘ he q ’! e3tion at i^ue between 

direct that the property should remain in his custody 

Cotrt on a tK meDt . pe “ d « m ?, the deoision of a Civil 
Court on the question of title, [ibid..] 

i*\'w ha »n a f Piggot ' 00 In d - Cas. 325; 

RrHrii 5 Z 2 h' i ~ C * L J 2,0; 22 Cr b. J. 213, and Chenga 

L J d \oi!\ a ™v m m 2 0undan ' 27 Ind ' Ca8 - 132; 10 Cr - 

Urimintil revision against the order of the 
vzlu 1 Sr 383 Magistrate, Khan diva, dated the 

No C... 

vf r ’ H* Gupta, for the Applicant. 

Mr. M B. Kinkhede , R. B., and Mr. R. R. 
Jaiwant , for the Non-Applicant. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 49 of 1925 

April 8, 1925. 

Present: —Mr. Wadegaonkar, A. J. C. 
DAKHRATH—Acci sed —Applicant 

versus 

„ . TARACHAND -Non-Applicant. 

^Criminal Procedure Code (Act V of 1M8), ss. 1L5 , 
14b Dispute 7elating to immoveable property — \ttach- 
ment of property—Keceiver, appointment of, legality 
of-1 roceedings dropped after attachment-Disposal of 
property , whether legal- Procedure. * 7 

Although a Magistrate has power in a case of 
emergency to attach property wnich is the subject of 
dispute in proceedings under a. 145 of the Cr P (’ 
lie Has no puwer to appoint a Receiver under that s c- 
tion, and an order appointing a Receiver under that 
section is ultra vires and illegal, fp. 515, col. l.| 

I T “uA U u m n 7 lud - b’as. 895; 8 M. 

}owk. Pat 363; 10 Gl ' : L ' J 

It is, however, competent to him in his administra- 

Vh Clty l ° appomt so,ne Person to manage on his 
behalt the property so attached and that too subject to 

? 10 control and supervision. The person so appointed 


ORDER. On information laid by the 
oub-inspector of Police, Khandwa, to the 
eirect that there was a dispute between the 
non-applieant Tarachand and Musammat 
Uhissibai on the one hand and the appli¬ 
cant Dashrath and Mansaram on the other 
regarding a house in the town of Khandwa, 
and that a breach of peace was apprehend- 
ed, proceedings were started under s. 145, 

hV -xh’ hy Mr G uru, First Class Magis- 
tiate, Khandwa. The Magistrate attached 

the house under the second proviso to cl. 

{ ) of s. 145 of the Cr. P. (J., as he antici¬ 
pated some trouble and appointed one 
±5injraj Receiver of the attached property, 
lhe parties objected to the appointment of 
a receiver but the Magistiate overruled 
their oojeclion and appointed Rai bahib 
Amarchand as Receiver in place of Binjiaj. 
Alter recording evidence ol both the parties 
he came to the conclusion that there was 
no satisfactory and reliable evidence to 
piove that a breach of peace was either 
intended or attempted by any of the par¬ 
ties or that there was a likelihood of any 
breach of peace. He was of opinion that 
the real ooject of tlie parties was to avoid 
civil litigation and to fortify themselves 
under s 145, Cr. P. (J., against the civil 
litigation that might arise in future be¬ 
tween them in icspect of the house in 
dispute. He, thereloie, cancelled his pre¬ 
liminary order and dropped the proceedings. 
After doing so he made the following 

order:— 
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“It is clear from the statement of theS H O 
(Station House Officer) that the inner locks 
to this house were opened by the keys of 
Taracnaud and that he was in possession 
of it when the Police took the house under 
it (?) 1 can, therefore, do nothing else but 

to restore this house (and its articles) to 
him. He is, hereby ordered to take it in 
his possession.” 

it is against this order that Dashrath has 
filed this petition. 

It has been held that although a Magis¬ 
trate has power in case of emergency to 
attach the property which is the subject 
of dispute in proceedings under s. 145, he 
has no power to appoint a Receiver under 
s. 145 (-4), Cr. P. C., and the order appoint¬ 
ing a Receiver under that section is ultra 
vires and illegal. In Subadrcnnma v Satyam 
Sivarni (1) Mr. Justice Ayling, has observ¬ 
ed: - 

‘‘The appointment of a Receiver, how¬ 
ever, appears to be ultra vires. The only 
section authorising such a step is cl. (2) of 
s. 146. Section 146 authorises attachment 
in certain cases after conclusion of the 
possession enquiry and there is no such 
attachment here. I cannot accept the sug¬ 
gestion of respondent’s Vakil that this 
cl. (2) is intended to apply to attachments 
under the preceding section also. If it 
were so, it would have been put in the 
shape of a separate section instead of a 
mere clause of s 146. 

The appjiutmeut of a Receiver mu^t, 
therefore, be set aside as ultra vires t the 
attachment being affirmed.” 

Similarly in ilewa Lai v. Emperor (2) it 
has been held that although under s. 145 
of the Cr. P. C. a Magistrate has in cases 
of emergency the power to attach the 
subject in dispute, but he has no power 
at that sta to appoint a Receiver. 

It is no doubt true that the object of 
effecting an attachment under s. 145, Cr. P. 
C, in cases of emergency is to prevent a 
breach of the peace. The attachment is 
not effected merelj’ to serve as a restraint 
on alienation as is done in civil cases. 
In order to prevent a breach of the peace, 
it may be necessary for the Magistrate to 
tate possession of the attached property 
and manage it during the pendency of 
the proceedings. For this purpose it is 

(1) 7 lad. Cas. 893; 8 M. L. T. 314; 11 Cr. L. J. 536; 
(1910) M. \V. N. 821. 

(2) 44 lad. 0x8. 41; 3 P. L. J. 147; (1917) Pat. 363; 19 
Qr. L. J. 249; 4 P. L. W. 359. 
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quite competent to him in his adminis¬ 
trative capacity or in exercise of his 
inherent jurisdiction to appoint some 
person to manage the property on his 
behalf and subject to his control and 
supervision. The person so appointed is, 
however, in no sense a Receiver but merely 
a servant of the Magistrate, e.g., he has no 
powers which a Receiver appointed under 
s. 146 (2) can exercise. He has simply an 
authority to take possession of the attached 
property and manage it on behalf of the 
Magistrate. I am, therefore, of opinion 
that the order of the Magistrate in ap¬ 
pointing a Receiver under s. 145 was illegal 
and ultra vires. 

I am further of opinion that where a 
Magistrate attaches in cases of emergency 
the property which is the subject of 
dispute under s. 145, Cr. P. C., and after 
recording evidence adduced by the par¬ 
ties to the proceeding comes to the con¬ 
clusion that there is no danger of a breach 
of the peace, and on that ground files the 
proceeding he has no jurisdiction to direct 
that the attached property should be de¬ 
livered to one of the parties to the proceed¬ 
ing, as the effect of such an order would 
be to decide the question at issue between 
the parties. In such a case the proper 
order is to direct that the property should 
remain in his custody and management 
pending decision of a Civil Court on the 
question of title. Such was the order 
ilia le in similar circumstances in Ali 
Muhammad Mandal v. Piggot (3) and Chenga 
Reddi v. Raniasamy Goundan (4). 

The order complained against is set 
aside and it is hereby directed that the 
Magistrate do retain the attached property 
in his custody and management until the 
question of title to the said property is 
decided in a Civil Court. 

o- R. r. Order set aside , 

Z. K. 

(3) GO Ind. Cas. 325; 48 C. 522; 32 C. L. J. 270- 22 
Cr. L. J 213. 

(4) 27 Ind. Cas. 152; 16 Cr. L. J. 101; 1 L. W. 
1032. 


DASHRATH V. TARACHAND. 
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LAHORE HIGH COURT. 

( RnusAL Revision No. 1650 of 1923. 

February 1(5, 1921. 

TTI Air. Justice Martineau. 

T IA IvAli fcilNijH—A ccused—Petitioner 

versus 

EMhEROR—R espondent. 

Criminal Procedure Cole (Act V nf s 1*9 

^ P \\n? ’ dlsmissaf °f—Judgment, contents of. ' 

(V p e ^ an appeal is dismissed under s.'423 of the 
C F. C. the Appellate Court is hound to write a 

ifasZV ' 118 f ° r deterniination - d 

Petit 1011 , under s. -139, Cr. P. C., for the re¬ 
vision ol an order of the Additional District 
Magistrate, Lahore, dated the 6th Janu¬ 
. JUDGMENT. —An order under s. 7 of 

.pj, ' "’as passed against one 

i hakar Singh by Mr. Keough, Sub-Divisional 
Magistrate of Kasur and Thakar Singh's 
appeal was dismissed by the Additional 
Di»tnctMagistrate on the 8th January 1923. 
Pnakar bmgh applied for revision to this 
Court and 1 accepted the application and 
ordeiedthat the appeal should bedisposedof 

?io eS L°k th ^ ground that it had been 
decided by Mr. Keough, who was notcom- 

pe ent to hear an appeal from his own 
order. The learned Government Advocate 
has now moved for a review of my order 
as the Officer who decided the appeal was 
in fact not Air. Keough but Khan Bahadur 
Nawab Muzaffar Khan. 

. d, 1 . 16 nubtaJ \ e " as due to the fact that 
in the copy of the Appellate Courts judg¬ 
ment hleu with the application ioneiision 
Mi. Kc ugh was wrongly shown as the 

olhcer who had decided the appeal. 

AUhough however the appeal was not 
heard by Mr. Keough as 1 had supposed 
the application for revision would never! 
thel.ss hare had to be accepted on the 
ground that there had been no pio er 
decision of the appeal. The older of the 
Additional District Magisliate v as in the 
folloiMng lein.s:—Appellant absent. Wait- 
e d till lj iio( u. 1 see no reason lo inteifere 
5' 1 ! !- e judgment of the lower Couit 
Even if the appeal had teen sumn • r lv 
dismissed undei s. 421 of the Cr. P (.' su. h 
an older would l.ardly have been svjiclnt 

reafn llh.s V°t d , S f° -duation that 
. d] peJJdLt s \ akjl who ^aspiesent was 

fri'tn a lifbiiDg 1 lit lather sb££esls ibat 
the AddiiunaJ District M agistrate did net 
consider the appeal on its merits but die- 
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absence ^ ° U account of the appellant’s 

But as a matter of fact it appears from 
the record that the appeal which had 
been hied on the 18ih August 1922 and 
was adjourned several times before it was 
dismissed was not summarily dismissed 
under s 421 but was dismissed under 
s. 4_3 and, tharefore, the Additional District 
Magistrate was bound to write a judg¬ 
ment stating the points for determination 

and the reasons for his decision which he 
did not do. 

I accordingly dismiss the present ap- 

9 olu at l? n ai \ d maintain my order of the 
-Jth November last directing a re-hearing 

o he appeal not for the reason given 
therein but on the ground that the appeal 
has not been disposed of in the manner 
required by law. 

z ‘ K ‘ Application dismissed. 


NAGPUR JUDICIAL COMMI8- 
„ SIONER’S COURT? 

Criminal Appeal No. 26-B of 19*5 

„ . April 6, 1925. 

R\GHlJNATH Wa 1 dCga0I)k8r ’ A ’ J ' 

KAOHUN ATH— Accused—A pp* lla n t 

versus 

V l —ReSPONDknt. 

rwrll™ t ( °, dt i lACt , XLV °f 1SC0) ' 3 - 302—Murder- 

On cumstantwl evidence , convtction u hen can Lela<ed 

Mmrt < i™ n eSS b° n !t f property stolen from deceased- /re¬ 
sumption— Evidence Act (I of 1S72) * 

of co-accusedl admissibility of-Statement mallei'ore 
Committing Magistrate retracted at trial , valve of. 3 
In cases depending entirely on circumstantial evi¬ 
dence, in order to justify on inference cf guilt the 
incnmmatirg facts found against the accused nist te 
incompatible with his innocence and incapable of 

t^nTlfJr 101 } n UI;Cn •, any , ° ,ter »«8cnable lipo thesis 
than that of his guilt, [p. 517, col 2.1 

^rnperor v Imam Ah Sircar, 8 C W. N. 278; 1 Cr 

isi/'4i c. Z isTrT X A?T l Mali ' 2fi Ind - Cas; 

yectmn 30 of the Evidence Act contemplates a state- 

,^ llch ta ^ er ? L v itself would be sufficient to 
justify the conviction of the person making it for the 

offence for which he is being jointly tried with the 
other person or persons against whe m it is tendered 
An exculpatory statement in which the accused Vries 
to threw the guilt on the shoulders of his co-accused 
cannot be used against thorn, [p 519, col 21 
Empress of India x.Gcnraj , 2 A. 444 M n _u«- j. 

In T d - i UT 38 XV n , d - r “: (»• •.) ?«, relied on . ’ 

Cnder s. 30 of the Evidence Act no probative value 
«n to attached to. .t.tement of»n P ,cc^d E.do 
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before the Committing Magistrate but retracted before 
the Sessions, in considering the guilt of his co-accused. 
[ibid.] 

Where the only evidence against an accused person 
is that he produced certain property which is identifi¬ 
ed as having been stolen from a person proved to have 
been murdered and there is no admissible evidence 
against him to connect him more directly with the 
murder, it is unsafe to convict him of the offence of 
murder, [p. 520, c 1. 2.] 

Empress v. Parbati, A. W. N. (1887) 130. Queen- 
Empress v. Ram Saran, 8 A. 306; A. W. N. (1885) 311; 
4 Ind. Dec. (n. s) 1028, distinguished. 

Appeal against the judgment of the Ses¬ 
sions Judge, Akola, dated the 9th February 
1925, in Sessions Trial No. 13 of 1924. 

Mr. G. P. Dick , for the Crown. 

JUDGMENT. —Moti and Narhari were 
committed to the Sessions Court, Akola, for 
trial on a charge under s. 302, Indian Penal 
Code, of having murdered Sadasukh 
Marwadi at Khatngaon. They were tried 
by the Sessions Judge, Akola, with the help 
of three Assessors all of whom gave their 
opinion that Raghunath and Moti were 
guilty of the murder of Sadasukh and that 
no case had been made out against Narhari 
by the prosecution. The learned Sessions 
Judge agreed with their opinion, acquitted 
Narhari and convicted Raghunath and Moti 
under s. 302, Indian Penal C*>de, and sen¬ 
tenced them both to transportation for life. 
Against this conviction and sentence 
Raghunath and Moti have filed two separate 
appeals. 

The first question for consideration is 
whether the prosecution has succeeded in 
establishing that Sadasukh was murdered. 
It appears from the evidence of P. W. No. 13, 
Ramchandra Rangari, that on 13th October 
1914 he saw a gunny bag containing some¬ 
thing floating on the surface of the water 
of the well in Survey No. 11 situated in 
Mouza Januna. That well is about half a 
mile from the town of Khamgaon where 
the deceased used to reside. As the appear¬ 
ance of the bag was highly suspicious, Ram¬ 
chandra immediately reported the matter to 
the Police who forthwith went to the scene 
and got the bag taken out of the well. The 
bag was torn open and was found to contain 
a dead body of an old man in a sitting 
posture. The body had been placed on a 
piece of cloth with four stones uilder it and 
on the head of the body there was another 
piece of cloth with three stones placed over 
it. A rope with a double knot had been 
tied very tightly round the neck of the de¬ 
ceased. Some hundis , bonds, chits and a 
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few clothes were also found along with the 
dead body in the bag. The body was in a 
decomposed state and was badly stinking. 
Inquest was held when several persons iden¬ 
tified the dead body ,to be that of Sadasukh 
Marwadi who used to reside at the house 
of accused Raghunath in Khamgaon. The 
body was then sent to the mortuary at 
Khamgaon for post mortem examination. 
The Sub-Assistant Surgeon, Khamgaon, 
who was one of the pouches at the inquest 
conducted the post mortem examination of 
that body. He was examined by the Com¬ 
mitting Magistrate and also before the 
Sessions Judge as P. W. No. 15 and his evi¬ 
dence leaves absolutely no room for doubt 
that the deafli of the deceased was due to 
foul play. He deposes that the rope tied 
round the neck of the deceased had a double 
knot and adds “A person wishing to com¬ 
mit suicide by strangulation can give one 
knot to the rope tied round his neck. Put 
he cannot give a second knot, as the tighten¬ 
ing of the rope caused by the first knot 
makes him unconscious on account of the 
pressure on the vital structures of the neck 
and leaves him no strength to give the 
second knot.” In other words according to 
him the double knotted ligature round the 
neck of the decease-d was a clear indication 
of the fact that his death had been caused 
by strangulation by some person other than 
himself. This evidence which I see no 
reason to disbelieve coupled with the cir¬ 
cumstances in which the dead body was 
found conclusively proves that the deceased 
was murdered. 

The next question is whether the prosecu¬ 
tion has succeeded in establishing that 
the appellants were the persons who mur¬ 
dered the deceased. Out of the 20 witnesses 
examined by the prosecution in this case 
not one is an eye-witness to the actual 
murder. The case depends entirely on cir¬ 
cumstantial evidence. In cases of such a 
nature, in order to justify the inference of 
guilt, the incriminating facts found against 
the prisoners must he incompatible with 
their innocence and incapable of explana¬ 
tion upon any other reasonable hypothesis 
than that of their guilt: Emperor v. 
Imnm Ali Sircar (1), Emperor v Kavgal 

Mali (2). It is. therefore, necessary to con¬ 
sider whether the circumstantial evidence 
adduced in this case conclusively proves the 
guilt of the appellants. 

(1) 8 r.. w. N 278: 1 Or. L. .T 124. 

(2) 26 Ind. Cas. 161; 41 C. 601; 15 Cr. L. J. 713, 
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it lias been amply proved that the deceas¬ 
ed before he disappeared used to live at 
hie hcmse of appellant Raghunath and dine 
JMtii Inm on payment of 0-8 0 per day. He 
had disappeared from Raghunath's house 
some days pnor to the discovery of his 
dead body in the well at Januna and as 
Kaghunath had made no report to the Police 
about the disappearance of the deceased' 

and as he could give no satisfactory expla¬ 
nation of the sudden disappearance of the 
deceased, suspicion naturally fell upon him 

?P\vv 1 n ICe , luduced one Mathooram 

tivnl'-X o W l 1Q was on fai,J y intimate 
terms with Raghunath to make enquiries 

fiom the latter. Nathooram accordingly 

approached Raghunath and asked him 

whether he had murdered Sadasukh and 

thrown his body into the well in Survey Xo 

11 of Januna Raghunath at first denied all 

v»o°r f ( ^ ll ! e a ^ a * r but when pressed 
hard to tell the truth, he admitted to 

-Nathooiam that he had murdered the deceas- 
ed saying * * * (this act has been done by 
me) Aathooram communicated this infor¬ 
mation to the Police and thereupon Raghu- 
nath was taken to the Circle Inspector, 

St , T h , e . lat , ter questioned Raghu- 

nath who told him the details of the whole 

story and admitted to him that he had the 

property of the deceased with him and agreed 

to produce it. He then led the Police and 

panches to the temple of the Sati which is 

quite close to his house and is separated 

from it by a small lane. He took them to 

the north east corner of the compound of 

h ?‘ e “ p e and from that spot he unearthed 

LlT»nH rtl u eBl co , nta ‘uing some ingots of 
gold and silver and some gold kadas and 

vJL P VTh S ° f a br ° ken S° ld hasii. The 
Rs 150Q th6 pr0perty 80 rec °vered was about 
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of the other sovereigns. He told the Police 

t. h f h A I'l O r] rr i -_- « _ . • 


. The Police had come to know during their 
investigation that the deceased Sadasukh 
was possessed of many gold ornaments 
and sovereigns. Accused, Raghunath took 
out the ornaments but no sovereigns and 
so he was asked what had become of the 
sovereigns. At first he hesitated hut later 
oil promised to produce the sovereigns also 
He then took the Police and pancAefto his 

bn, U s« a \ d fr ° m the northe m room of his 
bp r, Wh ^ cotton had been stacked in 

hafs’ h Tbfi°P OI,t 3 t asnl from one of the 

when emptied was found 
80 . s °vereigns (article L) He 
was then questioned as to what had become 


. § O-- UiU A 

t jt lj e pad given some sovereigns to accus¬ 
ed Moti. 1 hereupon ihe party proceeded 

to the factory of Moti’s malik wliich was 
c ii^e • and "’here Moti was sleeping and 
called upon him to produce the property 
which had been given to him by Raghunath. 

' i • i was not P^pared for this surprise 

which was suddenly sprung upon him. Pie 

is said to have exhibited some nervousness 

for a second or so but ultimately agreed to 

produce the property. He led the party to 
the compound of his maliks factoiy where 
he was sleeping, and removing a bamboo 
post of a mandwa , he took out from inside 
the hole a small bundle containing a gold 
bar weighing 26 tolas 8 masas, 2 pieces of a 
gold bar weighing 6 tolas 1 masa and a 
piece of gold hash (articles X, O and P). 
He was then asked what had become of ihe 
sovereigns given to him by Raghunath. In 
reply he told the Police that f he 8sovereigns 
which Raghunath had given to him had 
been changed into rupees at the shop of a 
sar-af and that the rupees had been paid to 
Raghunath. That saraf is (P. VV. No. 2) 
Mathuradas whose evidence read with the 
evidence of (P. W. Xo. 3) proves that accus¬ 
ed Moti had taken 8sovereigns about 2 or 
3 days before his arrest to Mathuradas’ 

shop for being cashed and got Rs 120 in ex¬ 
change. 

In short, property worth more than 
Ks. 5.00U in the shape of gold and silver 
bars and gold ornaments and sovereigns was 
recovered from the possession of the appel¬ 
lants by the Police. The appellants are too 
poor to own property of so much value nor 
is it their case that all the property which 
they so produced is their property. On the 
oth^rhand Moti states that the property 
which he produced before the Police was 
given to him b 3 7 accused Raghunath though 
he is unable to say how Raghunath got it. 
Kaghunath admitted both in his prelimi- 
nary statement and in his examination in 
the Sessions Court that ihe property pro- 
duced by Moti before the Police was given 
by him to Moti; hut while he admitted in 
his preliminary statement that the property 
which Moti produced before the Poliee was 
out of Sadasukh’s murder, he stated in the 
Sessions Court that the properly given to 
Moti by him was his own property. I have 
no doubt that his subsequent statement is a 
pure invention and I hold on the strength 
of his first statement that the property, 
which he gave £o Moti and which Moti pro- 
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duced before the Police, was the property of 
the deceased Sadasukh. 

1 have already stated that Raghunath pro¬ 
duced property before the Police from two 
places, that is a lota containing gold bars 
and ornaments, etc. of the value of Rs 2,500 
or so from the compound of Sati’s temple 
and So sovereigns from cotton bag kept in a 
room of his house. In his preliminary state¬ 
ment made before the Committing Magis¬ 
trate (P 21,) Raghunath clearly admitted 
that the property which he produced before 
the Police from both the places referred to 
above belonged to deceased Sadasukh. But 
in the Sessions Court while he admitted 
having produced 86 sovereigns before the 
Police from a room of his house, he denied 
having produced any property from the 
compound of Sati’s temple and stated that 
the Police took him to Sati’6 temple and 
poiuting to him a spot in the compound of 
that temple asked him to dig there and 
that from that place a lota , containing gold 
bars and ornaments, was recovered. He 
stated that he did not know to whom the 
lota and its contents belonged. He alleged 
that the sovereigns, which he produced 
from a cotton bag in his house were his 
own property. I have no doubt that his 
statement in the Sessions Court is a pure 
fabrication and his preliminary statement 
before the Committing Magistrate in regard 
the production of property, which has been 
amply corroborated by the evidence adduc¬ 
ed by the prosecution in this case leaves 
absolutely no room for doubt that he pro¬ 
duced property before the Police from two 
places and that the so produced was the 
property of deceased Sadasukh as admitted 
him in his preliminary statement 

So far as appellant Raghunath is concern¬ 
ed the following facts have been clearly 
proved against him :— 

(а) that the deceased Sadasukh used to 
live at Raghunath’s house until he dis¬ 
appeared; 

(б) that Raghunath made no report 
about the sudden disappearance of the 
deceased to the Police or to anybody else; 

(c) that within a few days after the disap¬ 
pearance of the deceased his dead body was 
found in a well in Januna, which is about 
half a mile from the house of appellant 
Raghunath; 

(d) that shortly after the recovery of the 
dead body appellant Raghunath admitted 
to Nathooram that he had murdered the 
deceased; 
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(e) that after this confession Raghunath 
produced from two places considerable valu¬ 
able property worth about U 9 . 4,000 belong¬ 
ing to and in tlie possession of the deceased 
until his death. 

All these Iact9 taken together conclusively 
prove that appellant Raghunath murdered 
the deceased for the sake of his property. 
He was rightly convicted and I dismiss his 
appeal. 

The case of appellant Moti, however, 
stands on an entirely different footing. The 
only fact which the prosecu ion has been 
able to prove against him is that he was 
found in possession of some property said 
to belong to the deceased. It is urged that 
this fact read along .with the preliminary 
statement made by accused Raghunath 
(P 21) is sufficient to justify Moti’s convic¬ 
tion for the murder of the deceased Sada- 
eukh The preliminary statement of accus¬ 
ed Raghunath which is sought to be used 
against Moti is an exculpatory statement in 
which Raghunath has tried to throw the 
entire blame upon Moti and Narhari. He 
has stated therein that Moti and Narhari 
committed the murder of the deceased and 
that he simply witnessed it and had no 
hand in it. Such a statement does not 
come within the purview of s. 30 of the 
Evidence Act. That section contemplates 
a statement, which taken by itself, is suffi¬ 
cient to justify the conviction of the person 
making it for the offence for which he is 
being jointly tried with the other person 
or persons against whom it is tendered. 
As observe l bv Straight. J., in Empress of 
Inliav. Ginraj (3) the confessing prisoner 
must tar himself and the person or persons 
whom he implicated with one an 1 the same 
brush. Moreover, this statement was re¬ 
tracted by Righmxth in the Sessions 
Court and no probative value can be 
attached to it in considering the guilt of 
accused Moti. 

It has no doubt been held in twceases, 
viz., Queen- Em or ess v. Sami (4) and Public 
Prosecutor v. Chiareldi Munayya (5) that in 
cases in which murder and robbery have 
been shown to form parts of one transaction, 
recent and unexplained possession of stolen 
property in the absence of circumstances 
tending to show that the accused was only 
the receiver of the. property, would not only 

(3) 2 A. 441; 4 Ind. Jur. 581; 1 Ind. Dec. (s. 9 .) 851. 

(4) 13 M 12G; 1 Weir 293; 4 Ind. Djc. (s', a.j 1003. 

f5) 12 Tnd. Cas. 052. 21 M. L. J. 1071; (1911) 2 M. W. 

N. 478; 12 Cr. L. J. 564. 
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he presumptive evidence against the 
prisoner on the charge of robberv but also 
on ihe charge of murder. In both the above 
rases, there was other circumstantial evi¬ 
dence besides possession of stolen proprrty 
against the prisoners to connect them more 
or le'S directly with the murder, but in the 
present case, however, there is not an iota 
of admissible and legal evidence connecting 
Moti which the offence charged against him 
except possession of some property. The 
prosecution has not even shown that Moti 
was on visiting terms with the deceased, or 
that he used to visit the house of Ragiiu- 
nath, or that he and Raghunath were seen 
talking together before the disappearance 
of the deceased or that the deceased was 
la9t seen alive in their company, or that 
they were, seen near the well where the 
body of the deceased was found about the 
time of the disappearance of the deceased. 
In the absence of any such evidence or 
evidence of a similar nature connecting 
Moti with the murder of the deceased it 
would be extremely unsafe to convict him 
of the principal crime of murder on the 
sole ground that he was found in possession 
of some property belongingto the deceased. 
The property found in his possession has 
not been identified by independent witnes¬ 
ses as being the property of the deceased. 
In fact the property found in his posses¬ 
sion is not capable of identification. We 
11 preliminary statement of 

Raghunath before us which shows that the 
property found with Moti was the property 
of the deceased. That statement though 
admissible in evidence as against Raghu¬ 
nath has no evidentiary value as agcunst 
Moti. ° 

1 shall, however, assume that the property 
recovered by Moti was the property of the 
deceased as stated by accused Raghunath 
in his preliminary statement. Even then 
in the absence of other circumstantial evi¬ 
dence directly connecting Moti with the 
crime of murder, I am not prepared to up¬ 
hold his conviction on the sole ground that 
he was found in possession of some propertv 
belonging to the deceased. In the case of 
Empress v. Parbati (6), Straight, J., follow¬ 
ing the decision in Queen-Empress v Ram 
Saran (7) has observed “I do not mean to 
say that such possession is no evidence 
against the person, or that when taken in 
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conjunction with other independence cir¬ 
cumstances, it may not be of great import¬ 
ance and value in determining the guilt of 
the peison who is found in such possession 
of the principal ciime of murdir. Rut I 
think that, standing by itself, it would, for 
the reasons I have given in that case to 
which I have already referred, he an unsafe 
and dangerous inference to draw from the 
mere possession of property stolen from a 
person recently murdered, that the person 
in possession of such property must neces¬ 
sarily have been concerned in the murder 
It is most undoubtedly material from and 
upon which a Court may reasonably hold 
the person guilty, of having stolen the 
articles or of receiving Ihem knowing them 
to have been stolen. But as I have already 
remarked, it requires a very long and 
dangerous leap to jump to the conclusun 
that the possession of the property, standing 
by itself , is necessarily adequate proof of 
participation in a murder. Therefore, I 
do not think that the possession of ihe 
stolen property in this case was a mateiial 

which, without other matters to fortify it , 
was of such a character as to justify the 
learned Judge in drawing the inference 
•which he did.” I respectfully agree with 

these observations and hold that where ihe 

only evidence against an accused person is 
that he produced certain property which is 
identified as having been stolen from a 
person proved to have been murdered and 
there is no admissible evidence against him 
to connect him more directly with the 
murder, it is unsafe to convict' him of the 
offence of murder. I accordingly set aside 
the conviction and sentence pissed on Moti 

and direct that he be acquitted and set at 
liberty. 

z. k. Conviction and sentence set aside. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 178 of 1925 

May 20, 1925. 

Present: —Mr. Justice Mukerji. 
NARAIN DUTT TEWARI-Apfl-ont 


(6; A. W. N. (1887) 130. 

10’8 8 A ' 3051 A ‘ W ' N ' (1885) 3U; 4 Indl Pec - (*• »•) 


versus 

RUDRA DUTTRHATT and another— 

Oppo-itk Part* rc<. 

Penal Code (Act XI.V of I860), s. J,77-A- Falsi¬ 
fication of accounts-Wrongful gain Falsification 
for purpose of obtaining money actually due—Offence. 
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' Accused falsified the account books of a Bank with 
It view to obtain money which was due to him from the 
Bank but wh ch could* not be obtained at once and in 
a fair manner and which under certain circumstances 
mav not have been possible to obtain in full: 

Held , that the accused was guilty of an offence 
und3 r a. 477-A of the Penal Code 

Queen-Em press v. Muhammad Saeed Khan, 21 A. 
113; A \V. N. (1898) 197; 9 Ind. Dec. (n. s.) 781, 
followed. 

Criminal reference made by the District 
Magistrate, Almora, dated the 18th of 
March 1925. 

Dr. M. L. Agarwala , for the Applicant. 
The Assistant Government Advocate, for 
the Crown. 

Sir Dr. Tej Bahadur Sapru, Messrs. Hamid 
Basan and P. A 7 . Sapru , for the Opposite 
Parties. 

JUDGMENT. —This is a criminal case 
on the Revision Side of this Court. The 
Court took, action of its own accord and 
sent for^the record of the case. 

It appears that the opposite parties Rudra 
Dutt Bhat and Gauri Dutt Karnatak 
were two accused persons who were called 
before a Magistrate to answer charges 
under ss. 423 and 477A of the Indian Penal 
Code at the instance of one Narayan 
Dutt Tewary. The learned Magistrate in 
a judgment in which he slated the facts 
and the evidence very clearly came to 
the conclusion that on the facts found by 
him no offence under either of the sections 
had been ma le out. He accordingly dis¬ 
charged the accused persons. Narayan Dutt 
Tewary took the matter to the District 
Magistrate and while the case was still 
before him this Court sent for the record. 
The Magistrate, in sending for the record, 
recorded his opinion that there was no 
ca-?e made out under s. 423 of the Indian 
Penal Code, but there was enough material 
before the learned Trying Magistrate on 
which he could and should have framed 
a charge under s. 477A of the Indian 
Penal Code. 

The case has been very ably argued 
on either side and the question for de¬ 
termination is whether on the facts found, 
the accused persons were entitled to a 
discharge or whether a charge should 
have been framed and the case tried either 
bv the Magistrate himself or committed 
to the Court of Session. As in my view 
the order of discharge was not warranted 
by the statement of the law, I will briefly 
state the facts as found by the Magistrate, 
without expressing any opinion whatso¬ 
ever as to whether the facts should be 
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finally accepted or not as correct. It will 
be for the Court which finally tries the 
opposite parties to come to conclusions of 
facts on Bearing such evidence as may 
be adduced on oehalf of the defence. The 
accused persons, 1 understand, have already 
been examined by tlie learned Magistrate. 

The Punjab Industrial Bank opened a 
branch at Almora some time in August 
1922 and it closed its doors on or abcut 
the Gill of March 1924. The complainant 
Narain Dutt was appointed the cashier on 
making a deposit as security of a sum of 
Rs. 5,000. This money was to bear certain 
interest, and was re-payable on the expiry 
of 12 months unless of course a fiesh 
contract as to security was entered into. 
Similarly Gauri Dutt, one of the opposite 
parlies, was appointed an accountant and 
he deposited a sum of Rs. 1,000 for a 
period of six months. His appointment 
was made some time in July P.<23 and the 
money deposited by him was re-payable 
some time in January 1924. The opposite 
party Rudra Dutt, as the manager of the 
local branch, made a deposit of a sum 
of Rs. 2,000 for a period of 12 months. 
He was appointed in May 1922. In spite 
of his repeated offer to resign and re¬ 
quest to be relieved he was obliged to 
continue in office up to some time in Janu¬ 
ary 1924. Narain Dutt Tewari on the 
expiry of the six months for which he 
had made the deposit brought a suit 
against the Bank for recovery of his money 
and obtained a decree In execution of 
it he caused the attachment of certain 
securities (promissory notes) held by the 
local branch of the Bank and then it was 
discovered that the securities had been 
transferred. It is this transfer and the 
method by which it was done which forms 
the subject-matter of Narain Dutt’s com¬ 
plaint. 

It appears that there was a firm trading 
at Almora under the name and style of 
J. Bhatt and Sons and Rudra Dutt, one 
of the opposite parties, was interested in 
that firm. On the 22nd of Decern her 1923 
an entry was made in the books of the 
Bank showing that J. Bhatt and Sons 
made a deposit of a sum of Rs. 1,000 in 
the Bank. On the same date a debit 
entry was made against Gauri Dutt show¬ 
ing that he borrowed a sum of Rs. 1,000 
from the Bank and gave by way of se¬ 
curity a promissory note executed by him¬ 
self and his father. On the same date 
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promissory notes held by the Bank to the 
value 01 nearly Rs. 1,000 were sold to J. 
-Bnatt and bons and they transferred 
the same to Gauri Dutt. *It has been 
found by the Magistrate that as a matter 
of fact no payment in cash or kind was 
ma le by J. Bhatt and Sons into the 
Bank. It has been found by the Magis- 
tarte that the whole arrangement was 
really a fictitious transaction and the 
real transaction was this. The deposit 
made by Gauri Dutt was repayable to 
him on the 17th of January 1024. The 
doors of the Baniv might be closed on 
any day, it being in such a tottering con¬ 
dition. Gauri Dutt and his father gave 
the promissory note as against the de¬ 
posit and in the meantime got back their 
money in the shape of promissory notes. 

On these findings, briefly stated, the 
question that the learned Magistrate had to 

decide was whether there was an intention 
to defraud the Bank within the meaning 
of s. 477-A of the Indian Penal Code. 

It has been conceded before me and it 
was conceded before the learned District 
Magistrate that s. 423 of the Indian Penal 
Code was probably not applicable. The 
question is as to the applicability of s. 
477-A. That the account books were falsified 
admits of no doubt. If an intention to 
defraud is established there would be a 
case apparently established against the 
opposite parties so as to justify further 
proceedings. 

Sir Tej Bahadur Sapru with his usual 
lucidity and clearness has put the entire 
case of his clients before me. He argued 
that the opposite parties had not the 
slightest interest to injure the Bank or anv 
creditors of the Bank to the extent of a 
single pie. All that they were anxious for 
was to secure their own money which 
was going to be justly due to Gauri 
Dutt. The Bank was still operating though 
in a very unsatisfactory condition. No 
undue advantage was taken and only a 
legitimate claim was satislied. He Pointed 
out that the District Magistrate limself 
expressed an opinion on the point as fol¬ 
lows :— 

‘‘The extent to which others would be 
defrauded is no doubt somewhat nebulous 
and uncertain.” 

Sir Tej Bahadur argued that if in the 
course of liquidation (the Bank has alreadv 
probably gone into liquidation) it transpired 
that the circumstances in which the Bank 
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was situated Gauri Dutt was not entitled 
as a cieditor of the Bank to the entire 
amount of his deposit there would be 
civil liability against him and he could 
be made to disgorge the whole or a part 
of the money taken by him under pro¬ 
ceedings taken in liquidation. He cited 
several cases, English and Indian 
I have given my best consideration to 
virJ, argUmentS . ai ? d have examined the 

anous cases cited. In my opinion, which 
iivpn h ° 3ta i te bnef,y for reasons already 

frh>d ' t\! Z ' thQ Case wiH have to be re¬ 
record f ere r enough material on the 
iccord for directing a further enquiry 

Some of the facts as found by the Ma^if- 

oarMpi 1 ? 6 ! be - 6n i disp ” ted by the opposite 
thoi tl ‘ lnC U ias been ex P r essly stated 

that there were material documents in 

lKr« e - parties hands which would 
establish their innocence conclusively. In 

whether 11 n?StaDCeS ’ 1 . Wi . ]1 ^iefly indicate 

yhethei in my opinion a case under 
s. 4 7 / - A could be held as proved on the 
facts found by the Magistrate 

As ah-eady stated, falsification of account 

j Bhott ^nd 1 ^ hdS been ^bablished that 

of R . non nd l S ° nS 1 \ ever made a deposit 
of Ks. 1,000 and were, therefore, not entitled 

Thp P, I!M Se any securiti es of the Bank, 
ine whole arrangement was one by which 

Gauri Dutt obtained securities worth his 

fhf'na. u V1 K h - 0Ut the hi " her authorities of 
the Bank being aware of the fact. The 

snle question, therefore, is whether in the 

intent^ t ad ,°? ted , the r ^ was or was not an 
intent to defraud. That the falsity of 

the account was made to deceive the Bank 

r nt M he . office >'s of the Court 

?*** ° f Ilf luidation admits of no doubt, 

• „ t t C etd f r Wlth ,he intention of deeeiv- 
",;i h . ere b t e . an attempt to obtain an undue 
advantage there would be in law an intent 
to defraud The case of Queen Empress v. 
Muhammad Saee.d Khan (1) decided in this 
Court as long back as in 1898, is in point. 
Baneiji, J„ quoted from Sir James Pitz 

Law e nf R ep . he " s history of the Criminal 

hr 7i°b 5ngl i nd - Vo *. 11 P- 121, and held 
in the case before hun that whether the 

Wiaei or the narrower construction adopt- 

tlL hy t dl . fferent _ Courts were adopted, 
the intention to defraud was established 

p n ,.‘ h ® , c . ase , b ef or e him. In that case a 
olxce Head Constable had removed ad¬ 
verse remarks from his service roll and 
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fabricated favourable remarks. It was 
found Ijiat the object of Said Khan was 
to obtain an advantage to himself by way 
of advancement in service which he was 
not likely to gain if the adverse remarks 
were left on the record. I have no doubt 
that the interpretation put by Banerji, J. 
was a proper interpretation to put on the 
word fraud and various expressions in¬ 
volving the word as used in the Indian 
Penal Code. In this case the intention 
was to obtain an advantage which could 
not be obtained at once in a fair manner. 
The Bank might fail any day and it might 
take years to recover the money. Then the 
Bank might not be able to pay its debts 
to the fullest extent and some of the 
money -deposited might not be realised at 
all. The mere fact that a sum of Rs. 1,000 
was going to fall due shortly was really 
immaterial. The points urged by Sir Tej 
Bahadur are really matters that go to 
extenuate the seriousness of the offence, 
and I : have no doubt that they would be 
considered (if there be a conviction) when 
sentence is passed. 

I hold that the order of discharge was 
not justified and I send back the record 
to the District Magistrate of Almora with 
the direction that it be sent down to the 
Magistrate who tried the case and in the 
case of his transfer to some other Magis¬ 
trate for further enquiry. 

2 . k. Case remanded ; 

Further enquiry ordered. 
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Where in a penal Sintute an equivocal word or 
ambiguous sentence leaves a reasonable doubt of its 
meaning which the canons of interpretation fail to 
solve, the benefit of the doubt should be given to the 
subject and against the Legislature which lias failed to 
explain itself properlv and elearlv. | p. 525, cols. 1 Ac 2.] 

Hull Duck Co. v. Browne , (183i) 30 R R 459; 2 15. & 
Ad 13; 109 E. R. 1059, followed. 

The reason for the presence of s. 471 of the Penal 
Code on the Statute book in the somewhat unusual 
language which is employed therein, is in order to 
provide a useful alternative charge in cases where 
there is uncertainty as to whether the person on trial 
is himself the forger of the document, or lias merely 
used it as genuine, knowing it to be nothing of the 
sort. The section is directed against persons other 
than the forger himself, [p. 524, col. 2.] 

A person who has been convicted under s. 467 of the 
Penal Code of forgery of a document cannot also 
be convicted under s. 171 of using it as genuine, 
[p. 525, col. 1.] 

Appeal against the judgment of the 
Sessions Judge, Amraoti, dated the 19th 
February 1925, in Sessions Case No. 18 of 
1924 

Sir Dr. H. S. Gouv t for the Appellant. 

Mr. G. P. Dick , for the Crown. 

JUDGMENT.— The appellant Ismail 
Panju has been convicted by the Sessions 
Judge, Amraoti, of an offence under s. 471 
read with s. 467, Indian Penal Code, and 
sentenced to 18 months’ rigorous impri¬ 
sonment. This sentence has been ordered 
to run consecutively with the previous 
sentence passed on the same appellant in 
Session Case No. 18 of 1924 on the 12th of 
January 1925. In that case tlie present 
appellant was convicted of abetment and 
forgery under s. 467/109, Indian Penal 
Code, and sentenced to two years’ rigorous 
imprisonment and to a fine of Rs. 1,000. 
On appeal to this Court my predecessor, 
in his judgment, dated the 7th of February 
1925, dismissed the said appeal. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 30-B of 1925. 

April 15, 1925. 

Present: —Mr. Findlay, Offg J- C. 
ISM A i L P AN J U—Accused— A ppellant 


versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), ss. 1,67 1,71—Forgery 
•-Using forged document as genuine — Co. viction for 
separate offences, legality of—Interpretation of Statutes 
—Penal Statute—Benefit of doubt. 

A penal Statute should be const rued in a btnet ana 
narrow sense and no violence must be done to the 
language in order to bring people within it but rather 
care must be taken that no one is brought within it 
who is not within its strict language, [p. 52a, col. l.J 
London County Council v. Aylesbury Co.. (1898) 1 Q. 

B. 10S; 61 J. P. 759; 67 L. J. Q. B- 24; 77 L. T. 440, 
followed. 


As is apparent from the judgment of 
the learned Sessions Judge, the present 
appellant was put on his trial separately 
in respect of the offence under s. 471, Indian 
Penal Code, that is, of using the forged 
kabuliyats by producing them in Civil 
Sui; No. 139 of 1923. It is now common 
ground, however, that the appellant did 
produce these kabuliyats in Court and 1 
am now only concerned with the question 
of whether the present appellant was rightly 
convicted of the independent offence under 
s. 471 read with s 467 in spite of his pre¬ 
vious conviction under s. 467/109 in res¬ 
pect of the same documents. 

The law applicable has been discussed to 
some extent in para. 8 of the judgment 
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appealed against. Abdul Rahim, J., of the 
Madras High Court in Criminal Appeal 
No. 603 of 1 iJ 15, decided on the 15th of 
December 1915, held that the forger of an 
instrument, although convicted under 
s. 167, could further be convicted of the 
offence under s. 471, Indian Penal Code, 
cf. In re, Madia Chinnagi Reddi (1). The 
learned Justices Abdul liahim and Phillips 
there differed from the view taken by Aikman, 
J., in Qneen Empress v. Umrao Lai (2), 
a case which will subsequently be referred 
to. In Gajaman Sakhavam v. Emperor (3) 
Hallifax, A. J. C., also considered this 
question and decided that there was 
nothing to prevent a forger from being 
convicted both of forgery and of using as 
genuine the forged document. The learned 
Additional Judicial Commissioner remarked 


there as follows: — 

“The appellant has been convicted of 
abetting the forgery of a power-of-attorney 
and also of the abetment of the com¬ 
mission of forgery with intent to cheat, 
and ha9 been sentenced to concurrent 
period of five years’ rigorous imprisonment 
for each offence. But he has been acquit¬ 
ted of the charge of abetting the use of 
a forged document on the ground that ‘it 
has been held in more than one case that 
a forger cannot be convicted both of for¬ 
gery and of using as genuine the forged 
document.’ In the first place I cannot see 
the necessity of any mention of abetment, 
the appellant himself did all the using of 
the forged document that was done. But 
there certainly never has been anv judicial 
decision to the effect stated. If a man 
commits two offences he can certainly be 
convicted of them both more especially 
when they are separate transactions and 
the commission of one does not necessarily 
involve the commission of the other. Tl/e 
appeal is dismissed.” 

My attention has also been directed to 
a decision of the Allahabad High Court in 
Criminal Appeal No. 4-10 of 1912, decided 
on the 24th October 1912, in which Knox 
and Rafique, JJ., held that an accused 
could be convicted at one and the same 
time of offences under ss. 467 and 47J, 
Indian Penal Code, in respect of the same 
document: cf. Radri Prasad v. Emperor (4) 

(1) 32 Inch Cas. 665 at p. 667; 17 Cr. L. J. 73 ‘ 

(2) 23 A. 81; A. W. N. (1000) 205. 

( 3M7 Inch Cas. 825; 25 Cr. L. J. 473; (1924) A. I. K. 

86i 4) 35A In 6 d 3 Ca8 ' ?97; 10 A ‘ L ' J ' 473; 13 Cr * L - J - 


On the other hand, I have been referred to 
a decision of Baker, J. C\, in Digambar v. 
Emperor (5) which is precisely tothe contrary 
effect. The learned Judicial Commissioner 
in the said judgment did not, however, dis¬ 
cuss the question in detail and simply fol¬ 
lowed the decision in Queen Empress v. 
Umrao Lai (2) quoted above. 

Turning now to the latter case, I find 
myself greatly impressed by the reasoning 
of Aikman, J. To mv mind also the lan¬ 
guage of s. 471, Indian Penal Code, most 
obviously suggests that this provision is 
expressly directed against some person 
other than the forger himself. Had the 
intention of the Legislature been that the 
same person could be convicted both under 
ss. 467 and 471, Indian Penal Code., we 
should have expected the learned framers 
of the Code to have drafted s. 471 in a 
very, different language from that which 
obtains therein. Obviously, I think 
the reason for the presence of s. 471 on 
the Statute book in the somewhat unusual 
language which is employed therein, is 
in order to provide a useful alternative 
charge in cases where there is uncertainty 
as to whether the person on trial is him¬ 
self the forger of the document, or has 
merel}' used it as genuine, knowing it to 
be nothing of the sort. 

It seems to me that, coming down to 
fundamentals, the present appellant has 
already been convicted of the essential 
offence involving the dishonest or fraudu¬ 
lent intention of making use of thisdocu- 
ment in the way, he did, within the meaning 
of s. 464, Indian Penal Code. Although, 
no doubt, the act of producing this docu¬ 
ment in Court is a separate act in point of 
time and place, it is impossible, in my 
opinion, to regard these two acts as two 
separate and isolated offences when the 
forger and the person who afterwards 
makes use of the document is one and 
the same, in an analogous case of a 
double conviction under ss. 471 and 474, 
Indian Penal Code. Hnlmwood and Imam, 
JJ., in Mobarak Ali v. Emperor (6) held 
that convictions under ss. 471 and 474 
could not stand together. In the one 
case the offence is the use of a document 
as genuine, w'hich is known to be forged, 
and in the other the offence is the posses- 


(5) 88 lnd. Cas. 1051: 26 Cr. L. J. 1275. 

( 6) 15 lnd. Cas. 81; 17 C. W. N. 94; 13 Cr. L. J. 

449. 
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flion of such a document with intent so 
to use it. In the present case, therefore, 
it seem to me that although there was 
the further physical act of producing the 
document in Court, this factor does not 
constitute, in the circumstances of the 
case, a separate offence. That offence was 
completed when the document was forged 
with the intention of so producing it. 

Still further, as I have ahead}’ pointed 
out, it seems to me that the language of 
s. 471 shows only too clearly that it was 
directed against persons other than the 
forger himself. On these grounds I find 
myself in full agreement with my predeces¬ 
sor’s decision in Badri Prasad v. Emperor 
(4) quoted above and the decision of Aik- 
man, J., in Queen Emprees v. Urnrao , (2). 

In conclusion 1 desire to look at this 
matter lrom still another point of view. 
Let us assume that the framers of the 
Indian Penal Code when s. 471, Indian 
Penal Code, was drafted, had not speci¬ 
fically in mind the question whether or 
not it was to be applicable to the actual 
forger himself. Turning now to the lan¬ 
guage of s. 471, let us concede that it is 
capable, on the face of it, of two different 
interpretations. It may be equally per¬ 
missible to argue that, as the using of the 
forged document isa separate act, such using, 
having, regard to the language used in s. 471, 
Indian Penal Code, constitutes a separate 
offence from the forgery. It is, however, 
equally permissible to postulate that the 
words “as if he had forged such document" 
are equivalent to “ as if he had been the 
forger himself.", in which latter case clear¬ 
ly a separate conviction could not be had 
against the forger. In those circumstances 
undoubtedly tne principle to be followed 
in applying the law in the present case 
i9 that a penal Statute like the one we are 
concerned with should be construed with 
the strict and narrow sense. When an 
enactment may entail penal consequences, 
no violence must be done to its language 
in order to bring people within it, but 
rather care must be taken that no one is 
brought within it who is not within its 
strict language [see Wright, J., London 
County Council v. Aylesbury Go. (7)j. Thus 
where an equivocal word or ambiguous 
sentence leaves a reasonable doubt of its 
meaning which the canons of interpretation 
fail to solve, the benefit of the doubt 

,.(J> (1898; 1 Q. B. 106; 61 J. P. 759; 67 L. J. Q. B. 24; 
I' m r. 440. 
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should be given to the subject and against 
the Legislature which has failed to explain 
itself properly and clearly [cf. Hull 
Dock Co. v. ILowne (8)J. Applying this stan¬ 
dard to appellant, undoubtedly the con¬ 
struction favourable to him must be 
placed on the language of s. 471, Indian 
Penal Code. 

I, therefore, for the above reasons am 
of opinion that the present conviction for 
the offence under s. 471 read with s. 467 
cannot stand and it becomes unnecessary 
to consider in detail the other matters 
which have been agitated in the present 
appeal. The conviction and sentence ap¬ 
pealed against are reversed and the ap¬ 
pellant is acquitted. 

z. K. Conviction reversed. 


(8) (1831) 36 R. R. 459; 2 13. & Ad. 43; 10!) E. R. 
1059. 


RANGOON HIGH COURT. 

Criminal Revision No. 1916 B of PJ24. 

November 28, 1924. 

Present: —Mr. Justice Brown. 
EMPEROR— Prosecutor 

versus 

ISHAHAT AND ANOTHER — ACCUSED. 

Criminal Procedure Code (Act V of ISOS), ss. 207 
251/, 357—Commitment to Sessions, when can be made 
— Magistrate, power of, scope of. 

Section 347 of the (Jr. P. C. 'is couched in general 
terms and confers very wide powers upon Magistrates 
Th-*re is no suggestion in the section that the enlv 
possible reason fora competent .Magistrate to commft 
a case to the Sessions is that he will not be able to 
pass a sutficiently severe sentence, [p. 526, col. 1.1 

Where a Magistrate decides under s. 207 of the Cr. 
P. C. that a case is one which ought to be tried bv 
the Court of Session then he must follow the pro¬ 
cedure laid down by Ch. XVII of the Code and not 
the procedure prescribed by Ch. XXI. Section 254 of 
the Code can have no application whatever to such 
a case. This section merely lays down what a Magis¬ 
trate must do when proceeding with the trial of a 
warrant case. It would be undue extension of its 
scope to hold that it is meant to fetter the scope of a 
Magistrate in all circumstances. Section 317 of the 
Cr. P. C. is a general section and applies to all 
enquiries and trials. It gives the Magistrate power to 
deal with a case under the provisions of Ch. XVII a t 
any stage before the judgment is signed and if this 
pDwer is exercised then the provisions of s. 254 of the 
Code are no longer applicable, [p. 526, col. 2 1 
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Criminal revision from an order of the 
Special Power Magistrate, Mergui, in Cri¬ 
minal Trial No. 226 of 1924. 

JUDGMENT,—The Sessions Judge, 
Mergui, iiad referred to this Court the pro¬ 
ceedings in which Ishahat and one have 
been committed to stand their trial before 
his Court, with a recommendation that the 
commitment order be quashed. The re¬ 
commendation is based on one of the 
grounds that the Magistrate had in the 
circumstances no powers to commit to Ses¬ 
sions. Under the provisions of s. 254 of 
the Cr. P. C., relating to the procedure to 
be observed in the trial of warrant cases, 
if there are grounds for presuming that 
the accused has committed an offence tri¬ 
able under the Chapter, which the Magist¬ 
rate is competent to try, and which, in his 
opinion, could be adequately punished by 
him, the Magistrate is bound to frame a 
charge in writing against him. The con¬ 
tention is that this section allows no dis¬ 
cretion to the Magistrate, and forbids him 
from committing to Sessions unless he is of 
opinion that he is either incompetent to 
try the case or is unable to inflict a suffi¬ 
ciently severe sentence. There is authority 
for this view in the case of Quean-Empress 
v. Kayemullah Maudal (1). This case was 
followed in the Allahabad case of Emperor 
v. Bindeshri Goshain (2) but in this later 
case.no further reasons for the decision were 
given. The contrary view has been taken 
by a Bench of the High Court of Madias 
in the case of the Crown Prosecutor v. 
Bkagavathi (3). There is so far as I know 
no published decision on the point by any 
Court in Burma. In spite of the support 
he derives from the Calcutta and Allah¬ 
abad cases, I am unable to accept the view 
of the law taken by the learned Sessions 
Judge. The Calcutta case was decided by 
a reference only to the provisions of Ch. 
XXL of the Cr. P. C. That Chapter deals 
with the procedure to be observed by Magis¬ 
trates in the trial of warrant cases. Chap¬ 
ter XXIV contains general provisions as 
to inquiries and trials, and s. 347 which 
appears in that Chapter specifically lays 
down that “if in any inquiry before a 


(1) 24 C. 429; 1 C. W. N. 414; 12 lad. Dsc:. in*. s.) 951. 
(2» 5J lad. Uas. 101; 41 A. 451; 17 A. L. J. 456; 20 
Gr. L. J. 273. 

(3)43 lad. Cas. 337; 42 M. 83; 35 M. L. J. 539; 
(1918; M. Vf. X. 870; 19 Cr. L. J. 997; 9 L. W. 14. 


Magistrate or in any trial before a Magis¬ 
trate before signing judgment, it appears 
to him at any stage of the proceedings that 
the case is one which ought to be tried by 
the Court of Session or High Court, and 
if he isempowered to commit for trial, he 
shall commit the accused under the pro¬ 
visions hereinbefore contained.” The sec¬ 
tion is couched in general terms and gives 
the Magistrate very wide powers. r l here 
is no suggestion that the only possible reason 
for a competent Magistrate to commit a 
case is that he will not be able to pass a 
sufficiently severe sentence, and if that 
were the intention of the Legislature, it is 
extraordinary that there should be no indi¬ 
cation of this in the section. Section 206 
provides for the committing to the Court of 
Session for trial for any offence punish¬ 
able by such Court. And under the provi¬ 
sions of s. 207 the Magistrate is bound to 
adopt the procedure laid down for inquiry 
with a view to commitment whenever in 
the opinion of the Magistrate the case 
ought to be tried by the Court of Session. 
This direction clearly cannot be limited by 
the provisions of s. 254 which apply only 
when a comparatively late stage of proceed¬ 
ings under Ch. XXI have been reached. 
If the Magistrate decides under s. 207 that 
the case is one which ought to be tried by 
a Court of Session then he must adopt 
the procedure laid down by Ch. XVII 
and not the procedure prescribed by Ch. 
XXI. Section 254 can, therefore, have no 
application whatever in such a case. It is 
to my mind quite clear that if before the 
commencement of the enquiry or tiial, the 
Magistrate is of opinion that the case is 
one which for any reason ought lo be tjied 
by the Court of Session, then he has ample 
power to inquiie into the ca>e with a view 
to commitment, and subsequently to com¬ 
mit if the evidence justifies that course. 
Nor does there seem to be any reason for 
holding that nevertheless if the Magistrate 
has once started an inquiry or trial under 
Ch. XXI, he no longer has the power to 
commit, unless he is of opinion that the 
sentence which he could pass would be 
inadequate. Section 254 merely lays down 
what a Magistrate must dowffien proceeding 
with a trial of warrant cases. It would be an 
undue extension of its scope to hold that it 
was meant to fetter the scope of a Magis¬ 
trate in all circumstances. Section 347 is 
a general section, and applies to all in¬ 
quiries and trials. It gives the Magistrate 
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power to deal with the case under the pro¬ 
visions of 03h. XVII at any stage before 
the judgment is signed, and if this power 
is exercised, then the provisions of s. 251 
are no longer applicable. I find myself in 
entire agreement with the view of the law 
taken by the High Court of Madras. I am 
of opinion that the discretion of the Magis¬ 
trate in the matter of committal to Sessions 
is not fettered in the manner suggested. 
The provisions of s. 548 to which the learn¬ 
ed Sessions Judge refers are concerned 
with only a very special class of cases in 
which the need for a heavy sentence could 
ordinarily be the only reason for commiting 
to Sessions. I see no sufficient reason for 
quashing the commitment in this case. 
The proceedings will be returned to the 
Sessions Judge to be dealt with according 
to law. 

z. K. Revision rejected. 


BOMBAY HIGH COURT. 

Criminal Appeal No. 123 of 1924. 

September 15, 1924. 

Present: —Mr. Justice Marten and 
• Mr. Justice Fawcett. 

MOTI RAM HAlil— Accuseu —Appellant 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of I860,, s. J+01—Previous con¬ 
viction for dacoity — Evidence, wtiether relevant — 
value of such evidence. 

Wncn a person is being tried for the offence of 

belonging to a gang of thieves, evidence that he was 

previously convicted of dacoity is relevant and admis¬ 
sible. 

Emperor v. Tukaram Malhari, 15 Ind. Cas. 811; 14 
flom L. R. 375 at p. 375; 13 (Jr. L. J. o39 and Bonai v. 
Emperor, 9 Ind. Cas. 555; 38 C. 408; 15 (J. \V. N. 461; 
h Or. L. J. 97, followed. 

Bat if the conviction took place long before the 
second prosecution, no weight can be attached to such 
evidence for the purpose of proving that the accused 
bad a habit of committing thefts. 

Criminal appeal from a decision of the 
Additional Sessions Judge at Jalgaon. 

FACTS. —Among otner grounds relied 
°n by the Trial Court for the conviction 
of the accused in 1923 under s. 401, one was 
& certified copy of the judgment of a Ses- 
Bions Judge, dated December 10, 1897, 
under which the accused had been convicted 


of dacoity under s. 395, Indian Penal Code, 
and sentenced to three years’ rigorous im¬ 
prisonment. In appeal objection was made 
as to the admissibility of the judgment of 
the year 1897, and the weight attached to it 
by the Trial Couit. 

Mr. R. IV. Desai , for the Accused. 

Mr. S. S. Patkar , Government Pleader, for 
the Crown. 

JUDGMENT.—* * * * * * As 

to (1), objection was taken to Ex. 3(0, 
which is a certified copy of the judg¬ 
ment of the Sessions Judge, dated De¬ 
cember lb, 1897, under which accused 
No. I, Motiram was convicted of dacoity 
under s. 395 of the Indian I^enal Code 
and sentenced to three yeais' rigorous 
imprisonment. It is clear, however, that 
this evidence was admissible under the 
rulings of this Court in Emperor v. Tukaram 
Malhari (1) and of the Calcutta High Court 
in Bonai v. Emperor (2); and we see no reason 
to take a different view. But, as regards 
the weight to be attached to this piece of 
evidence, I think that the conviction was 
so long ago that it is useless except for 
showing that accused No. 1 is a person of 
criminal tendencies to theft who might be 
a member of the alleged gang. It certainly 
does not go to show that he had any habit 
of committing thefts in the period under 
consideration, for he might have reformed 
since he was released from Jail. 

[.Vote.—The rest of the judgment proceeded with 
other grounds and the appeal was ultimately dis¬ 
missed.— Ed. J 

K. s. d. Appeal dismissed. 

(1) 15 Ind. Cas. 811; 14 Bom. L. It. 373 at p. 375; 13 
Cr. L. J. 539. 

(2) 9 Ind. Cas. 555; 38 C. 408; 15 C. \Y. N. 461; 12 
Cr. L. J. 97. 


RANGOON HIGH COURT. 

Criminal RbvisroN No. 104 l-B of 1924 

January 12, 1925. 

Present: —Mr. Justice Carr. 

MAUNG TH W E—Accused—Petitioner 

versus 

EMPEROR— Opposite-Party. 

Burma Habitual 'Offenders Restriction Act {11 of 
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1919), ss. ){, 7—Criminal Procedure Code (Act V of 
1893:, ss. 119, 112, 537—Upper Burma Criminal Justice 
Rej.it at ion 1 ' of 1893), Bch., cl. X V —Preliminary 
or! r - r ail lire to mention period of proposed restric¬ 
tion l rrejalamtij — Proceedings, legality of. 

A preliminary order passe j under s. 4 of the Burma 
H i nitial Offenders' Restriction Act omitted to state 
Hi * period for which it was proposed to pass an order 
of restriction. On the same form, however, the Magis¬ 
trate passed a preliminary order under ss. Ill) and \P2 
of the Or. 1*. C., and in this case a term of three years 
was duly entered in the order : 

Held, (1) that the accused must have been aware 
that tne proposed restriction order was for the same 
term as tnat mentioned in the order under ss. ill) and 
1LJ of the Or. I*. U , and that no failure of justice had 
in fact been occasioned ; 

(2) that having regard to the provisions contained in 
cl. XV’ of the Bell. 11 to tlie Upper Burma Criminal 
Justice Regulation, it could not oe said that the pro¬ 
ceedings had been vitiated on account of the omission 
to state the period of restriction in the preliminary 
order. 

Revision from ail order of the Sub- 
Divisional Magistrate, Myingyan, in Crimi¬ 
nal Miscellaneous Trial No. 113 of 1924. 

Mr. Chatterjce , for the Petitioner. 

JUDGMENT.—An order of restriction 
has been passed against the petitioner 
under s. 7 of the Burma Habitual Offenders’ 
Restriction Act. His appeal was dismissed 
by the District Magistrate, Myingyan, and 
he now comes to this Court in revision. 

On the merits of the case I see no cause 
to interfere with the concurrent findings 
of the Courts below. There was, in fact, 
ample evidence that the petitioner is by 
repute an habitual dacoit. 

But the learned Advocate for the peti¬ 
tioner has pointed out that the preliminaiy 
order in the case omitted to state the penud 
for winch it was proposed to pass an older 
ot res i lie lion, as imperatively required by 
proviso (a) to s. 4 of the Habitual Oifendeis’ 
Restriction Act. He contends that this 
omission renders the whole proceedings 
void. 

As to the fact the learned Advocate is 
correct. Tne Magistrate appears to have 
left the preparation ol the order to a clerk, 
instead of writing it himself, as he should 
have done. In the space provided on the 
form for entry of the term of the proposed 
order of restriction, there has been entered 
instead, quite meaninglessly, the name of 
the Magistrate. 

But me Magistrate on the same form 
passed a preliminary order under ss. 110, 
112 of the Or. P. U., and in this case the 
term of three years was duly entered. I 
have no do lbt that the petitioner was fully 
aware of the fact that the proposed restric- 


tion order was for the same term and that 
no failure of justice has in fact been oc¬ 
casioned. 

The question, therefore, is whether the 
proceedings aie void because of this tech¬ 
nical omission. My own view is that they 
are not and that this is a mere irregulaiity 
which is cured by s. 537 of the Cr. P. (J. To 
hold that because an imperative provision 
of any law has inadvertentlv been dis¬ 
regarded the whole proceedings are void, 
seems to be an unwarrantable extension of 
the principles laid down by their L >rdshipe 
of the Privy Council in Subrahmania Ayyor 
v. King-Idmperor (l) and one notjusuned 
by the terms of that judgment. 

But I am confronted by the decision in 
Parsodan v. Id mperor (2) in which one J udge 
of this Court has laid it down that the 
omission to state the term in the prelimi¬ 
nary order does render the whole proceed¬ 
ing void. 1 am bound, if the cases cannot 
be distinguished, either to follow that de¬ 
cision or refer the question for decision by 
a Bench or a Full Bench. 

I think, however, that the cases can be 
distinguished. That was a Lower Burma 
case and this is from Upper Burma and the 
Upper Burma Criminal Justice Regulation 
applies. Clause XV of the Schedule to that 
Regulation goes considerably farther than 
the Code itself and provides that “a finding, 
sentence or order shall not be reversed or 
altered on appeal or revision on account of 
any irregularity of procedure unless the 
irregularity has occasioned a failure of 
justice.” 

That provision is, in my view, sufficient 
to bar any interference in this case. 

The application is, therefore, dismissed. 

z. K. Application dismissed. 

(1) 25 M. 61; 23 I. A 257; 11 M. L. J. 233; 3 Bora. L. 
R. 510; 5 C. W. N. 866; 2 Weir 271; 8 Bar. P. C J. 160 
(P. C.). 

(2) 85 lad. Cas. 33; 2 R. 524; (1925) A. I. R. fR) 69; 

26 Cr. L. J. 417. 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction 

Summary Suits Nos. 1834, 1837, 1838, 
1840 and 1843 of 1922. 

. June 12, 1922. 

Present: —Mr. Justice Marten. 

The TATA INDUSTRIAL BANK Ltd.— 

Plaintiffs 

versus 

ABDUL HUSEIN IIAKIMJ1— 

Defendant. 

Limitation Act (IX of 190S), s. 4 —Short Causes — 
Summer vacation—High Court, whether closed — Ex 
parte decree, setting aside of — Bombay High Court 
Rules, rr. 2, 4- 

The High Court is not closed within the meaning of 
8. 4 of the Limitation Act during the summer vacation 
for Short Causes, [p. 533, col. I.j 

It is a question of fact in each case whether the 
Court is closed for any particular description of work. 

[ibid.J 

The difference between a Short Cause and a Long 
Cause is this : that when the Judge or the Pro- 
thonotary comes to admit a plaint, it is only admitted 
as a Short Cause if no substantial defence appears on 
the plaint. If, on the other hand, there appears to be a 
substantial contest, the matter is treated as a Long 
Cause and a written statement is called for from the 
beginning, [p. 532, col. I.j 

Plaintiffs filed summary suits against defendants 
during the April vacation. The Judge in Chambers 
directed the returnable date for the hearing of the 
suits to be May 23, and on May 25 an ex parte de - 
croe was passed in the absence of any leave to defend. 
Defendants applied to set aside the order directing 
the suits to be heard on May 23, and also to set 
aside the ex parte decree on the ground that the Court 
was closed at the time it was passed: 

Held, that the High Court was not closed for 
Summary Suits during the April vacation and, there¬ 
fore, the defendants were out of time with their 
application for leave to defend and the ex parte order 
must stand, [p. 533, col. 1.] 

Mr. Campbell , for the Plaintiffs. 

Mr. Jinnah, for the Defendant. 

JUDGMENT.— These five suits are all 
summary suits, in four of which the Tata 
Industrial Bank are the plaintiffs and in 
the last of which the Eastern Bank are the 
plaintiffs. They are against various defend¬ 
ants, but the same point arises in each of 
them, and, therefore, they have been taken 
together. The same Counsel appear for the 
plaintiffs and the defendants in each case. 
In each case there is a notice of motion 
to set aside the order made by Mr. Justice 
Crump in Chambers directing the summary 
suits to be heard on May 23, 1922, and also 
to set aside the ex parte decree passed by 
myself on the hearing of the suit in the 
absence of any application for leave to 

34 


defend, and, thirdly, asking in the alterna¬ 
tive that the decree may he set aside under 
O. XXXVII, r. 4, there being special cir¬ 
cumstances and that the defendants may 
now be given leave to defend and appear. 

Substantially the point in each case is 
this: whether within the meaning of s. 4 
of the Indian Limitation Act, these Courts 
are closed for this class of business, viz. t 
summary suits, during the April vacation. 
The material dates are as follows: On 
April 20, 1922, the plaint was declared. 
On April 22, Mr. Justice Crump made his 
order directing the returnable date for the 
hearing of the suits to be May 23. He 
then, 1 am informed, directed the plaint to 
be returned to the Prothonotary for ad¬ 
mission, it being unnecessary to obtain any 
special leave under cl. 12 of the Letters 
Patent. Accordingly the plaint was ad¬ 
mitted on April 24. On May 4, the service 
of the summons was effected, and on May 
25, the matter came before me as a sum¬ 
mary suit and an ex parte decree was 
passed. 

As regards the latter date, I should ex¬ 
plain that the number of Short Cause* 
fixed for May 23 was originally about 300. 
I directed these Short Causes to be put 
into two lists, the one for hearing on May 
23 and the other for hearing on the 25th 
because the intervening date, viz., the 24th, 
was a public holiday. In the ordinary 
course many of these suits were either com¬ 
promised or postponed or otherwise settled 
before the Prothonotary, and eventually 
about 120 Short Causes were left. Of 
these I heard 70 on May 23, and the re¬ 
maining 50 I took on the 25th. The sum¬ 
mary suits came after those Short Causes. 
If I remember rightly they were about 12 
or 14 summary suits down for hearing 
that day. I may say at once that in nume¬ 
rous summary suits applications for leave 
to defend were made to me during the 
vacation, and in several of them 1 have 
passed ex parte decrees in which no appli¬ 
cation has so far been made to set the 
decrees aside on the ground of want of 
jurisdiction. 

I will refer for a moment to the Code to 
see exactly how the point is put by the 
defendants. Under O. XXXVII, r. 2, it ia 
necessary in a summary suit for a defend¬ 
ant to get leave to defend, and if he does 
not obtain such leave, the case is heard 
as undefended in the way with which we 
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are all familiar. Then, if one turns to Art. 
15'.) of the Indian Limitation Act the de¬ 
fendant has ten days from the service of 
the summons in which to apply for leave 
to appear and defend a summary suit. But 
it is under s. 4 that the defendants’ present 
application is mainly based. That section 
runs as follows: — 

“ Where the period of limitation pre¬ 
scribed for any suit, appeal or application 
expires on a day when the Court is closed, 
the suit, appeal or application may be in¬ 
stituted, preferred or made on the day that 
the Court re-opens.” 

In the present case the service of the 
summons being on Alay 4, you would ex¬ 
clude that day in the computation of time, 
and May 14, being a Sunday, the defendant 
would have up to and including May 15, in 
which to make this application. I cannot, 
without looking at my records, be sure that 
I was sitting in Court on May 15, but I 
certainly was on the 16th. I was hearing 
insolvency work that day and ordinary 
Original Side work, such as Motions, 
Chamber Summonses, and so on, the next 
day. My impression is that I was sitting- 
in Court on May 15, as well. 

***** 

Up to a year or so ago, rr. 2 and 3 
of our High Court rules provided in r. 2 
that— 

The vacations to be observed in the seve¬ 
ral Courts and Offices of the High Court 
on its Original Side shall be four in every 
year, viz., the Easter, April, October and 
Christmas vacations, and shall begin and 
end on such days as the Court may 
direct.” 

Then rule 3 provided:— 

“ The Courts and offices are closed on the 
following holidays." 

Then comes a" long list of most of the 
ordinary public holidays, and it ends up 
with "And during the Easter and Christ¬ 
mas \ acations (provision being made for 
urgent business).” Then the word “vaca- 
tions . in “ The Easter and Christmas 
Vacations” was struck out and it was 
described as “ holidays." It will be ob¬ 
served that those rules did not say that 
the Courts were to be closed during the 
April vacation : but only on certain holi¬ 
days. 

Quite recently again there ha 6 * been a 
change made in the dates of the public 


holidays, because it was represented to us 
that it was most inconvenient as regards 

certain public holidays for the High Court 

to keep one day and for the public at 
large to be keeping another day. That 
was what was happening, and so it was 
decided that our public holidays should 
coincide with the public holidays notified 
by Government, and those, for instance, 
under the Negotiable Instruments Act. 

Accordingly r. 2 now runs as follows: — 

1 lie vacations to be observed in the 
several Courts and offices of the High Court 
on its Original fe»ide shall be two in every 
year, viz., the April and October vacations, 
and shall begin and end on such days as 
the Court may direct...Besides these two 
vacations, the several Courts and Offices 
of the High Court on its Original Side shall 
be closed during the Easter and Christmas 
holidays, beginning and ending on such 
days as the Court may direct.” 

Then r. 3 :— 

I he Courts and Offices will be closed on 
holidays which will be published in the 
Bombay Government Gazette after the 
annual Bank holidays are notified by Go¬ 
vernment. And during the Easter and 
Christmas holidays (provision being made 
for urgent business.)” 

Stopping there for a moment, I think the 
present rules still preserve a distinction 
which I have always understood to be the 
fact on the Original Side, viz., that there are 
two descriptions of holidays or vacations. 
One class are absolutely closed holidays, 
and the other class are mere vacations or 
ordinary holidays. The Christmas and 
Easter holidays, for instance, are absolutely 
closed holidays, as are also the public days 
notified by Government. On those days 
there are no clerks in the building and no 
J udge is sitting. There may possibly’ be 
one or two officials for some particular 
business but, speaking generally, this 
building, like other Government buildings, 
is closed. That is not, however, the case 
with the April and October vacations. 
The whole office is then at work, although 
at reduced hours; and though this may be 
the time of year for certain officials to go 
away’ on leave, the members of the otlice 
and their subordinates are substantially 
speaking on duty’ the whole of the vaca¬ 
tion. 

This will be seen from r. 5 which says ; 
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“ The offices of the Court (except in vaca¬ 
tion and holidays) are open daily" forcer- 
tain hours. Then it goes on : “ In vaca¬ 

tion the offices are open daily from 11-30 
a. m. to 1-30 p. m. for urgent work only ; but 
on Saturdays and holidays they are closed, 
provision being made for very urgent 
business." I draw attention to that word 
“ closed." It once more emphasises the dis¬ 
tinction between the days when the Courts 
are closed and the days when there is only, 
say, partial work going on. 

Accordingly in the new r. 2, I do not 
think the use of the words “ besides these 


two vacations " import that the Court and 
offices are to be closed during the April 
vacation as well as during the Easter and 
Christmas holidays. 

Then unfortunately there has been a 
recent alteration in the numbering of the 
various rules dealing with writs of sum¬ 
mons, I was not aware that the old numbers 
had been altered in this way, and I think 
it must have been done while I was away on 
furlough. But I am again reading from 
the Prothonotary's copy. Under the present 
r. 102, which up to a short time ago was 101, 
the returnable date in summary suits is 
four weeks from the date of the admission of 
the plaint ; in Short Causes it is three 


weeks from the da*e of the admission of 
the plaint ; and in Long Causes it is eight 
weeks from the date of the admission of the 
plaint; and "in all other cases, within such 
time as may be considered sufficient for the 
transmission, service and return of the sum¬ 


mons " The expression “ returnable date" 
really means there the hearing date and not 
the date of appearance. Our rules at times 


are a little troublesome in their wording to 
one who is accustomed to the rules of the 
English Courts But in another case I have 
held a fter making due investigation that 
the expression “returnable date" in our 
Bombay Rules means the hearing date. 
Accordingly it will be seen here that the 
plaint being admitted on April 24, the hear¬ 
ing date was fixed for May 23. 

Then under r. 104, formerly 103, all writs 
have to be delivered to the Sheriff within 
thirty-six days from the filing of the plaint 
or within forty-six days during the vaca¬ 
tions. There are corresponding provisions 
in r. 369, formerly 366, as to the Sheriff not 
receiving the summons after those dates 

Judge so orders. Then in 
r. 267, which was formerly 266, in those 
ca-303 which do not come under the Statute 


of Limitations, you reckon time exclusively 
of the first day and inclusively of the last 
day, unless the last day shall happen to fall 
on a Sunday or other day on which the 
offices are closed, in "which case the time 
shall be reckoned exclusively of that day 
also, and any succeeding day or days on 
which the offices continue closed : Provided 
that written statements due in vacations 
and appeals, the time for filing which ex¬ 
pires in vacation, may be filed on the day 
the Court re-opens." 

If one eliminated that proviso, one would 
have .thought that written statements and 
appeals under this rule would have to be 
filed during the vacation, because otherwise 
you would not want this proviso. But t he pro¬ 
viso makes it clear that written statements 
and appeals are to be excluded from what 
would otherwise be the rule, and that they 
may be filed on the opening day of the next 
term. 


Then in r. 270, formerly 269, the Court 
has got power to enlarge or abridge the 
time appointed by the rules or fixed by 
any order enlarging time, for doing any 
act or taking any proceeding upon terms. 
Then in r. 831 (old r. 811): — 

"Whenever any business is required to 
be done in vacation, the attorney or party 
in person shall give reasonable notice 
thereof to the Prothonotary or the officer 
whose duty it is to attend such business." 

I think those are the more material 
rules which have bem brought to my 
attention. As regards the numbering, it 
just occurs tome, as I deliver j udgment, 
that possibly the red ink numbers wfiich 
the Prothonotary lias inserted in his copy 
represent the numbers which will appear 
in tlie new rule book. If so, no harm will 
be done because I have given the numbers, 
the new and the old. 


Now, what has actually taken place 
during this vacation—and this vacation 
is, I suppose, merely typical of the vacations 
experienced during the last two or three 
years—is that the Court in some of its 
branches has remained open as usual. It 
has remained open as usual for the disposal 
of all criminal work on the Appellate Side. 
It has remained open for urgent appli¬ 
cations in criminal matters on the Origin¬ 
al Side. I have, for instance, disposed 
of one application raising a question of 
jurisdiction as to whether I could stay 
a sentence of death under a clause in the 
Letters Patent without there being a point 
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o! law reserved by the Trial Judge or 
without there being any cerlilicate of the 
Advocate Ceneral, he being absent from 
India. J lie Court on its Insolvency Side 
has done its work as usual. The Insol¬ 
vency Court has been held twice a month 
according to the ordinary piactice in term 
time; and all interim applications for ad¬ 
judication orders and arrests, and instruc¬ 
tions and directions to the Oilicial Assignee 
liave been made to me just as in term 
time. I'he Court lias also proceeded with 
its Admiralty Jurisdiction. Normally that 

jurisdiction is extremely small, but during 
this vacation we had two Admiralty suits 
which I suppose in all must have occupied 
at least three full days of hearing in 
Court. They, too, have raised novel points 
of jurisdiction, involving one going back 

into the history of our Admiralty Jurisdic¬ 
tion for the last one hundred vears and 
upwards. 

But taking the more ordinary work on 
the Original Side, we have normally three 
classes of suits: Summary suits, Short 
C auses and Long Causes. The}’ are gener¬ 
ally taken in that order as representing 
their urgency and the likelihood of any 
defence. The difference between a Short 
Cause and a Long Cause is this: that 
when the Judge or the Prothonotary 
comes to admit a plaint, it is only ad¬ 
mitted as a Sliort Cause if no substantial 
defence appears on the plaint. If, on the other 
hand, there appears to be a substantial con¬ 
test, thematter is treated as Long Cause and 
a written statement is called for from the 
beginning. And the system we have in 
Courts is this: we have a list prepared 
of Short Causes, and then if the defend¬ 
ant can show the Court that he has got 
a defence which requires time to be heard, 
the matter is transferred to the Long Cause 
list. But otherwise the Court proceeds to fix 
some short date for hearing, or in £ome 
cases may hear the case there and then, 
whether or not any written statement has 
been put in or not. If, of course, the de¬ 
fendant does not appear, then the case is 
disposed of at the due hearing date. 

Apart from that work, there has been a 
laige quantity of motions for injunctions, 
applications for arrest, receiverships, and 
also miscellaneous Chamber work. 

****** 

Mr. Jinnali’s point is that if the Courts 
are ‘closed within the meaning of s. 4 
of the Indian Limitation Act, then whe- 
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ther in fact the vacation Judges do one suit 
or 1,000 or 5,QUO does not matter: for the 
Courts are still “closed.” But I wish to 
emphasise that so far as certain classes of 
business are concerned, these Courts have, 
undoubtedly, not been closed. They cer¬ 
tainly had not been closed as regards the 
admission of plaints, the filing of written 
statements, and what is much more im¬ 
portant, the hearing of Short Causes, I 
entirely fail to see how it can be argued that 
this Court has no jurisdiction to hear in 
the vacation summary suits, although it has 
jurisdiction to hear suits which are not of 
such a summary nature, viz., Short Causes. 

I may also add that though it is not 
our practice in the vacation to hear ordin¬ 
ary Long Causes, I should be very slow 
to hold that in certain cases this Court 
will never have the jurisdiction to hear a 
Long Cause in vacation. Take for instance 
the two Admiralty suits I have mentioned. 
In one case by consent the matter was 
heard in the vacation. In the other case 
an early date for hearing in the vacation 
was granted despite opposition. These 
were cases where seamen were waiting in 
Bombay harbour for their wages. In the 
English Admiralty Courts where seamen 
are concerned the Court does its best to 
expedite the suit irrespective of what 
would be the case in an ordinary suit be¬ 
tween landsmen. 

Take another kind of case. Suppose you 
have got a light and air suit, and it is 
vitally important that the builder should 
get in his foundation or his roof before 
the monsoon breaks at the end of May or 
the beginning of June. But there is some 
contested point. Is it to be said that the 
Judge has no jurisdiction to hear that Long 
Cause in the vacation? Or I may take a 
suit for specific performance of a contract 
for the sale of real estate, where it is 
vitally important that an alleged purchaser 
should know whether he is the owner of 
the property or not. That again might be 
a case where the Judge would think it 
right in the interests of public justice that 
the case should be expedited and heard 
in the vacation. 

Mr. Jinnah's argument for the defendants 
practically amounts to this that this Court 
has no jurisdiction to hear one important 
class of suits during the vacation. In other 
words, it has no jurisdiction to hear sum- 
maiy suits, although it has juiisdiction to 
hear suits of lesser urgency; viz., Short 
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Causes. In my opinion s. 4 of the Indian 
Limitation Act has been carefully worded. 

It does not talk about the vacation: it 
talks about “when the Court is closed.” 

In my opinion it is a question of fact in 
each case whether the Court is closed for 
any particular description of work. To 
my mind it is impossible to say that our 
High Court is closed for Short Causes, 
and it is equally impossible to say it is 
closed for Summary Suits, if they have been 
directed by the Judge to be heard in the 
vacation. 

In my opinion Mr. Justice Crump had 
ample jurisdiction to admit the plaints in 
these Summary Suits and to direct that 
they should be heard in the vacation In 
my opinion the Court was not closed as 
regards that particular description of suits 
during the vacation any more than it was 
for Short Causes. And nobody can suggest 
as far as the making of the application to 
the Court is concerned, that there was the 
slightest practical difficulty in applying to 
the Court because, as I have already pointed 
out on all material dates in the present 
case, I was sitting in Court almost every 
day including Saturday. 

Now what actually happened was this. 
When the suits came on for hearing before 
me the defendants did not appear by 
Counsel. Their Solicitor stated something 
to the effect that I had no jurisdiction to 
hear the suits during the vacation. I said 
that as no leave to defend had been ob¬ 
tained, he had no locus standi. Then in 
one or it may possibly be in some other of 
the suits he asked for leave to defend. 
But there was no affidavit and there was 
no application before me in writing. No¬ 
thing except what the Solicitor said. I, 
accordingly, declined to entertain the ap¬ 
plication, and made the decrees. 

At a later date the defendants appeared 
by Counsel and got my leave to serve the 
present notice of motion in each case and 
to-day I have had the advantage of a very 
useful argument from Mr Jinnah in the 
course of which I believe he has drawn my 
attention to all the points that can be said 

in favour of his client. 

The conclusion which I have arrived at is 
this: that these Courts were not closed dm ing 
this April vacation for the disposal of sum¬ 
mary suits, and, therefore, the defendants 
were out of time with their application for 
leave to defend, and that, so far as that 
goes, the ex parte order must stand. 


Now I come to a further point. Mr. 
Jinnah for the. defendants has argued that 
assuming the e.r parte decree was properly 
made, still under O. XXXVII, r. 4, I have 
power to set aside the decree. Rule 4 
runs: — 

‘ After decree, the Court may, under 
special circumstances, set aside the decree, 
and if necessary, stay or set aside execution 
and may give leave to the defendant to 
appeal - to the summons and to defend the 
suit, if it seems reasonable to the Court 
so to do, and on such terms as tlie Court 
thinks fit.” 

We are now at June 12. But even now 
I have no affidavit before me nor any 
indication of what the defence, if any, of 
the defendants to these suits is. As far as 
one of them is concerned, viz., tlie last suit 
by the Kastern Bank, my attention has 
been drawn to a letter in which the defend¬ 
ants have admitted their liability and 
have given a promise to pay. So, so far as 
that suit is concerned, one fails to see how 
there could be any defence. How can I 
say then there are here any special circum¬ 
stances in the other suits? It is said that 
these special circumstances arise from the 
fact of the vacation and from the state of 
the authorities. Mr. Jinnah has cited to 
me altogether three authorities, one in Ran- 
chordas Tribhowandas v. Pestonji Jehangir 
(1), another in Rani Venkata Roma¬ 
nia v. Kherode Midi (2), and the remaining 
one in Nachiyappa Mudali v. Ayyasami 
Ayyar (3). Not one of them deals with 
Short Causes. They deal with the point 
about admission of plaints or appeals and 
there is also a reference in Mr. Justice 
Russell’s decision in Ranchordas'I'ribhouan- 
das v. Pestonji Jehangir (1) to a case 
decided by Sir Charles Sargent and 
Mr. Justice Farran as regards the 
time for filing an appeal. But, as I have 
already pointed out, in our rules it is 
perfectly clear that the time for petitions 
in appeal does not expire in the vacation 
but extends to the opening days of tlie 
term time. So, there being an express 
rule on the subject, there seems nothing 
in that point. But I do draw an important 
distinction between those cases and the 
cases where the Court lias directed that 
certain business shall be done As regards 

(1) 9 Bom. Ij. Iv. 1329. 

,0) 3 Ind Cas. 100; 10 C. L. J. 118. 

(3) 5 M. ISO; 2 Ind. Dec. (x. s.) 132 (F. B.) 
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K , n '' J l i,lappa Mudali v. Ayyatami 

Ammr m which was a decision of the Full 

Bene , as regards an appeal in a District 

7 f d appears that four of the learned 

Judges there took very much the same 
ns r b ave endeavoured to e vpre=s in 

TndJe'T Pn t! < ' f ' Se ' anr ’ that ,he remaining 
.Judge took a contrary view. Taking at 

hat D, ’ Tf T 1 PPP ° n tbe •■’"'horities 
that the defendants were running a bi°- 

2"Vp aS n Urn i n T that the decision of the 
Full Bench of the Madras High Court 
was an erroneous decision. 

My own view is this. I think the 
defendants here in all probability-I can 
only judge by the facts before me-were 
endeavouring to gain time. The wav they 
appeared before me in Chambers bv a 
Solicitor only and even their present 
conduct in putting in no affidavit would 

seem to bear that point out. It j, "„t 

fhat i'fT R fa l ,h b,,t ,hp fant remains 
that if I were to set aside the decrees and 

to give leave to the defendants to appear 
and defend the suits, I have not the re¬ 
motest idea whether they have got any 
defence or not. One test to apply in such 
case? is are you prepared to bring the 

rriru 0 ™; 1 ’., 1 P,,t tha ‘ Question 

thaf it f f 01 p the - d n P fendants and added 

that it must be with interest and include 

a reasonable sum for costs. The answer 

fhln n th°at X “ N °” ™ d 1 »hS3 

then that the matter was finished. But 

the TatT Ra f t hf “2? U was stBf ed that 
Iata Bank in other cases had the 

“re it °t'T m ° Veable Property, and, there- 
lore, it vns unreasonable to ask that 

titio V i ’ howeve r, says that these 
le deeds are securities not for the notes 

notes'" whfrh nt brother promissory 

ligation Ch ,he Subj ' eCt of Pending 

It seems to me, therefore that tlie 
mere fact that the Bank a% secured as 
regards certain other debts is no reason 

Court h s e om7r m,antS pho " ld notbringlnto 
Court something in respect of the present 

can hold tb that ‘he Bank 

itv for th‘v , - ,her Bile-deeds as secur- 
At anv It. elaims in the present suits. 

c y iate I have no documents at all 
before me, and all I have goV at the 

present moment are the conflicting state 
men's by Counsel on ei.liei side lc S umI 

know the - re .ll S 3ny - Vall, °' "hich I do not 
know, in the equity of redemption of these 
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other immoveable properties, there is 

ratings Ple , Vent ,he defe ndants from 
rat ing a second mortgage on the value 

of the equity of redemption. They have 

had ample time here but in fact have 
done nothing. e 

In my opinion there are no special 

o’xxxvT/ 8 '/ forr , mp <" da -v wi.bfi 

1 J ' r 4 ' arid tvf n il theie v ere 
I should as a condition of granting have 

into d P " d ; 1PC '! Ure ,he defendants to bting 
into (onrt within seven days the amount 

ot the decree claimed with interest up 

to date and a sum of Rs. 203 as seem itv 

for costs of the summary suits and of the 
notices of motion. These terms admittedly 
cannot he complied with, and under these 
circumstances I should decline to giant 
any leave under O. XXXVII, r. 4. 

In the result, all these motions will lo 
dismissed and dismissed with costs 

I should have added that a question 
arose to my mind as to whether (lose 
notices of motion should have been heard 
by my brother Crump or by myself, hut 
in he events which have happened Mr 

fo U atT e f r r mP wo " ld have been unable 
to attend Court to-day and he has asked 

me to hear these motions for him if and 

in so far as any such request is necessary. 

K ‘ s D> Motions dismissed. 


OUDH JUDICIAL COMMIS- 
SIGNER’S COURT. 

IMRS'I CiVTL Appeal No. 12 of 1925 
„ April 6, 1925. 

/Ve^-Mr. Dalai, J. C., and 

Haji AN IS AHMAD— Defendant 

—Appellant 


versvs 

Mvsammat HAFIZUNNISA and 
oth. rs—Plaintiffs—Respondents. 

T pnni 1 rocedvre . Ccde (Act V of 1908). ss. 2 (11), 52- 

whrth r * r \ Se >?[ 1 le ' Hecre f nb,ained "gainst-Creditor, 
of linn] nUtled to proceed, against property in hands 
representative >v excess of his share—Auction’ 

p0Slhon <>f-Muhammadan Law-Widow , 
uhether legal rejrresentative. 

a de t cr f. e is P as sed against a partv as the 
derrL^ P / C ^E tatlVe ° f a deceased person and the 
of th1 f ° *5® Ia y m f nt of m( ’ ne . v out of the profertv 

l ll7 Sed m v the haDds of the judgment-debtor, 
^feof be executed ^ the attachment and 

i 6Uch P r °P er( . v under s. 52 of the C. P. C. 
The legal representatives of the deceased must settle 
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the matter of their shares between themselves. The 
creditor is entitled to attach and sell any property of 
the deceased in payment of the judgment-debt 
independently of the fact whether such property is up 
to the share of the judgment-debtor in the property 
of the deceased, or in excess thereof. The section 
gives a speedy remedy to a creditor of a deceased 
person and saves him the trouble of waiting until 
the different heirs have decided between themselves 
either amicably or through Court as to what property 
each heir is to inherit. The creditor is not concerned 
with the rights of the heirs but is only concerned with 
his own right to recover his debt out of tin* property 
of the deceased. If the legal representative who is 
Bued does not exercise due diligence to satisfy the 
debt out of the least amount of the property which 
would suffice for the purpose and a larger portion of 
the property than is necessary is sold in execution of 
the decree, he will be liable' for his negligence and 
want of care in damages to the other heirs of the de¬ 
ceased, but the latter would have no remedy against 
the auction-purchaser where no fraud or collusion is 

alleged [p. 530, col. 2; p. 537, col. 1.] 

The widow of a deceased Muhammadan who retains 
possession of the property of the deceased in lieu of 
her dower i9 a person who in law represents the estate 
of the deceased and is, therefore, a legal representative 
within the meaning of the definition of the term given 
ins. 2 (11) of the C. P. C. [p. 537, col. 2.] 

Appeal from a decree of the Subordi¬ 
nate Judge, Sitapur, in Suit No. 50 of 1923, 
dated the 27th August 1923. 

Messrs. M. Wasim and Khaliquzzaman, 
for the Appellant. 

Mr. Niamat UUah , for the Respondents. 

JUDGMENT. 

Dalai, J. C. —This first appeal, triable 
by a Single Judge, was referred by me to 
a Bench of two Judges for decision. I shall 
confine myself entirely to the facts of the 
case. The matter in issue is full of diffi¬ 
culty and the different High Courts, and 
©ven the same High Court, have passed 
conflicting judgments. The necessity does 
not arise so I shall not presume to make 
any general observations on the subject. 

To start with, it may be made clear that 
the Trial Court of the Subordinate Judge 
has failed to distinguish, as it ought, the 
ruling of this Court in Jadu Nath Singh v. 
Afzal Khanam (1). In that case the decree 
which was executed was not a money decree 
but was one for the enforcement of a charge. 
The learned Judge who delivered the 
judgment has more than once pointed out 
this fact in his judgment. On page 193* he 
says:—“It is also to be noticed about this 
suit that it was not a suit to recover money 
which was owing from Nawab \\ ala Qadar. 
Again on page 19G* he has emphasized this 
fact: “Moreover Lhavealreadv referred lo 

(1) 57 1ml. Cas. 526; 8 O. L. J 101; 7 O. 1*. J. 362; 

2 IT. P. L. R. (O.) 118. ___ 

^*Rages of 8 O.L, J .—[Ed.] 
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the nature of the claim which was made 

by Kanhaiya Lai and shown that it was 

not in its entirety a claim for money due 

from the deceased Wala Qadar.” The suit 

before the lower Court was essentially one 

for the recoverv of monev due from a de- 

• * 

ceased debtor Nor is the recent Bench 
judgment in Kaniz Abbas v. Bala Din (2), 
which was repeatedly quoted during argu¬ 
ments, relevant One of the two judgments 
in that case was delivered by me. There 
also the decree to be executed was one for 
foreclosure. 

The facts here are these: The debts were 
owing from one Munshi Nizam Ahmad. 
He left at his death two widows: Musammat 
Batul-un-nisa and Musammat Hafiz-un-nisa 
and by Musammat Batul-un-nisa two minor 
grandsons of a predeceased son and by 
Musammat Hafiz-un-nisa two children, a 
son Sultan Ahmad and a daughter Kaniz 
Fatima. Musammat Batul-un-nisa took pos¬ 
session of the entire assets of M Nizam 
Ahmad partly as heir, partly as guardian 
of her two minor grandchildren on the 
basis of a deed of gift executed by Nizam 
Ahmad and partly in lieu of dower debt 
due to her. She also declared that Musam¬ 
mat Hafiz-un-nisa was not the married wife 
and that her children were not legitimate. 
While Musammat Batul-un-nisa was in sole 
possession, Lachmi Narain a creditor of 
Nizam Ahmad sued her on foot of two pro¬ 
notes executed by him and obtained a 
decree on 12th July 1917. Another decree 
was obtained by Raghubir and Raghunath 
on foot of three pro-notes on 31st July 1917 
against Musammat Batul-un-nisa and her 
two grandsons on confession of judgment. 
Both the decrees were assigned to one Ram 
Din who executed them and put to sale the 
village Husainganj and half of village 
Baragaon. Both these properties were pur¬ 
chased by one Anis Ahmad. Properties 
were sold, Baragaon on 28th June, 1918 
for Rs. 1,100 and Husainganj on 20th De¬ 
cember, 1918 for Rs. 5,100. The decrees 
were for smaller amounts and the balance 
of the money was received by Musammat 
Batul-un-nisa. It may also be mentioned 
that in the plaints, as required by the pro¬ 
visions of O. VIII, r. 5 the defendants weie 
held to be liable to be called upon to answer 
the plaintiff’s demand because she or they 
were legal representatives of the deceased 
debtor Nizam Ahmad The decrees, there- 

(2) 87 Ind Cas. 802; 2 O. W. N. 34; 12 O. L. J. 37; 
(1925) A. I. R. (O.) 330; 28 O. C. 177. 
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foie, in effect were passed, one against 
Musammat Batul-un-nisa and the other 
against her and her grandsons as legal 
representatives of the deceased debtor 
Nizam Ahmad. (Plaint A-34). 

Hafiz-un-nisa, Sultan Ahmad and Kaniz 
r atima sued Musammat Batul-un-nisa and 
her grandsons for the recovery of their 
share of the property of Nizam Ahmad on 
15th January 1918. The litigation ended 
in this Court on 27th October, 1921 when a 
judgment was delivered by a Bench [HaUz- 
un-nisa v. Jawaliir Singh (3).] In that 
litigation the legal marriage of Musammat 
Hafiz-un-nisa and the legitimacy of her 
children was denied. That defence failed 
but as to the rest the deed of gift was up¬ 
held as also Musammat Batul-un-nisa’s 
right to remain in possession in lieu of her 
dower debt. Hafizun-un-nisa and her two 
children obtained a decree of their share 
of the property outside the gifted property 
on payment to Musammat Batul-un-nisa of 
the proportionate share of dower debt. 

It is clear, therefore, that when a money 
suit was brought in 1917 and when two vil¬ 
lages sold in execution of money decrees in 
1918, Musammat Batul-un-nisa and her 
grandsons were in effect the only legal re¬ 
presentatives of M. Nizam Ahmad so far as 
actual possession of the property was con¬ 
cerned. The other heirs were entitled to 
possession of their share of certain pro¬ 
perties only on payment of a certain sum 
of money to Musammat Batul-un-nisa. 

I he present suit was filed by Musammat 
Hafiz-un-nisa and her children for re¬ 
covery of their share of the property sold 
at auction as stated above on 28th June 
1918 and 20th December 1918. The learn¬ 
ed Judge of the Trial Court wrongly relied, 
as already stated, on the ruling reported 
as Jadu Nath Singh v. Afzal Khanam (1), 
and granted them a decree on deposit 
of their share of the. decretal amount (and 
not of their share of the auction price). 
The property in suit consists of equity of 
redemption and is in possession of mort¬ 
gagees, so the decree was one for declam¬ 
ation and not for possession. 

The purchaser Anis Ahmad has appealed. 

In my opinion the appeal must succeed. 
Batul-un-nisa and her grandsons were 
effectively in possession of the propertv of 
the deceased and they were the only persons 
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whom a creditor need have sued in 1917 
and 1918. Section 52, C. P. C. lays down 
that where a decree is passed against a 
party as the legal representative of a 
deceased person and the decree is 
for the payment of money out of the 
property it may be executed by the attach¬ 
ment and sale of any such property. It 
was sought to be argued on behalf of the 
appellant that the property which could 
be sold would not be any property of the 
deceased but only the defendant’s share 
of the property of the deceased. No such 
reservation is stated in the section. My 
opinion is that the legal representatives 
must settle the matter of their shares 
between themselves and the creditor, in 
execution of a decree for the payment of 
money, is entitled to attach and sell any 
property of the deceased in the possession 
of the defendant independently of the fact 
whether the property in such possession 
is up to the share of the defendant in the 
property of the deceased or in excess 
thereof. Procedure gives a speedy remedy 
to a creditor of a deceased person 
and saves him the trouble of waiting 
until the different heirs have decided be¬ 
tween themselves either amicably or through 
Court as to what property each heir is to 
inherit. The creditor is not concerned 
according to the privilege given to him 
by s. 52, with the rights of the heirs but 
is only concerned with his own right to 
recover his money debt out of the pro¬ 
perty of the deceased. The present case 
is much stronger because even up to 1921 
when this Court finally settled the dispute 
between the two wives of the debtor 
Musammat Batul-un-nisa and her grand¬ 
sons were the only persons entitled 
to physical possession of the property 
of the deceased. It was pointed out 
that a far larger amount of property 
was sold than need have been sold in 
execution of the decree. If this was due 
to the negligence of Musammat Batul-un- 
nisa the plaintiffs may have their rerredy 
against her heirs. The purchaser cannot 
be held responsible for any neglect of the 
person in possession. In the present case 
we have not even to inquire whether a per¬ 
son in wrongful possession or an inteimed- 
dler can be made a defendant as a legal re¬ 
presentative. In the present case, as 
pointed out by me repeatedly, Musammat 
Batul-un-nisa and her two grandsons were 
the only effective and full legal represen- 


(1; 66 Ind. Cas. 24; 24 O. C. 374. 
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tatives of the deceased at the time of the 
auction sale. 

I hold that the purchase by the appellant 
cannot be questioned by the plaintiffs who 
are heirs of Nizam Ahmad. The decree 
was passed against Musammat Batul-un-nisa 
and her grandsons as legal representatives 
of the deceased person Nizam Ahmad. It 
was one for the payment of money and the 
judgment-creditors were entitled to execute 
them by attachment and sale of any pro¬ 
perty of the deceased. If the legal re¬ 
presentatives who were sued did not exercise 
due diligence to satisfy the debt out of the 
least amount of property they will be lia¬ 
ble for their negligence and want of care in 
damages but not the purchaser at auction 
sale where no fraud or collusion is alleged. 

I would decree the appeal and dismiss the 
plaintiff’s suit with costs of both the 
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Muhammadan Law.” Musammat Batul-un- 
nisa, therefore, was a person who in law re¬ 
presents the estate of a “deceased person” 
and she was, therefore, a legal representative 
within the meaning of the definition of the 
term given in s. 2, cl. (11), of the C. P. C., 
1908. I concur in the order proposed to be 
passed by my learned brother that the appeal 
should be accepted, the decree of the lower 
Court should*be reversed and the suit dis¬ 
missed with costs throughout. 

By the Court.—The appeal is decreed 
and the suit dismissed with costs through¬ 
out. 

3 . K. Appeal decreed. 


Courts. 

Wazir Hasan, A. J. C.—The decrees 
in execution of which the sales in question 
were held were simple money decrees 
and having regard to the pleadings 
of the suits in which those decrees were 
passed there can be no doubt that 
the defendants to those suits legally re¬ 
presented the estate of the deceased debtoi, 
Nizam Ahmad. The decrees further direct- 
ed in specilic terms that the amount of the 
debt decreed thereby would be realizable 
out of the property of the deceased judg¬ 
ment-debtor. In the circumstances, there¬ 
fore, theprovisions of s. 52 (l)of.the C. P. C-. t 
1908, fully apply and under those provi¬ 
sions the decrees could be executed as they 
were by the attachment and sale of the 
deceased debtor’s property wherever and in 

whosesoever hands found. 

On the date of the two suits in which the 
decrees, in execution of which the pioperlj 
now in suit was sold, were passed the status 
which Musammat Batul-un-nisa occupied in 
respect of her deceased husband's property 

was one which is recognized by the Hunan 

Muhammadan Law as a legal status. She 
was in possession of that property in lieu of 
her dower. In the recent case o Mama 
Bibi v. Vakil Ahmad (4), Lord Atkinson 
savs:—“The possession of the property 
being once peaceably and lawfully acquired, 
the right of the widow to retain it till her 
dower-debt is paid is conferred upon her by 


(4) 86 Ind. Cas. 579; 52 I A. 145;,23 A. L- £ HJ*. 
(1925) A. I. R. (P.C.) 63; 2 O-W. N. 180; U R-6 A. 
(P. C.) 25; 48 M. L. J. 667; 27 Bom. L. R. 7 j6, 4> A. 

250 (P. O.). 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 2(>7 op 1924. 

April 22, 1925. 

Present: —Mr. Dalai, J. C. 

NASRULLAH KHAN and others— 
Defendants—Appellants 

versus 

ABDUL HAMID— Plaintiff—Respondent. ■ 

Oudh Laws Act (XVIII of 1871)), s. V (2), (S)—Pre¬ 
emption—Sale of proprietary tenure—Proprietors and 
under-proprietors, whether co-sharers—Preference. 

Where the property sold is a proprietary tenure, 
only the proprietors of the mahal in which the pro¬ 
perty is situate come within cl. (2) of s. 9 of the Oudh 
Laws Act as “co-sharers" of the mahal, the under¬ 
proprietors in the mahal come within cl. (3) of the 
section as members of the village community, [p. 5*8, 

col. 1 ] , 

Therefore, where a proprietary tenure is sold and’ 

tiie pre-emptor is a co-eharer of proprietary rights in 
th c mahal and the vendees are under-proprietors in 
the mahal, the pre-emptor has a preferential right of 
pre-emption, [p. 538, col. 2.] , 

Bakkha Sinyh v. (Jaya Din, 26 Ind. Cas. 517; 17 (). 
C. 339; 2 O. L. J. 118, dissented from. 

Driybija i Sinyh v. Court of Wards, Ramnagar Estate, 
5 O. C. 266 and Gajadhar v. Raja Udit Narain Sinyh, 
34 Ind. Cas. 682; 3 O. L. J. 193, followed. 

Second appeal against a decree of tho 
Additional Subordinate Judge, Gonda, 
dated the 1st March 1924, reversing that 
of the Munsif, Utraula, dated the 4th 
August 1923. 

Mr. Naim Ullah, for the Appellants. 

Mr. Wasim % for the Respondent. 

JUDGMENT. —The lower Appellate 
Court has written a well-reasoned judgment 
on the subject of the preferential right cf 
the vendees-appellants and the plaintilf- 
pre-emptor. The tenure which has been 
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Bold is a proprietary tenure of 3 annas and 
6-pies. There is only one mahal in which 
the plaintiff-pre-emptor is a co-sharer of pro¬ 
prietary rights and the vendees are under- 
pioprietors. The Trial Court held that the 
proprietors and under proprietors have one 
entity and, therefore, came in cl. 2 of s 9 
of the Oudh Laws Act (XVJII of 1876) of 
co-sharers of the whole mahal. t The Trial 
Court, therefore, directed lots ’to be drawn 
and the defendants being successful in the 
lottery, the plaintiff appealed to the lower 
Appellate Court. This Court, in my opinion, 
rightly pointed out that the property sold 
being proprietary tenure only the proprie¬ 
tors came within cl. 2 of co-sharers of the 
whole mahal and the under-proprietors 
came in cl. 3 of members of the village 
community. The lower Appellate Court 
erred to distinguish the ruling of Bakkha 
Singh v. G'aya Din (1) of a Single Judge of 
this Court. 

In my opinion that ruling is not distin¬ 
guishable, and if the same learned Judge 
had not expressed a different opinion later on 
in Gajadharv. Raja Udit Narain Singh (2). 

I would have referred this case to a Bench 
of two Judges. I am not in agreement with 
the observations of the learned Judge on 
page 341 of the report of 17 Oudh Cases. The 
learned Judge deduced from the decision in 
the case of Drighijai Singh v. Court of 
Wards , Ramnagar Estate (3) that according 
to a judgment of a Bench of this Court 
proprietors and under-proprietors of one 
mahal foimed one body and came 
within cl. 2. In my opinion such a con¬ 
clusion is not justified by the Bench ruling 
of this Court. Both Judges agreed that 
when a proprietary tenure is sold an under¬ 
proprietor would not come within cl. 2 of 
co-sharers of the whole mahal. Disagree¬ 
ment between the two Judges was as to 
whether an under-proprietor under such 
circumstances came within the category of 
the member of a village community in the 
3rd clause or not. The opinion of the 
Judges who favoured the view that the 
■under-proprietor came whithin the 3rd 
clause was confirmed by the High Court of 
Allahabad on reference. In Bakkha Singh 
v. Gaya Din (l), the learned Judge stated 
that the decision in Drigbijai Singh v. Court 
of Wards , Ramnagar Estate (3) did not 
deal explicitly with els. 1 and 2, but, in my 


opinion, it did and specifically held that an 
under-proprietor would not come within 
cl. 2 when a proprietary tenure was sold. 

In the Bench case of Gajadharv. Raja Udit 
A arain Singh (2;, the learned Judge (now 
Mr. Justice Stuart) who delivered judgment 
m the case in Bakkha Singh v. Gaya Din 
(1) was one of the Judges of the Bench. In 
this case plots of proprietary tenure were 
sold as in the case before me. The plaint¬ 
iff was a proprietor but not a co-sharer 
in the mahal , so he did not fall under the 
second clause. The defendant was an 
under-proprietor in the same mahal , yet 
the Bench held that he did not fall under 
the second clause as would have been the 
case if the principle enunciated in Bakkha 
bmgh v. Gaya Din (I) had been followed 
but came within the 3rd clause. The 
under-proprietor defendant of that case was 
in the same position as the under-proprie¬ 
tor defendant of the present case, that is, 
he was under-proprietor of the mahal in 
which the vended property was situated. 
The Bench held that he fell within the 
3rd clause and not in the 2nd and, there¬ 
fore, his rights of pre-emption were not 
superior to those of a proprietor of another 
mahal I, therefore, uphold the lower 
Appellate Court’s finding that the plaintiff 
has a preferential right of pre-emption. 

Apparently by a slip the lower Appellate 
Court decreed possession on payment by the 
Plaintiff of Rs. 440 instead of Rs. 800. That 
portion of the decree must, therefore, be 
amended. I amend the decree accordingly 
and direct that the plaintiff shall be entitl¬ 
ed to possession on deposit of Rs. 800 in 
the 1 rial Court within one month of to-day's 
date. 1 he usual pre-emption decree shall 
be prepared with results to follow as 
directed therein. I direct parties to bear 
their own costs here. 

Orders as to other costs < f the lower 
Appellate Court are maintained. 

z - K - Decree ary ended. 


(1) 26 I net. Cas. 517; 17 O. C. 3.39; 2 O. L. J. MS 
_(2; 34 Ind. Cas, 682; 3 O. L. J. 193. 

(3; 6 O. O. 266. 
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BOMBAY HIGH COURT. 

Cross- Appeals Nos. 245 and 251 of 1920. 

August 15, 1924. 

Present :—Sir Lallubhai Shah, Kt., Actiug 
Chief Justice and Mr. Justice Fawcett. 
The SECRETARY of STATE for 
INDIA—Defendant—Appellant 

I’C u s 

GIRJABA1 SHIYDEORAO 
VINCHURK A R— Plai nti ff — R espon dent. 

Saranjam — Grant of royal share of revenue — 
Resumption, effect of - Crown, position of— Saranjam- 
dar, rights of. 

When the Government resume a grant, which is a 
grant of the royal share of the revenue, they do not 
acquire the mirasi or the occupancy right which is a 
heritable and transferable right in holdings of which 
the saranjamdar lias become the khatedar during the 
continuance of the grant, [p. 512, col. 1 ] 

Per Shah, Ag. C. •/. —If the Crown claims to have 
acquired a right to the lands of a saranjamdar on the 
ground that the holder died without leaving any heir, 
it must be alleged and proved. (p. 540, col. 2.] 

Gridari Lall Roy v. The Bengal Government, 12 M. 
I. A. 448 at p. 451; 10 W R. P. C. 31; 1 B. I,. R. P. C. 
44; 2 Suth. P. C. J. 151); 2 Sar. P. C. J. 382; 3 Mad. Jur. 
386; 20 B. R. 408; 1 Ind. Dec. (n. s., 28 < P. CY and 
Secretary of State for India v. Raibatrao Hari, 28 B 
276 at p 28.3; 6 Bom. L. R. 43, referred to. 

When the Government resume a grant of the royal 
share of the revenue, they can resume what they 
granted,, namely, the royal share of the revenue and 
nothing more. [p. 542, col. 1] 

Ganpatrav Trimbak Pativardhan v. Ganesh Baji 
Bhat, 10 B. 112; 5 Ind Dec. (s. s.) 160, Vishnu Trim¬ 
bak v. Tatia, 1 B. H. C R. (A. C. J.) 22. Ramehandra 
Mantri v. Venkatrao, 6 B. 508 at p. 608; 3 Ind. Dec. 
(n. 8.) 854 and Ilari Sadashiv v. Shaik Ajmudin, 11 B. 
235 at p. 240; 6 Ind. Dec. (x. s.) 154, referred to. 

In theabsence of any evidence to prove that a grant 
is of the soil, the presumption is that the grant is of 
the royal share of the revenue, [p. 543, col. 1.] 


In the case of a grant of the royal share of the revenue, 
it is open to the grantee to make the best use of thegrant 
for his own benefit, that is, to appropriate lands to his 
own use, subject to the payment of the royal share of 
the revenue, and to create rights of occupancy in liis 
own favour, or in favour of third parties, [ibid. J 

A saranjam grant carries with it certain incidental 
benefits to the grantee personally which an ordinary 
lease or a tenancy for life would not give. [p. 54 1, col. 
2 -] 

Per Fawcett, J— A sale of part of the saranjam 
estate by a saranjamdar is invalid as against his 
successor or the Government as the reversioner, [p. 
546, col. 2.] 

Gulabdas Jugjivandas v. Collector of Surat, 3 P. 186; 
6 1. A. 54: 3 Sar. P. C. J. 889; 2 Ind Dec. (n. s.) 125 
(P. C ), referred to. 

A saranjamdar, by availing himself of his powers of 
management as saranjamdar, cannot gain for himself 
and his heirs an advantage in derogation of the 
rights of Government and his successors to whom 
Government may see fit to re-grant the saranjam 
[p. 547, col. 2.] 

The power of resumption is not, therefore, confined 
to the right to take the roval share of the revenue, 
[p. 548, col. 2.] 
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Cross-appeals from the decision of the 
District Judge, Nasik, in Suit No. 5 of 1914. 

FACTS. —The plaintiff’s predecessors- 
in-title had been in the enjoyment of a 
grant of certain villages from the Govern¬ 
ment for many generations, in the course 
of their saranjam they also acquired occu¬ 
pancy rights over certain fields in village 
Manmad either by surrender or forfeiture, 
and held those rights for over one hundred 

and fiftv vears. 

* * 

One Raghunathrao, the representative 
of the family, while on his death-bed in 
18S9, adopted Shivdeorao, the husband of 
the plaintiff in the present suit. After 
his death, in the same year, the Govern¬ 
ment did not recognize the adoption of 
iShivdeoiao and resumed the grant and also 
the mirasi and occupancy rights acquired 
by the grantees as their private property 
and enjoyed by them for many years. 
On reference to the Commissioner, he also 
passed orders in the year 1913 that on the 
lapse of the saranjam to the Government 
the occupancy rights passed to the Govern¬ 
ment as well. 

Shivdeorao having died his widow sued 
the Secretary of State claiming the lands 
over which mirasi and occupancy rights 
were acquired as the private property of the 
family basing her claim on a sale-deed of 
l75u a d. or in the alternative on the 
ground of possession owing to surrender 
or forfeiture of the khatedar s lights. 

The First Court did not recognize the 
sale-deed, but gave the plaintiff a decree 
on the basis of alternative grounds from 
which appeal was made to the High 
Court. 

Mr. II C. Coyajee (with him Mr. S. S. 
Patkar , Government Pleader), for the Ap¬ 
pellant. 

Mr. G. N. Thakor (with him Mr. S. S. 
Bokhale ), for the Respondent. 

JUDGMENT. 

Shah, Ag. C. J.— [His Lordship, after 
stating the facts of the case and disbeliev¬ 
ing that the occupancy rights were ac¬ 
quired by the deed of 1755, proceeded;] 
The next point relates to the question as 
to how they were acquired. On this point 
it seems to me that the view taken by the 
learned Trial Judge is correct that under 
the circumstances the lands must be taken 
to have been acquired in any one of the 
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^ays in which such acquisition is possible. 
It mast be remembered, as pointed out by 
the learned Judge, that the fact that some 
or the lands were entered as part of the 
village site later on was merely an accident, 
due to the survey in the nineties, when it 
was found that it was not being used for 
agricultural purposes. Though at this dis¬ 
tance of time we may not know as to 
when and how these lands were acquired, 
it is clear that in any alienated village 
the inamdar or the saranjamdar has full 
right of disposal with reference to holdings 
which are either relinquished or forfeited 
for any valid reason. If the Survey Settle¬ 
ment has been extended to the alienated 
village, the holders of lands in the village 
would have the same rights and obligations 
as occupants in a Khalsa village. It is not 
suggested that the Survey Settlement was 
extende 1 to the said village prior to the 
resumption. If it had been, the Ichatedai • 
would clearly have the rights of an occu¬ 
pant under the Bombay Land Re venue 
Code as in a Khalsa village according to 
s. 217 of the Bombay Land Revenue Code. 
Whenever there is any relinquishment on 
any ground, or forfeiture of land for non¬ 
payment of the royal share of the revenue 
the land would be at the disposal of the 
saranjamdar , and he may dispose of it by 
giving the mirasi or the occupancy right 
to any third person or by taking it up 
himself. It is also possible that the jnii'asi 
or occupancy right would be acquired for 
consideration. It is true that in the pre¬ 
sent case the plea of purchase set up is 
not established, and, as no plea of any 
other purchase is put forward, that possi¬ 
bility may be left out of account. Then 
it is possible that the line of any familv 
may become extinct; and there being no 
heirs, the saranjamdar may take possession 
of the land. But in such a case his pos¬ 
session would clearly be wrongful. Iu that 
case the right would belong to the Crown 
as the ultimate heir of the deceased heir¬ 
less person. That right forms no part of 
the saranjam. Whether it be a saranjam 
village or an inam village, the right in such 
a case would belong to the Crown and to the 
Crown only in the absence of an} r statutorv 
provision to the contrary. It is not suggested 
that there is any statutory provision on 
the point. A saranjamdar who takes pos¬ 
session of any mirasi or occupancy holding 
in this manner would hold it wrongfully 
and adversely to the Crown. As a possible 


V. GIKJABAI SHIVDEORAO. [89 I. 0. 1923] 

mode of acquisition, it must be recognized; 
but I clo not think that that possibility can 
help us in the decision of this case, be¬ 
cause if the Crown claim to have acquired 
a right to any of these lands on the 
ground that the holders died without 
leaving any heir, it must be alleged and 
proved. See Gridari LalL Roy v. The 
Bengal Government (1) and Secretary of 
State for India v. Haibatrao Hari (2). 
Without any proof of that plea with refer¬ 
ence to any particular holding, the mere 
possibility of the lands being acquired in 
that way by the saranjamdar could not 
help us in this case. I refer to this cir¬ 
cumstance because the learned Counsel 
for the appellant has argued that it is 
possible that the Crown is entitled to the 
mirasi or the occupancy right of these 
lands and that if that possibility is not 
excluded by the plaintiff definitely proving 
that the lands have been otherwise acquir¬ 
ed, they must be treated as acquired in 
that wrongful manner by the saranjamdar. 
Issue No. 2, no doubt, has been framed in 
the terms in which these possibilities have 
been stated in the Commissioner’s order 
and repeated in the plaint. But the learned 
Judge distinctly records his finding on 
that issue in the sense indicated in his 
judgment. I accept the finding in the 
sense indicated by the learned Judge in 
his judgment, subject to the reservation 
that really the occupation by the. saranjam¬ 
dar of the lands in those cases where the 
Crown would be the ultimate heir would 
be wrongful, and that under the circum¬ 
stances the fact that Raghunathrao was 
found to be the khatedar in 1884 and 18fi6 
must be attributed more reasonably to a 
legal origin, and not to a wrongful act on 
the part of the saranjamdar. Even if it 
be assumed that the saranjamdar would be 
entitled to the holding on the basis that 
the mirasi right becomes extinct, when 
the holder dies without heirs, and that 
there is no mirasi right left, it is clear 
that the land' would be in the same con¬ 
dition as any other land which has been 
relinquished; and the result would be same 
so far as the saranjamdar s right lo dispose 
of it is concerned. In that view of the 
matter, the other possibilities left are that 

0) 12 M. I. A. 148 at p. 151; 10 W. R. P. C. 31; 1 » 

L R. P. O 4 4; 2 Suth. P. 0. J. 159; 2 S ir . P. C. J. 382; 

3 Mad. Jur. 3SG; 20 E. R. 408; 1 Ind. Dec. (n. s.) 28 
(P. o 1 : 

(2.) 28 13. 276 at p. 283; 6 Bom. L. K. 43. 
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the lands may have been acquired either in 
consequence of relinquishment on the part 
of the holders or in consequence of forfei¬ 
ture for non-payment ol the royal share of 
the revenue or any other like cause. It 
may be mentioned in connection with this 
point that Ex. 137, which is a statement 
of the village officers recorded in September 
1891, mentions all the numbers in suit, and 
some more numbers as really having been 
in the occupation and khata of Annasaheb 
Vinchurkar. This statement was recorded 
after the death of Raghunathrao, and at 
the date of the statement these lands stood 
in the name of Shivdeorao, i. e., the adopt¬ 
ed son of Raghunathrao. The statement 
with reference to Nos. 92 and 99 does not 
concern us. With regard to one of the 
numbers in suit, viz., 201, it is stated that 
it formerly stood in the name of Dhondi 
valad Maliipati Avad, and as he did not 
pay its assessment, Annasaheb got the 
number transferred from his name to his 
own name about eight or nine years ago. 
With regard to all the other lands, it is 
stated that they stood in the name of 
Annasaheb for the last 25-30 years. The 
two village officers state that they do not 
know how the lands were acquired. Thus 
all that we know about these numbers is 
that it cannot be ascertained on this evi¬ 
dence as to when and how they were 
acquired. But we know that, they have 
been in the possession of the plaintiff and 
his predecessor-in-title for several years as 
khatedars. 

[liis Lordship after disposing of the plea 
of adverse possession and estoppel as not 
established against the defendant went 
on:] The only point that remains to be 
considered is the point involved in issue 
No. 6 in the lower Court. This point has 
formed the subject-matter of interesting 
arguments before us. It may be mentioned 
at the outset that in this case it is an 
admitted fact that the saranjam was a 
grant of the royal share of the revenue, 
and not of the soil. If it were a grant of 
the soil, the Government can resume the 
soil; and in that case the decision of their 
Lordships of the Privy Council in Secretary 
of State for India v. Laxmi Bai (3) would 
clearly apply. It is urged, however, that 
even in a case where the grant is of the 

(3) 72 Ind. Cas. 898; 50 I. A. 49; 25 Bom. L. P.. 527; 
0923) A. I. R. (P. C.) 6; 17 L. W. 405; 41 M. L. J. 471; 
32 M. L. T. Ill; 37 0. L.J. 464; 47 B. 327 at p. 330: 28 
Q. W. N. 49 (P. C.). 


royal share of the revenue, when the Gov¬ 
ernment resume the giant, they are entitled 
not onlv to the local share of the revenue 
but also to such occupancy rights as the 
sara)ijamdar may have acquired during the 
continuance of the grant lbr his own per¬ 
sonal benelit. That is the argument which, 
it is urged by Mr. Covajee, was advanced 
by Sir George Lowndes before their Lord- 
ships of the Privy Council in Secretary of 
State for India v. Laxmi Bai (3) and that 
is the argument which is now urged before 
us. It mav be mentioned that in that case 
the point decided was whether the saran¬ 
jam was a grant of tlie soil or of the royal 
share of the revenue on the facts of that 
case. It was decided that it was a grant 
of the soil, and on that basis the decision of 
this Court was overruled. A further ques¬ 
tion was raised in the arguments for the 
appellant in that case but it is difficult to 
say that the question which arises for our 
decision in this case was considered and 
decided in that case. Mr. Coyajee has 
not urged that the point that we have to 
decide is covered by the judgment of their 
Lordships of the Privy Council, but has 
suggested that the point which the learned 
Counsel for the respondent in that case 
was supposed to have given up, was exact¬ 
ly the point which he now urges before 
us. If I felt sure that that was the point 
given up I should practically accept it as 
decisive of the point. But it is not at all 
clear from the judgment that that was the 
point given up. The plaintiff in that case 
claimed in the alternative his right to hold 
the lands, whether the grant was of the 
royal share of the revenue or of the soil. 
Their Lordships quote this clause from the 
plaint and refer to ‘ raitava rights ’ with 
regard to the occupation of lands which 
were unoccupied at the date of the grant. 
Then it is stated that the latter claim, 
i.e., the claim with regard to the occupation 
of lands not occupied at the grant, was 
abandoned. This would apparently refer 
to the claim made in the plaint that even if 
it was a grant of the soil , the plaintiff would 
have a right to hold the lands. That point 
appears to me to have been given up. 
Looking to the arguments of the learned 
Counsel for the respondent as reported and 
to the judgment, I cannot say that it was 
considered and decided that even if it was 
a grant of the royal share of the revenue, 
the plaintiff could have no ‘ raitava rights’ 
in the lands not occupied at the date ot 
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the grant. The principal point argued and 
decided in the case was whether the grant 
was of the royal share of the revenue only 

01 of the soil. I read that judgment as 
deciding that where there is a grant of the 
soil all the rights of the occupancy which 
have accrued with reference to lands unoc¬ 
cupied at the date of the grant during the 
continuance of the grant must go with 
the giant as part thereof when it is resum¬ 
ed. But 1 am unable to read that judg¬ 
ment as deciding that even though it be 
a grant of the royal share of the revenue 
any mirasi or occupancy right howsoever 
acquired by the saranjamdar over the 
land during the continuance of the grant 

must go with the grant when the grant is 
resumed. 

It is, therefore, necessary for us to con¬ 
sider whether, when the Government re¬ 
sume a grant, which is a grant of the royal 
share of the revenue, they can acquire the 
mirasi or the occupancy right, which is a 
heritable and transferable right, in certain 
holdings, of which the saranjamdar has 
become the khatedar during the continu¬ 
ance of the grant. I may mention that the 
lands in suit are not stated on either side 
to be unoccupied lands at the date of the 
original grant, though it makes no differ¬ 
ence in the view accepted in this Court 
whether they were unoccupied or not. If 
in the case of unoccupied lands the sar¬ 
anjamdar or inamdar could acquire occu¬ 
pancy rights for his own benefit, a fortiori 
he could retain those rights, if acquired 
from others who had similar occupancy 
rights at the date of the grant. The view 
taken by the Court in this Presidency 
during the last fifty or' sixty years lias 
been that when the Government resume a 
grant of the royal share of the revenue 
they can resume what they granted, name¬ 
ly, the royal share of the revenue and no¬ 
thing more. In the case of saranjam , it 
was so held in Ganpatrav Trimbalc Patu'ar- 
dhan v. Ganesh Baji Bhat (4) by Sargent 
C. J., and Mr. Justice Birdwood. A re¬ 
ference was made to the Government Re¬ 
solution of May 27th, 1854, in which the 
meaning of the word “ resumption ” was 
indicated. It is pointed out in that re¬ 
solution that any person in the oc¬ 
cupation of land will not be disturbed in 
his possession so far as he pays the assess¬ 
ment according to the Revenue Survey Settle¬ 
ment, or in districts which have not 
(4} 10 B. 112; 5 Ind, Dec. (n. s.) 4G0. 
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been subject to the operations of a survey 
according to the rights obtainable in 
the village in which the land is situated 
Accoi ding to this resolution it was held in 

P lshnu 1 ril »bak v. Tatia (j) that when the 
Government resume the znam they can 

mint TT et b e right , lo lev yfull assess- 
1 - tit, and could not take possession of the 

land After referring to the said resolution 

and the case of I ishnu Trimbak v Tatia 

(a the learned Chief Justice observed as 

follows (page 110*)In the present case 

aie concerned with a saranjam , and 

not an mam ; but no legislative enactment 

°i Government Resolution has been cited in 

support of there being any difference be- 

,. ie l f nu i; es as regards the effect of 
Resumption by Government.” In that very 
judgment at page 117* of the report the 
obsdvatmns of Mr Justice Melvill in 
Ramchandra Mantri v. V enkatrao ( 6 ) that 
the saranjamdar may deal with all un¬ 
occupied lands as may be best for the pur- 
poses of revenue, and may either cultivate 
them himself or through tenants ” are re- 

ffned to, and explained as meaning that 

T\crut aran \? r> \d <lr mav ac Quire occupancy 
rights, which remain unaffected by the re¬ 
sumption of the saranjam except as to the 
assessment thenceforth payable to Govern- 
ent. This view w rt s affirmed by Sargent, 

o:X;G and £\ anab hai Haridas, J., in Hari 
Sadashiv v. S/iaik Ajmudin ( 7 ). 

* • e been several cases with re¬ 

ference to mams in which the view as to 

ie e ect of resumption as indicated in 
j.pp Government Resolution of 1854 has 

Ifitu f ° lcnved ’ and in the two cases above 
1 ha , s Jeen held that if the grant be . 

• share of the revenue only there 
, iffeience between a saranjam grant 

«_ aii an \ na ™ & ranfc as to the meaning of 
esumption It is perfectly true that in 

L? 6 !,/ saranjam grant the saran- 
j ! y lcdds lfc for his life, and on his 
mi , ie & rant is liable to be resumed, 
b A '°uld n °t be so in the case of au 
c mar\ mam. But this distinction exist- 

71 •"l 11 , when the case of Ganpatrav 
Tiimbak Patwardhan v. Ganesh Baji Bhat 

pnnlr? as decided as it exists now and it 
T , n °* have been ignored by the learned- 
as JudgeB who decided these cases. In fact 
the observations of Mr. Justice Melvill 

1 B. H. C. R. (A. C J ) 22 

(7> hV&ir 6 o?A 3 I] ? d Dec. (N. s.) 854. 

-jp— ~ 3 , 5 , at p 2tQ i 6 Iad - Hec. (s. 3 .) 154. 

* Pages of 1 (Tb.— [Ed.] - ---- 
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in Ramchanclra Mantri v. Venkatrao (G), 
have been always understood in this lTesi- 


the Privy Council ; and we 
the course of decisions of this 


are left with 
Court on that 


dency as giving the inamdar or saranja m- 
mar a right to use the land to his best 
advantage including tlie right to create 
occupancy or mirasi rights in his favour, 
as forming part of his private, property 
subject to the payment of assessment or 
the royal share of the revenue. It is only 
during recent years that with regard to 
sarajijams the correctness of this view 
has been .questioned on behalf of the Gov¬ 
ernment. It was questioned in the case of 
Gururao Shirinivas v. Secretary of State 
for India (8) which went up in appeal to 
the Privy Council, and in which the 
decree of this Court has been set aside. 

In this Presidency there had been a long 
course of decisions on two distinct points, 
first, that in the absence of any evidence to 
prove that the grant is of the soil, the pre¬ 
sumption is that the grant is of the royal 
share of the revenue, and secondly, that in 
the case of a grant of the royal share of 
the revenue, it isopen to the grantee to 
make the best use of the grant for his own 
benefit that is to appropriate lands to his 
own use, subject to the payment of the 
royal share of the revenue, and to create 
rights of occupancy in his own favour, or 
in favour of third parties. Subject to the 
payment of the royal share of the revenue, 
all the rights in the land could be acquir¬ 
ed by him and would belong to him, if so 
acquired ; and the resumption of the grant 
would mean the resumption of what the 
Government granted, i.e., the royal share 
of the revenue, and not any other right 
which the grantee during the continuance 
of the grant could acquire for himself and 
for the benefit of his heirs. The decision 
in Secretary of State for India v. Laxmi 
Bai (3) and the other decisions of their 
Lordships of the Privy Council which have 
been referred to in that case, definitely 
overrule the view taken on the first point, 
relating to the presumption, as to the nature 
of the grant subject to the observations 
on that point in the judgment, namely, 
that “ it must be determined in each case 
upon the facts what was the quality of 
the original grant, although it may well be 
that it is ordinarily a grant of the royal 
revenue only ” (page 55*). As regards the 
second point, as I read that judgment, 

there is no decision of their Lordships of 

(8) 39 Ind. Cas. 65; 41 B. 408; 19 Bom. L. K. 117. _ 
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point exactly as it was when the 
judgment in that case reported as Gururao 
Shrinicas v. Secretary of State for India 
(8) was pronounced. 

Apart from the decisions, it seems to 
me that on principle in the case of a 
grant of the royal share of the revenue, 
when the grant is resumed all that the 
Government can fairly claim and would 
be entitled to, would be the royal share 
of the revenue. Whether the grant is in 
the nature of saranjam or inam , the grantee 
would be entitled to all the incidental 
benefits of the grant, namely, the right to 
acquire the occupancy rights in lands either 
not ocoupied or held by others and for¬ 
feited on one ground or another or other¬ 
wise acquired from the holders. The mere 
fact that the saranjamdar is in a sense a 
life-tenant does not, in my opinion, alter 
the ordinary incidents of a grant by way 
of saranjam. The determination of the 
exact rights of a saranjamdar appears to. 
me to be more a question of the connot¬ 
ations of a saranjam grant than of applying 
the analogy of a life-estate, subject to 
all the limitations to which an ordinary 
life-tenant could use such estate. 

The course of decisions in this Presidency 
has been in favour of the View which I 
have already indicated and in the absence 
of any definite decision on the point to the 
contrary, it seenis to me that that view 
should be followed in this case. I may 
mention that in Balvant Ramchandra v. 
Secretary of State for India (9) decided by 
Sir Lawrence Jenkins, C. J., and Batchelor, 
J., it is pointed out (page 137*) that “since 
Melvill, J.'s judgment in 1882 the law in 
this Presidency has always been that a 
grantee of the revenue is entitled to make 
such profit as lie can out of unoccupied 
lands” and a reference is made to the 
cases of Ganpatrav Trimbak Patwardhan v. 
Ganesh Baji Bhat (4), and Rajya v. Bal- 
krishna Gangad/iar (10). 

I refer to these observations to indicate 
how for a long time in this Presidency this 
has been the accepted view with regard 
to inams and saranjams. In 1854, when 
Government issued their Resolution under 
Act XI of 1852, the inquiries under that 
Act were not confined to inams only, but 

(9) 32 H. 132; 10 Bom. L. R. 531. 

(10) 29 B. 415 at p. 420; 7 Bom. L. R. 439. 

♦Page of 32 K - [Ed.] ~ ‘- 
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related to other grants also. The preamble 
to the Act shows that the inquiries under 
the Act were contemplated with reference 
to claims against Government on account 
of i minis and other estates wholly or 
partially exempt from payment of land 
revenue; and the provision for making rules 
relating to saranjams is to be found in 
that Act in cl. 10 of Sell. B to that Act. 

It has been urged on behalf of the ap¬ 
pellant that the provisions of s. 90 of the 
Indian Trusts Act should apply to this 
case. Under that section where a 

tenant for life, by availing himself of his 
position as such, gains an advantage in 
derogation of the rights of other persons 
interested in the property, he must hold, 
for the benefit of all persons so 
interested, the advantage so gained. 
It is no doubt true, as I have already 
stated, that a saranjamdar is in a sense 
a tenant for life. But during the continu¬ 
ance of the grant he occupies no fiduciary 
position with reference to the grantor or any 
other person and it seems to me to be 
perfectly consistent with his life-estate to 
hold that the sciranjam grant gives him 
the right to make the best possible use 
of the lands in the village or of the occu¬ 
pancies that may come to be dealt with by 
him for his own personal benefit. His 
position is not exactly the position of that 
of a tenant for life. But even if it be, it 
seems to me when he so uses the land 
for his own benefit, or acquires the occu¬ 
pancy and mirasi rights in the land for 
his own benefit, he does not act in deroga¬ 
tion of the rights of other persons interest¬ 
ed in the property. The person interested 
in the saranjam is the Government and 
the right of the Government is limited to 
the roj r al share of the revenue. If we 
take the successors to whom the saranjam 
may be re-granted as persons interested, 
it does not derogate from their rights, 
■which are limited to the royal share of 
revenue. The acquisition of such personal 
rights of occupancy does not appear to be 
in derogation of the rights of others. 
The right of the saranjamdar as such 
is limited to the royal share of the 
revenue, subject to the existing occu¬ 
pancies in the village and it cannot be 
said that the saranjamdar acts in deroga¬ 
tion of the rights of others by acquiring 
occupancy or mirasi rights for himself. 

In this view of the matter the English deci¬ 
sions which give effect to the principle 


underlying s. 90 of the Indian Trusts Act 
as regards tenants for life acquiring cer¬ 
tain interests during their tenancy do not 
appear to me to apply to a saranjam grant. 

The learned Counsel for the appellant 
has also relied upon the analogy of s. 108 
of the Transfer of Property Act so far as 
it relates to the rights and liabilities of 
a lessee. As regards this argument also, 
it. seems to me that the real difficulty in 
the way of accepting it is that the analogy 
does not appear to me to be correct. A 
saranjam grant carries with it certain inci¬ 
dental benefits to the grantee personally 
which an ordinary lease or a tenancy for life 
would not give. 

It is necessary to add a word with refer¬ 
ence to the rules made with regard 
to saranjams by the Government in 
1898. This particular saranjam was 
resumed in 1892, after the death of Raghu- 
nathrao in 1889, and there were no rules 
then. But the rules as framed in 1898 do 
not in effect state anything more than what 
were ordinarily known to be the custom¬ 
ary incidents of a saranjam grant. There 
is nothing in the rules which is inconsist¬ 
ent with the view that in the case of a 
saranjam grant of the royal share of the 
revenue only, the resumption could not 
mean anything more than the right to 
take the royal share of the revenue. Though 
the learned Trial Judge decided this case 
at a time when he was not only entitled but 
bound to follow the decision in Gururao 
Shriniwa's case (8) which has now been 
reversed, even now it seems to me that the 
only course that we can adopt is to follow 
the course of decisions of this Court on this 
point quite apart from the view taken 
by this Court in Gurur’ao Shrinivas v. iSecre- 
tary of State for India (8). 

The result, therefore, is that the defend¬ 
ant’s appeal must fail. 

Then there is the appeal of the plaintiff. 

In support of the appeal it is urged that 
the lower Court is wrong in limiting her 
rights to one-third share in the lands. On 
this point the learned Judge has been 
influenced by the evidence of the only 
witness, who was examined in the case. 

V. G. Deshpande. He held a general power- 
of-attorney from Shivdevrao, and knew the 
facts relating to these lands. The learned 
Judge has relied upon his statement that 
“Vithal Keshav has a share in the first 
five lands in the suit. He has a sixth 
share. There are also other sharers. Th§ 


{891. 0. 19255 SECRET AUV OF STATE FOR INDIA V. G IRJABAI SHIVDEORAO. 545 


plaintiff’s share is one-third in lands A—K. 
But no one has a share in the rest of t he 
land. That is so under some relinquish¬ 
ment in a partition.” He has also stated 
in his evidence that “the plaintiff’ has the 
right of possession and enjoyment of fields 
A—E though other persons have shares in 
the income.” Upon this evidence the 
learned Judge has come to the conclusion 
that the descendants of the other two bro¬ 
thers of Raghunathrao are entitled to 
shares in this land. There was no issue 
on this point. There was no suggestion in 
the written statement that the plaintiff’s 
interest in the lands was limited in that 
sense, and the other persons are not parties 
to the present litigation. It seems to me 
that the objection as to the defect of 
parties, which would arise necessarily if 
the learned Judge’s view were correct, 
could have been, and should have been, 
taken by the defendant if this point was 
to be made, at an early stage of the suit. 
In fact it was not taken and under O. 1, 
r. 13 it must be taken to have been waived. 
The plaintiff was in possession at the date 
of the order in question, under which she 
was dispossessed of some lands and full 
assessment was levied in connection with 
the other lands. If that order is not 
right, then it seems to me that the plaintiff 
is entitled to a decree for possession of 
the lands which have been taken from her 
possession and for a return of the rent 
which has been levied from her in excess 
of the assessment payable in respect of 
the lands which are still in her possession. 
At the same time it is desirable to make 
it clear that the decree in favour of the 
plaintiff must be without prejudice to the 
rights, if any, of the co owners in these 
lands. 

I would accordingly dismiss Appeal No. 
245 of li*20 and allow Appeal No. 281 of 
1920, and vary the decree under appeal by 
deleting all references to one-third share 
of the plaintiff in the lands, and direct¬ 
ing that all reliefs granted to the plaintiff 
should operate fully in favour of the plaint¬ 
iff without the limitation as to one-third 
share. This variation to be without pre¬ 
judice to the rights, if any, of other co¬ 
owners in the lands in suit. The defendant 
to pay the costs of the plaintiff throughout 
including the costs of the translations. 

Fawcett, J.— [His Lordship endorsing 
the view expressed by Shah, Ag. C, J., that 

35 


the rights were not acquired by purchase 
went on: ] .As to how the suit lands came to 
be shown in 1 lie khata of the deceased 
saranjamduv or of the original plaintiff, 
I agree with the view taken by the learned 
District Judge that all these survey num¬ 
bers came to be put. in the name of the 
saranjam'lar or the plaintiff either on 
account of the line of khatedars , who were 
previous tenants, becoming extinct, or a 
tenant relinquishing his holding or his 
losing it by sequestration for non-payment 
of land revenue. Exhibit 137 is, in my 
opinion, important and reliable evidence to 
this effect. Survey No. 201 is there stated 
to have been acquired by forfeiture in 
about 1885, and the probabilities are that 
the lands in suit were similarly acquired: 
cf. the reference to Survey Nos. 92 and 99 
in Exhibit 137. 1 also agree with Mr. 

Coyajee that issue No. 2 is properly drawn 
on the plf adings. Paragraph 3 of the plaint 
puts up the alternative case that the land 
must have gone into the possession of the 
plaintiff’s ancestors by reason of the extinc¬ 
tion of the khatednr's family or by reason 
of its resumption for arrears of assessment, 
and para. 4 of the written statement sirni- 
larily refers to the saranjamdar's light to 
hold lands that had passed into the posses¬ 
sion and enjoyment of the family by the 
death of the khatedar without leaving any 
heir or by forfeiture In my opinion, 
therefore, the issue was properly based 
on these two methods of possible 
acquisition. But acquisition through the 
lands being relinquished by a tenant 
may, in my opinion, be held to be covered 
by this particular issue, as the acquisition 
of lands in this way is on a similar footing 
to acquisition by extinction or forfeiture. 
My learned brother is of opinion that the 
case of lands becoming vacant owing to 
the extinction of the line of any family that 
previously held it as mirasdars is on a 
different footing to the case of lands acquir¬ 
ed by relinquishment or forfeiture, and 
that in such a case the lands would escheat 
to the Crown and the possession of the 
saranjamdar , if he took the lands, would 
be wrongful. I do not myself think it 
necessary to decide this point in the present 
case, and I feel some doubt whether it 
would not be more correct to say that, as 
the occupancy of the land would be only a 
limited interest, it would not escheat to 
the Crown, but revert to the grantor of 
the occupancy, i. e., the sarcinjo.mdar, cf, 
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Tulshi Ram Sahu v. Gur Dayal Singh (11) 
In any case it seems to me that there would 
l»e good ground for the contention that the 
Crown in such a case recognized the right 
of the saranjamdar to dispose of the vacant 
lands in the same way as any other vacant 
land that might be in the village, just 
as in an unalienated village the Collector 
has power to dispose of the occupancy in 
such a case under s. 72 of the Bombay Land 
Revenue Code. 

Issue No. 2 covers not only the question 
whether the plaintiff proves that his 
ancestors so acquired the land, but whether 
they “became owners’’ thereof. 

The only remaining point is the one, 
which in the lower Court led to issue 
No. 2 being answered in the affirmative and 
issue No. 6 in the negative, and which has 
been the main one argued before us. I 
shall first deal with this as if it were res 
' 1 ntegra , and give my opinion on the merits 
of the dispute untrammelled by any 
authority of this Court. The question is 
as to the excess profits over and above the 
assessment, which are obtained from these 
particular lands. This is the market rent 
which the Commissioner in his older Ex. 

5 directed the Collector to ascertain 
and recover from the plaintiff, or from the 
occupants, who had been put in possession 
by the plaintiff or his predecessor, the last 
saranjamdar. In the case of the first five 
survey numbers (A) to (E) of the plaint the 
average yearly income obtained by the 
plaintiff before the resumption is stated by 
the witness Ex. 176 to have been Rs. 1,200, 
and in the case of the numbers shown 
as (H)to(K), which are still in plaintiff’s 
possession, Government are said to have 

been exacting Rs. 112-6-0 more than they 

used to do. Some of the documents on 
record contain statements that part of the 
first five numbers, viz., 2, 118,119, 120 and 
121 had in fact been actually sold by the 
last saranjamdar to third parties for build¬ 
ing houses, and other portions were leased 
on rent for the same purpose: see Exs. 138, 
152, 153 and 154. The saranjamdar in 
fact obtained increased profits from these 
lands in the same way as a Collector ob¬ 
tains them where land assessed as agricul¬ 
tural land is subsequently diverted to non- 
agricultural purposes under ss. 48, 65 and 
66 of the Bombay Land Revenue Code. 

It also appears that a part of the remain- 

(11) 7 Ind. Cas. 231; 33 A. Ill at p. 116; 7 A. L. J. 
101l(F. B.). r 
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ing five numbers, which were not included 
in the village site, is used for non agricul¬ 
tural purposes: see Exs. 138 and 143. The 
disposal of these particular lands in this 
wav, viz ., upon the original occupancies 
being relinquished or extinguished putting 
them in his own name and subsequently 
selling or leasing them for building or 
other non-agricullural purposes, is a dis¬ 
posal, which, in my opinion, is solely due 
to the saranjamdar availing himself of 
his powers as saranjamdar which include 
not only a power to take the assessment but 
also a power of management in regard to 
the village lands, enabling him to put 
unoccupied lands to the best possible use. 

I he question is whether the advantage so 
obtained is one that is part of the saran~ 
jam estate, which can be resumed by Go¬ 
vernment, or whether the saranjamdar by 
his action in entering the lands in his own 
khata acquires a private right to the occu¬ 
pancies, which cannot be resumed by Go¬ 
vernment, and which descends to his own 
heirs, although they may not succeed to 
the saranjam grant. In mv opinion, the 
answer to this question is that, the occu¬ 
pancies having been obtained by him qua 
saranjamdar , and not in the exercise of 
any private mode of acquisition such as a 
purchase from the original occupant, the 
occupancies must be treated as part of the 
saranjam estate and liable to resumption 
by Government. The case in fact seems 
to me to be practically on the same foot¬ 
ing as if the saranjamdar had alienated 
a part of the saranjam estate by giving a 
permanent lease of these particular lands 
to a third party. It is, I think, indisput¬ 
able that a sale of part of the saranjam estate 
by a saranjamdar is invalid as against 
his successor or Government as the rever¬ 
sioner: see Gulabdas Jugjivandas v. 
Collector of Surat (12) and it seems to me 
quite clear that where the saranjamdar 
instead of selling the lands gives a per¬ 
manent lease of them, by which his heirs 
get an increased revenue, the case is on 
the same footing as a sale: compare 
il ladhavrao Waman Saundalgekar Desh- 
pande v. Raghunath Venkatesh Deshpande 
(13). I may also refer to Nainapillai Mara - 

<12; 3 13. ISO; 6 I. A. 54; 3 8ur. P. O. J. 889; 2 Ind. 

Dec. (v s .) 125 (P. C.) 

<13> 74 Ind. Cas. 362; 47 B. 798 at p. 801: 25 Bom. L. 
n. 1005; ^1923) M. W. N. 689; (1923) A. I. R. (V. C.) 

205; 33 M. L. T. 389; 28 C. W. N. 857; 50 I. A. 255; 20 
L. W. 218 (P. 0\). 
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kuyar v. Ramanathan Chettiar (11), where 
(in dealing with the case of a temple) 
their Lordships say (page 352*) that “except 
ill a case of a such unavoidable necessity" 
(i. e., a necessity justifying an alienation) 
“the shebait, the managers or the trustees 
of a temple, or the mahant of a mutt have 
no power to sell or mortgage the endowed 
property in their custody, and obviously 
they have no right to impair the endow¬ 
ed property by creating or granting in 
favour of any one rights of permanent 
occupancy in the endowed lands.” This 
principle seems to me to apply equally 
in the present case. 1 agree on this point 
entirely with the view taken by the learn¬ 
ed District Judge, E. H. Leggatt, in the 
hebil saranjam case and cannot express 
it better than he has at page 32 of the 
paper-book in the Privy Council Appeal 
No. 1G9 of 1913, vie., that “in the case of a 
saranjam grant of land revenue the lands in 
the occupation of the grantee qua saranjam- 
(lar are resumable with the saranjam, though, 
of course, he may have possession of the 
land by purchase of occupancy rights from 
occupants at the time of the grant, in which 
case he would be in possession qua occup¬ 
ant and not qua saranjamdar, or possibly 
in some other way he may have acquired 
a right to continue in possession.” 1 agree 
also with his view that in the case of a 
saranjam grant of land revenue, the 
grant of land revenue is coupled with 
the right to make the best possible use of 
unoccupied land, and presumably the whole 
cf this can be resumed (page 31 of the 
paper-book). The first part of this proposi¬ 
tion is also adopted by the District Judge 
in this case, when he says in dealing with 
the sixth issue “it is not disputed that what 
the grant amounts to is that of the royal 
share of the revenue. But the grant also 
connotes certain powers of management.” 
He then goes on to illustrate what is meant 
by these powers of management. It is 
quite clear that, apart from his position as 
saranjamdar, iie would not be able to 
exercise these powers of disposal of lands 
on forfeiture, extinction of line or relin¬ 
quishment, and as I have already mention¬ 
ed, these are powers which are ordinarily 
reserved to a Collector under ss. 57, 72 and 

(14) 82 Ind. Cas. 226: 47 M. 337 at p. 352; (1024) A I. 
R. (P. C.) 65; 19 L. W. 259; 22 A. L. J. 130; 34 M. L. 
T. 10; (1924) M. \V. N. 293; 46 M. L. J. 546; 10 O. & A. 
L. R. 464; 28 C. W. N. 809 (P. C.). _ 
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37 read with s. 7-1 of the Bombay Land 
Revenue Code. Section 111 impliedly re¬ 
cognizes the exercise of such powers of 
management by an inamdar of an inam 
village and the Courts have long ago recog¬ 
nized this power: see Ramchand ra Mantri 
y. I enkatrao (6). Then it is important to bear 
in mind that a saranjam is a life-estate 
and does not necessarily descend to the 
eldest lineal male heir : see saranjam rules 
2 and 5. As laid down by the Privy 
Council in Sheikh Sultan Sam v. Sheikh 
Ajmodin (15) the question to whom a 
saranjam or jaghir shall be granted upon 
the death of its holder is one which be¬ 
longs exclusively to Government to be deter¬ 
mined upon political considerations. 

It follows that the saranjamdar is a 
‘qualified owner' and I adopt the conten¬ 
tion of Sir George Lowndes in Secretary 
of State for India v. Laxmi Bai (3) that 
s. DO of the Indian Trusts Act, 1882, applies. 
A saranjamdar, by availing himself of his 
powers of management as saranjamdar, can¬ 
not, in my opinion, gain for himself and his 
heirs an advantage in derogation of the rights 
of Government and his successors to whom 
Government may see fit to re-grant thesa?'- 
anjam , and who are “other persons interest¬ 
ed in such property” within the meaning of 
s. 90. Even if the indeterminate successors 
cannot be considered, Government clearly 
have a reversionary AVterest which repre¬ 
sents also the interests of future successors 
to the saranjam estate and which cannot be 
ignored: compare Madhavrao Waman Saun- 
dahjekar v. Raghunath Venkatesh Deshpande 
(13) as to the corresponding interest and 
rights of the Crown in service tea fan lands. 

This principle merely follows the English 
Law that a person holding a fiduciary posi¬ 
tion in relation to property cannot deal 
with the property for his own benefit, as to 
which reference may he made to lialsbury’s 
Laws of England, Vol. XXVIII, page 48, 
Art. 93 and to Lswin’s ‘Trusts', 12th Edi¬ 
tion, page 201. That principle covers the 
case of ‘tenants for life’ in relation ‘to¬ 
wards those in remainder” cf. In re Biss, 
Biss v. Biss (16) per Collins, M. R. It seems 
to me that such a constructive trust clearly 
operates in the present case. The increas¬ 
ed benefit gained by Sirdar Raghunathrao 
and subsequently by the plaintiff Shiv- 

(151 17 B 4.31 at p. 456; 20 I. A. 50; 6 Sar. P. C. J. 
52; 17 lad. Jar. 100; 9 Ind. Dec. (s. s.) 281 (P. C.). 

(16) (1903; 2 Ch. 40 at p. 56; 72 L. J. Ch. 473; 51 W. 
R. 504; 88 L. T. 103. ’ * 
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deorao was obtained by Ragliunathrao 
having availed himself of liis position as 
saranja mdur and thus getting the occup¬ 
ancies for liimself without any payment 
to t he previous occupants, and the result¬ 
ing revenues should beheld for the bene¬ 
fit of the .s mranjam estate under s. 90 of the 
Indian Trusts Act. 

It is urged that, if saranjamdar A could 
give a forfeited or relinquished occupancy 
to B or C, why should lie not give it to 
himself. But this, in my opinion, overlooks 
the fact that when A gives it to B or C 
the latter is subject to various liabilities 
(over and above the mere payment of as¬ 
sessment), of which the saranjamdor can 
take advantage in exercise of his powers 
of management. For instance if B or C 
uses the land for non-agricultural purposes, 
the saranjamdar can levy an increased 
rental on the analogy of ss. 05 and 00 
of the Bombay Land Revenue (’ode. (Such 
increased assessment was in fact levied by 
the saranjamdar Ragliunathrao: cf. Iixs. 121 
and i52). If this happens in the time of the 
successor of A, who gave the occupancy to 
B or 0, such successor would benefit by it, 
whereas if A gives the occupancy to him¬ 
self and the land is, therefore, treated as 
private property, As heir D will get all 
the future benefit instead of A's successor 
as saranjamdar , if the latter is not his heir. 
What happens in such a case is this that 
the saranjamdar , instead of having a 
mirasdar or permanent tenant as the occup¬ 
ant, obtains the holding for himself and 
can then deal with land as his sheri or 
private land: see Rajya v. Balkrishna 
Gangadhar (10). He therebj r gets a decided 
advantage; for, instead of only getting the 
assessment or customary rent, which can¬ 
not be enhanced except within strict 
limits, he is able to get the market rent 
and in favourable conditions a rack-rent. 
In an ordinary case, where inamdars heir 
is necessarily his successor as inamdar 
no question of trust arises. But whereas 
in the case of a saranjam estate the 
successor may not be the saranjamdar's heir 
or (as in this case) Government resumes 
the saranjam and there is no successor 
at all, the principle of s. 90 of the Indian 
Trusts Act comes into play. The advant¬ 
age gained must be held'for the benefit 
of the saranjamdars ’ successors, or Govern¬ 
ment as the ultimate reversioner. The fact 
that the latter may still have left to them 
the benefit of the ordinary assessment is 


immaterial, cf. James v. Dean (17) which 
is summarized as follows in Levvin’s Trusts, 
12th Edition, para. 4, at page 203—“Even 
where a testator was possessed of lease¬ 
holds, and devised all his interest therein 
to A for life, remainder to B, and the lease 
having expired in the testator's life time 
he was at his death a mere yearly tenant, 
it was held that A, having renewed the 
lease must hold it upon the limitations 
of the Will for the yearly tenancy was an 
interest capable of transmission by devise; 
and the tenant for life could not, by act¬ 
ing on the good-will that accompanied 
the possession, get the exclusive benefit of 
a more durable term." In that particular 
case A’s successors would still have got 
the yearly tenancy, but that did not pre¬ 
vent their being entitled to the more 
durable term, which had been obtained by 
A. To say that the saranjamdar “occupies 
no fiduciary position" towards Government 
or any other person seems to me, with due 
respect, to beg the question. For the grant, 
in my view and that of Mr. Leggatt in 
the Ilebli case, is a grant of land revenue 
coupled with a power of management, 
enabling him to make the best possible 
use of unoccupied land. There is, in my 
opinion, an implied or resulting trust that 
such powers shall not be exercised in a 
way that will benefit the saranjamdar s heirs 
at the expense of future reversioners other 
than the saranjamdars own heirs: and to 
that extent I say he “occupies a fiduciary 
position" towards his successors and Govern¬ 
ment. Also 1 think a successor is entitled 
to receive not only the assessment, which' 
is the main part of the saranjam estate, 
but also the benefit of the increased profits 
obtainable from the power of management, 
which is part of the saranjam grant. I say, 
therefore, that, in appropriating such profits 
for himself and his heirs, a saranjamdar acts 
“in derogation of the rights of the other 
persons interested in the property" within 
the meaning of s. 90 of the Indian Trusts 
Act. Consequently I do -not agree with 
the view of my learned brother that the 
power of resumption covers nothing more 
than the resumption of the right to take 
the loyal share of the revenue. And even 
assuming that the giant is limited to a 
grant of the roj*al shaie of the revenue, I 
do not see why this should not cover aDy 
increase which, if the village vas not 

(17) (18C5) 11 V CB . cS3; 8 F. F. 378; 32 E. F. 1135. 
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alienated, the State could legitimately claim 
owing to agricultural lands being divert¬ 
ed to iion-agricultural purposes as in the 
case of the lands that have been included 
in the village site of Man mad. Section 134 
of the Bombay Land Revenue Code illus¬ 
trates this right. 

I would add that, with due deference I 
demur to the view taken in Sakharam 
Gopal v. Trimbakrao liamchandra Mantri 
(18) that the saranjamdar" takes “an 
absolute interest in the subject-matter of 
the grant.” This view is based on Dosibai 
v. lslivardas Jagjivandas (19) which was 
a case of a jaghir held on quite different 
terms to a saranjam of the kind now in 
question, which is only a life-estate. It 
seems to me to be a contradiction in 
terms to speak of the saranjamdar as an 
absolute owner in those circumstances. 
Nor do I agree wih the view taken at 
page 704* of the same case that a resump¬ 
tion under the rules is only ‘formal.' It 
may be very real, as is shown by this case. 
In face of r. 2 of the saranjam rules, 
how can it be said that the eldest lineal 
male representative is “entitled to succeed ’ 
as was said by Scott, C. J., in Madhavrao 
Hariharrao v. Anusuyabai (20). The rule 
distinctly says the contrary. Apart, therefore, 
from authority to the contrary, I would 
say that in view of this constructive trust 
issue No. (2) in the lower Court should be 
answered in the negative and issue No. (0) 
in the affirmative. 

On the other hand I admit that the view 
taken above is opposed to contrary rulings 
by this Court, especially Ganpatrav Trimbalc 
Patwardhan v. Ganesh Baji Bhat (4) and 
Gururao Shriyiivas v Secretary of State 
for India (8) which are both cases relating 
to saranjams. The decision of the Privy 
Council on appeal from the last named 
case in Secretary of State for India v. 
Laxmi Bai (3) has not, I think, defi¬ 
nitely overruled the view taken by this 
Court in Gururao's case (8) (at page 4 33*) to 
the effect that, where the saranjam grant 
is a grant of the royal share of the land 
revenue, the Government cannot resume 

A 

(18) 61 Ind. Cas. 40; 15 B. 694 at p. 703; 23 Bom. L. 

R. 314. „ 

(19) 15 B. 222; IS I. A. 22; 15 lnd. Jur. 151 & 281; 6 
Sar. P. O. J. 10: 8 Ind. D;c. (s. s.) 150 (P. C.). 

(201 36 Ind. Oas. 505; 40 B. 606 at p. 611; 18 Bom. L. 

R. 768. _ _ _ 

♦Page of 45 B.—/ Ed /. 

♦Page of 41 (/. 
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anything but that royal share, and that 
the right to the occupation of the land 
subject to the payment of the assessment 
can and does survive the resumption of 
the saranjam. 

I do not agree with the view of my 
learned brother that the point referred to 
in the judgment of the Privy Council in 
Secretary of State for India v. Laxmi 
Bai (3) as having been “abandoned” before 
them apparently refers to the claim made 
in the plaint in that case that, even if it 
was a grant of the soil the plaintiff would 
have a right to hold lands. The phrase 
“raitava rights” in the passage quoted by 
their Lordships from the plaint in that case 
occurs in direct conjunction with the con¬ 
tention that “saranjam grant is a grant of 
the revenue only” and when the Privy 
Council speak of a “claim of this kind", they 
presumably refer to the claim made on 
that basis. It appears in fact that such a 
claim was asserted only on that basis both 
in the District, Court and in the High Court. 
Thus in the District Judge’s judgment at 
page 28 of the Privy Council record, line 
20, it is said: “It is practically conceded 
that the grant in this case was of land 
re /enue and not of the soil,” and his findings 
at page 35, lines 3(> to 41, and at page 40, 
para. 24, are on this basis. In the High 
Court the contention was put forward on 
the same basis (see the Privy Council 
record, page 90, line 34 ct seg.) and the dis¬ 
cussion of it proceeded only on that basis 
(c/. page 95, lines 40 to 45, and page 97, 
lines 13 to 17, and lines 39 to 52). When 
the Privy Council say “this latter claim 
has now been abandoned” they surely can 
only mean the claim made on that basis. 
This is corroborated by the report of the 
arguments for the respondent before the 
Privy Council as reported as Secretary of 
State for India v. Laxmi Bai (3). This con¬ 
tains the argument; “// the grant was 
merely of the revenue the splaintiff has 
the right to possession, although the 
Government can re assess.” Sir George 
Lowndes met this by pointing out that the 
District Judge had found that there was 
no right of occupancy ( i . e., presumably the. 
finding on the ninth issue), and he added 
that in the High Court it. was not contended 
that that finding was wrong. I think this 
latter statement is erroneous, for clearly the 
High Court found that, on the basis of the 
saranjam grant being a grant of the 
royal share of the revenue, the plaint- 
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iffs had a valid right to the occu¬ 
pancy, which could not he disturbed 
bv Government. But this view may not 
have occurred to the learned Counsel for the 
respondent, and it may have been on this 
account that the claim under consideration 
was abandoned by him. In any case an 
abandonment by Counsel of this particular 
contention cannot, in my opinion, be taken 
as conclusive in the present case, or as 
adequate basis for holding that the Privy 
Council ha e decided against the view taken 
in Gururao's case. (8) which T have alreadv 
mentioned. 

Therefore, merely on this ground that 
I am bound by previous decision of 
tliis Court, though I differ from these 
decisions on the merits so far as they 
affect the present case, I agree to the 
findings on issues Nos. 2 and f> arrived 
at by my learned brother and in the 
decree that he proposes to make, based on 
these findings. Otherwise I should have 
dismissed the jdaintiff’s suit with costs 
throughout. 

T also concur in allowing Appeal No. 281 
of the plaintiff as regards the form of the 
decree. I think the principle followed in 
Gangaram v. Bapusaheb (21) applies to 
this case, and that the plaintiff should 
get possession of the suit lands, if she 
succeeds in the suit, subject to any 
rights of co-sharers therein. The case 
is one where the plaintiff as the principal 
co-sharer can, I think, legitimately sue 
alone to eject an alleged trespasser: cf. 
Ahmad Sahib Shutari v. The Magnesite 
Syndicate , Ltd. (22). No doubt the defendant 
might have objected to the other co-sharers 
not being joined as parties to the suit, cf. 
Balkrishna Moreshwar Kunte v. The Munici¬ 
pality of Mahad (23) but no such objection 
was taken (although the Court appear to have 
suggested their joinder), and it must accord¬ 
ingly, under O. I, r. 13, of the C. P. C, 
be deemed to be waived. 

k. s. d. Decree varied. 

(21) 84 I lid. Cas. 508; 24 Horn. L. K. 826; 46 B. 1022; 
(1922) A. I. R. (B.) 354. 

(22) 29 Ind. Cas. 60; 39 M. 501; 2 L. W. 460; 17 M. 
1,. T. 387; 28 M. L. J. 598. 

(23) 10 B. 32; 5 Ind. Dec (n. s.) 404. 
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Hindu Law - Joint family - Partition—Separation 
o f nnr member -Jointness of other members -Conduct 
of parties. 

A member of a joint Hindu family can separate 
himself from the other members of the family and the. 
remaining co-parceners without any special agreement 
among themselves may continue to be co-parceners 
and to enjoy the properties as members of a joint 
family, fp. 551, col. 1.1 

In such a case the fact that the remaining members 
continued to be joint may, if disputed, be inferred 
from the " ay in which the family business was carried 
on after the previous co-parceners had separated from 
them, [p 551, col. 2.] 

lialabux Ladhuram v. Kukhmabai, 30 I. A. 130; 30 
C. 725; 7 O. W. N. 642; 5 Bom. L. R. 469; 8 Sar. P. O. 
J. 170 (V C.) and Palani Ammal v. Muthuvenkata- 
chala Mor agar, 87 Ind. Cas. 333; 48 M. L. J. 83; (1925) 
A. I. R. (1 . CJ 19; 6 P. L. T. 133; 21 L. W. 439; (1925) 
1U. \V. N. 330; 3 Pat. L. R. 12G; 27 Bom. L. R. 735; 29 
C. W. N. 816; 23 A. L. .1. 716 (P. C.), referred to. 

Appeal against the judgment and decree 
of the Subordinate Judge, Rai Bareli, dated 
the 29th September 1923. 

Mr. G. N. Misra, for the Appellant. 

Mr. Xiamat I'llah, for the Respondents. 

JUDGMENT. —The following pedigree 
will disclose the relationship between the 
parties: — 


PRITHIPAL SINGH 


Bishnath 
Singli 
died 1872 

B hag want 
Singh 
died 1887 - 
widow 
Musa m mat 
Indarpal Knar 
died 5th Mav 
1920. 


Kashi Bnx 
Singh, 
died 1882 = 
widow 
Sheo Salinv 

f 


Sheodat Singh 
died 1885 • 

Sardha Bux Singh 
died 1st June 
1908 = 

widow Musammat 


Dhiraj Knar 


Chandarpal = Tej Bahadur 
widow Musam- and 

mat Chabraj two others sons 
Knar. defendants. 


Lai Bahadur Jang Bahadur Sheoratan Singh 
Singh plaintiff. died. 

= widow Musammat 
Jagraj Kuar 

Qiija Bux. 

On the death of Musammat Indarpal Knar 
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the plaintiff Jang Bahadur sued for posses¬ 
sion of the property of her husband Bhag¬ 
want Singh oa the ground of his being the 
nearest surviving reversioner. The pro¬ 
perty is at present in possession of the de¬ 
fendant Tej Bdiadur and liis two brothers. 
The defence was that Bhagwant Singh was 
a member of a joint Hindu family, with 
Sardha Bux Singh father of the defendant 
and that, therefore, Musammnt Indarpal 
Kuar had no rights in the properly, that 
oil ffthe deatli of Bhagwant Singh Sardha 
Bux Singh succeeded to the property by 
right of survivorship and that on the death 
of Sardha Bux Singh tlie defendants be¬ 
came owners. The learned Subordinate 
Judge of Rae Bareli accepted the defence 
and dismissed the suit Tiiis is a first 
appeal and on facts 1 have come to a con¬ 
trary conclusion. 

It was admitted that there was a parti¬ 
tion in 1868. The case of the plaintiff was 
that all the three brothers Bishnath Singh, 
Kashi Bux Singh and Sheodat Singh, sons 
of Prithipal Singh, separated, while the case 
of the defence was that Kashi Bux Singh 
separated and Bishnath Singh and Sheodat 
Singh remained joint. The learned Judge 
of the lower Court relied upon an allotment 
paper (Ex. B-2) of 20th May 1808 prepared 
by certain arbitrators who were appointed 
to make a division. It is staled therein 
that the paper was the lot of Bishunath 
Singh, that Sheodat Singh and Bishnath 
Singh desired to remain joint, that 2j share 
of Domapur was, therefore, allotted to Bish¬ 
nath Singh and that tlie share of house¬ 
hold property belonging to Kashi Bux 
Singh was given to him. Jt was argued 
from this on behalf of the defence that 
Bishnath Singh and Sheodat Singh remain¬ 
ed members of a joint Hindu family. 
Hazari Lai patwari who wrote out this 
paper has also given evidence for the de¬ 
fence to the same effect. This paper, how¬ 
ever, is not sufficient to decide the question 
whether Bishnath Singh and Sheodat Singh 
remained together as tenants-in-oommon or 
as members of a joint Hindu family. 
Hazari Lai’s statement also is not clear on 
the subject. It is true that a member of a 
joint family can separate himself from the 
other members of a joint family and that 
the remaining co parceners without any 
special agreement among themselves may 
continue to be co-parceners and to enjoy as 
members of a joint family. In the present 
case no agreement between the brothers is 
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produced. The paper produced is a note 
made by persons who made a division bet¬ 
ween the family members. In such a 
case the fact that the remaining members 
continued to b? joint may, if disputed, be 
inferred from the way in which tlie family 
business was carried on after the previous 
coparceners had separated from them. 'See 
Balabux Ladhurant v. Raklunabai ( 1) and 
Palaui AmmaJ v. Muthuvenkatachala Monia- 
i/ar <2\.\ In the present case the conduct 
after the death of Bishnath Singh of Bhag¬ 
want Singh and Sheodat Singh and after 
the death of Sheodat Singh of Bhagwant 
Singh and of Sardha Bux Singh is not suffi¬ 
cient lv clear to lead to a definite conclu- 
sion. In tlie wajib-ul-arz (copy Ex. 14) the 
share of every brother in Gomapur is se¬ 
parately noted and the share of Bishnath 
Singh and Sheodat Singh is not noted 
jointly. This wajib-ul-arz was prepared 
subsequent to 18(58 because the settlement 
ended in 1872. On the other side attention 
of the Court was called to the mortgage- 
deed (Ex. B-5) executed by Bhagwant Singh 
alone. Exhibit B-7 executed by Bhagwant 
Singh and Kashi Bux Singh alone. The 
mortgage-deed executed by Bhagwant Singh 
alone (Ex. B-5) in 1880 admittedly gives no 
indication of jointness between him and 
Sheodat Singh. Evidence, however, is 
sought from the report in the mutation case 
(Ex. B-4). It is there stated that Bhagwant 
Singh had executed the mortgage with the 
consent of Sheodat Singh. Even so, if 
Bhagwant Singh was really the manager 
of a Hindu joint family no such consent was 
necessary. Moreover the consent was pre¬ 
sumed on hearsay evidence by the officer 
who wrote the report because it is stated that 
Sheodat Singh was not present. As to the 
mortgage (Ex. B-7) the area mortgaged was 
400 bighas and need not have included the 
share of Sheodat. This is a mortgage of 
1879. The mortgage of 1882 executed by 
Musammat Sheo Sahav is filed not for its 
own significance but to bring in a report 
by a Tahsildar (Ex. B-1L). It is stated 
therein that Bishnath Singh and Sheodat 
Singh were sharik hal (joint at present). 
The question of their jointness or separa¬ 
tion did not arise and the words do not 

(1) 30 I. A. 130; 30 C. 725; 7 C. W. N. 012; 5 Bom. L. 
R. 469; 8 Sar. P. O. .T 470 (V. Cl.). 

(2) 87 Iml. Cas. 333; 48 M. T,. .1 83; ('1923) A. 1 R. 
(P. C.) 49; 6 P. L. T. 133; 21 L. \V. 439; f1925) M. W. 
N. 330; 3 Pat. L. R. 126; 27 Bom. L. li. 735; 29 O. W. 
N. 810; 23 A. L. J. 746 (V. C.). 
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indicate that the two brothers were mem¬ 
bers of a joint Hindu familj^. On behalf 
of the respondent reference was also made 
to the (lastur dchi (Ex. B-16) but the record 
is not conclusive. Jt only says that the 
business of Musammat Indarpal Kuar and 
bardha Bux Singh was joint. According to 
the defendants Musammat Indarpal Kuar 
had no business whatsoever because the 
had no share in the property so the record 
cannot be said to help their cause. 

After the death of Bhagwant Singh there 
is abundant evidence to prove that his 
widow, Musammat Indapal Kuar, held the 
property of Bhagwant Singh as a life- 
holder and that her name was not entered 
in the village record by way of consolation 
as is alleged by the defendants. In 181)1 
Sardha Bux Singh himself applied for 
partition of his own 6 biswas odd share 
(application Ex. 15). il/ usammat Indarpal 
Kuar was made a defendant along with 
Jang Bahadur. She on her own°behalf 
applied on 1st June 1891 (Ex. 16) to have 
her share partitioned off and joined to the 
Mahal of Sardha Bux Singh. The parti¬ 
tion was privately made. First of all the 
jethansi quarter share of Musammat Indar¬ 
pal Kuar was taken out aud then three lots 
were prepared for each of the three co 
sharers. Finally the lots of Indarpal Kuar 
and Sardha Bux Singh were put into one 
mahal. In the partition proceedings (Ex 
1 ») Musammat Indarpal Kuar is declared 
to be owner of 1£ share with two others as 
owners of one share each. After the death 

° f t . Sa y d T J) a Rux 8in S h his widow Musammat 
Dhiraj Kuar was appointed guardian of her 
minor sons, the defendants to the present 
suit. She was appointed guardian of onlv 
the share of Sardha Bux Singh and not of 
the share entered in the name of Musammat 
Indarpal Kuar. On behalf of the respond¬ 
ents stress was laid on a joint application 
by Indarpal Kuar and Musammat Dhiraj 
Kuar to be appointed guardians in which 
the minor's property was stated to be 11 

annas and odd, that is, the entire property 
taking out the share of the plaintiff .Tano- 
Bahadur (Ex. B-3). There i nothing ,! 
indicate how the property of the minors 
came to be stated as 11 annas and odd and 
no effect was given by the District Court to 
this application In 1913 Tej Bahadur de¬ 
fendant applied for removal of Jan°- Baha 
dur from guardianship and there stated 
that 5 annas odd share belonged to him and 
bis brothers 5 annas odd to Jang Bahadur 
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and the rest to Indarpal Kuar (Ex. 3, 
dated 9th April 1913). Subsequently when 
Tej Bahadur and his brothers sued Jang 
Bahadur for accounts on 10th January 1918 
(plaint Ex. 10) accounts were demanded only 
of the 5 annas and odd share. It is certain, 
therefore, that Musammat Indarpal Kuar 
was in actual possession of her share from 
1908 onwards. She was actually appointed 
lambavelar after the death of Sardha Bux 
Singh (Ex. 20) when certain properties were 
attached in execution of a decree against 
Musammat Indarpal Kuar, Tej Bahadur 
objected and stated that he was separate 
from the lady and that the attached pro¬ 
perty belonged to him and not to the ladv 
(Ex. 11, dated 9th June 1917). Tej Bahadur 
did not enter the witness box to explain how 
lie came to make §uch a statement if 
Musammat Indarpal Kuar was not life- 
holder of any property. The lower Court 
has accepted the defence version that all 
these transactions of partition and of resist¬ 
ance to attachment were fictitious. I am not 
prepared to accept that view. In parti¬ 
tion proceedings it was definitely admitted 
that Sardha Bux Singh owned 6 annas share 
and there can be no doubt, as I have point¬ 
ed out, that Musammat Indarpal Kuar was 
the real owner and not a nominal one of the 
property entered in her name in the khewat. 
One of the defendants Tej Bahadur himself 
accepted this position in his statement 
(Ex. 11) in a Court of Law. 

I hold that there was separation between 
all the three brothers, Bishnath Singh, Kashi 
Bux Singh and Sheodat Singh and that 
Bishanath Singh and Sheodat Singh remain¬ 
ed tenants-in-common and not members 
of a joint Hindu family after 1868. 

To-day Pandit Gokaran Nath Misra, 
Counsel for the plaintiff, on behalf of the 
plaintiff was willing to accept a compromise . 
to take half of the propeity in suit and 
leave the other Half to the defendants. He 
rightly judged the position of affairs by 
stating that his client did not desire any 
family friction and that though his client 
was entitled to the entire property under 
the law, Musammat Indarpal Kuar lived all 
her life with the defendants and theirfather 
and grandfather, so the defendants had ex¬ 
pectations to benefit by the property. The 
solution was a desirable one but all the de¬ 
fendants were not present in Court. On 
behalf of one defendant Tej Bahadur the 
respondents' learned Counsel was ready to 
accept the compromise. I was, however, not 


